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Subject: Your confirmatory application for public access to documents 

Dear Mr Harris, 

I am writing in response to your confirmatory application made by e-mail dated 4 August 
2015 and registered in OLAF under reference number Ares(2015)3306118 on 7 August 
2015, requesting the review of OLAF's position in its letter dated 3 August 2015, 
concerning your requests for access to documents under Regulation (EC) No 1049/20011 

regarding public access to European Parliament, Council and Commission documents. Your 
confirmatory application for public access to documents was carefully considered and a 
detailed response follows. 

Scope of your confirmatory application 

In your initial application, made by three e-mails dated 10 July 2015 and registered in OLAF 
on the same date, you have requested public access to documents containing the following 
information: 

First request 

1.1.How many EU institutions have been investigated by OLAF over the last three available 
years; 

1.2. Of these, how many were cleared and how many were recommended for action to be 
taken; 

1.3. For the ED institutions investigated for which action has been recommended: 

a) what were the charges faced, OLAF's findings in relation to them, 

b) to whom the case was referred to and 

c) what was the result of the prosecution/final action; 
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Second request 
ILI How many EU staff have been investigated by OLAF over the last three available 
years; 
II.2. Of these, how many were cleared and how many were recommended for action to be 
taken; 
II. 3. For the EU staff investigated by OLAF for whom action has been recommended: 

a) what were the person's post and the institution they work for, 

b)what were the charges they faced and OLAF's findings in relation to them and 

c)to whom the case was referred to and 

d) what was the result of the prosecution/final action; 

Third request 
III. 1, How many MEPs have been investigated by OLAF over the last three available 
years; 
111.2. Of these, how many were cleared and how many were recommended for action to 
be taken; 

111.3. For the MEPs investigated for whom action has been recommended: 

a) what were the nationality and the political grouping, 

b)what were the charges faced and OLAF's Findings in relation to them and 

c) to whom the case was referred to and 

d) what was the result of the prosecution/final action. 

In its reply of 3 August 2014, registered under ARES(2015)3248298, OLAF provided you with 
access to available documents containing information requested at points I.l, 1.2 (for 2014), 
1.3 c), II.1, II.3 d) by referring you to OLAF reports issued in 2012, 2013 and 20142. The 
document referred to for point I.l contains also information on the number of 
investigations concerning the European Parliament in 2014, which concern Members of 
Parliament (MEPs) as well as European Parliament staff. 

Concerning the rest of the information you requested, OLAF informed you that it was 
unable to meet your request and provide you with a document within the meaning of 
Regulation (EC) No. 1049/2001 containing the respective information, as such documents 
do not exist. It was explained to you that although the information might be found in 
OLAF's case files, it cannot be retrieved in the requested format by means of a normal and 
routine search, as the CMS database is not set up to retrieve such information by such a 
search. Your application for access would thus require the creation of new documents, for 
which, according to the case-law, access cannot be requested on the basis of Regulation 
(EC) 1049/20013. 

In your confirmatory application, you acknowledge that 'OLAF provided general 
information about the number of OLAF investigations there were into EU institutions and 
its staff. However, you insist that the information you asked and has not been provided to 
you by OLAF - namely 'in relation to each investigation, brief details of the charges, 
whether the probe is into EU institutions, staff or MEPs', irrespectively on whether the 
person or EU institution has been found guilty or has been cleared - is contained in a 
database and could be retrieved by a simple query. 

You also state that you have received only limited information containing MEPs and insist 

2 Please refer to paragraphs 6-13 from the OLAF's reply to your Initial application. 
3 Case T-214/13, Typke v Commission, p.53-59. 
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that 'there is a strong public interest for everything I requested to be provided, given 
these people are elected officials'. 
In your confirmatory application you request OLAF to reconsider its decision and provide 
you access to documents containing the requested information. 

OLAF interprets your confirmatory application as referring to documents as requested 
under points 1.3, II.3 and IIL3 from your initial application for public access to 
documents. 

Assessment 
Having examined your request under the provisions of Regulation (EC) No 1049/2001 
regarding public access to documents, there is indeed no existing document which 
contains the information as requested in your confirmatory application. Contrary to your 
assumptions, the requested information cannot be retrieved 'by a simple query' from the 
OLAF case management system (CMS) database. 

OLAF investigations are conducted with the purpose of detecting fraud, corruption, and 
any other illegal activity affecting the financial interests of the European Unions; including 
serious matters relating to the discharge of professional duties. The subject matter of an 
investigation file is therefore circumscribed by a set of facts and allegations, not by the 
persons investigated or their status or position (EU staff, MEP etc). Any investigation may 
involve several natural or legal persons. 

Therefore, as explained in our reply to your initial application, the OLAF's CMS is 
organised by investigation file, not by persons concerned. Each investigation file contains 
documents related to the various steps of the specific investigation, which contain 
confidential information. 

When access is requested to documents containing information on investigations stored in 
CMS, OLAF is obliged to supply the information requested only as long as it is accessible 
by existing routine queries and the processing of the application does not require any 
software development (e.g., creation of new queries) in order to retrieve the information4. 
In the present case, the information requested cannot be extracted from CMS without 
creating new queries. Therefore, the data you seek to obtain cannot be extracted from 
CMS by means of a normal and routine query using the tools available for that purpose. In 
order to satisfy your specific request, OLAF would be obliged to create new documents out 
of the information stored in various documents In CMS. 

Regulation 1049/2001 only covers existing documents5 and does not oblige the 
institutions to produce documents for the purpose of an application6. Indeed, the 
Commission is not obliged to extract the information from a database through an 
operation that will require new computer instructions. According to Article 2(1) of 
Regulation 1049/2001 it "...shall apply to aH documents held by an institution, that is to 
say, documents drawn up or received by it and in its possession, in all areas of activity of 
the European Union". Article 10 further states that [djocuments shall be supplied in an 
existing version and format... ". 

Confidentiality of information contained in documents in OLAF's files 

For the sake of clarity, please be informed that information on OLAF investigations Is 
contained in individual case files in various documents. In principle, public access to these 
documents would undermine the protection of the following interests: 

a) the purpose of inspections, investigations and audits as referred to in Article 4(2), 

' Cases T-436/09, Dufour v ECB, p. 153; T-214/13 Typke v Commission, p. 58, 59. 
5 Case T-311/00, BAT (Investments) Ltd v. Commission, p. 35. 
6 Case T-106/99, Meyer v. Commission (Order), p. 35-36. 



third indent of the Regulation; 
b) the privacy and integrity of individuals in accordance with European Union legislation 
regarding the protection of personal data as referred to in Article 4(l)(b) of the 
Regulation. 

Partial access 
Insofar as there is no existing document corresponding to your request, there is no need 
to examine any issue concerning a partial access. 

Overriding public interest in disclosure 
Likewise, the existence or the absence of an overriding public interest in disclosure is not 
relevant in the present case, considering the absence of any existing document 
corresponding to your request. 

Means of redress 

In this regard I draw your attention to the possible means of redress available against 
this decision. You may either bring proceedings before the Court of Justice of the 
European Union or file a complaint with the European Ombudsman under the conditions 
specified respectively in Articles 263 and 228 of the Treaty on the Functioning of the 
European Union. 

Your attention is drawn to the privacy statement below. 

Yours sincerely. 

Privacy statement 

Pursuant to Article 11 of Regulation (EC) 45/2001 on the protection of individuals with regard to the processing 
of personal data by the Community institutions and bodies and on the free movement of such data, please be 
informed that your personal data are stored in OLAF's electronic and paper files concerning this matter for the 
purposes of ensuring conformity with the requirements of Regulation 1049/2001. 

The categories of your personal data being processed are identification and contact data (name, address, e-mail, 
telephone, fax) and any other personal data provided by or to you in relation to your request. Officials within 
OLAF and other Commission services responsible for dealing with requests for access to documents have access 
to your personal data. 

The retention period for public access to documents which do not concern OLAF investigations is a maximum of 
10 years. 

You have the right to access your data and to correct and complete them. On request and within three months 
from its receipt, you may obtain information concerning your personal data which we have processed. Any such 
request should be addressed to the Controller (xxxxxxxxxxxxxxxxxxxxxxxx@xx.xxxxxx.xx). 

You may lodge a complaint concerning the processing of your personal data with the European Data Protection 
Supervisor (xxxx@xxxx.xxxxxx.xx) at any time. 

The complete privacy statements for this and all other OLAF personal data processing operations are available at 
http://ec.europa.eu/antLfraud. 
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