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(JUST) @ec.europa.eu>;

Cc:

@ e d p b. europa. e u > ; |
@ ed p b. e u ropa. eu >

Subject: RE: Interplay Chapter V and Article 3 - Input from the COM on SCCs

-'ЦЩЩЩЩ^ес.еигооа.еj>; EDPB Secretariat <edpb- 
secretariat@edpb.europa.eu>;

(JUST)

Sent: Monday, July 12, 2021 11:47 AM
To:

(EDPS)
(EDPS)

(EDPS)

Dear^^|,

Following-up e-mail, herewith a more detailed email you can circulate to the
ITS.

We are a bit surprised about the confusion among SAs about this, since this was 
discussed in detail already several times, in particular during the preparation of the joint 
EDPB/EDPS opinion on the SCCs. Recital 7 of the SCC decision is only about the scope of 
application of these SCCs, not about taking any position as to whether or not there is a 
transfer when data is shared with an Article 3(2) controller/processor. In fact, the 
additional text clarifying that this is without prejudice to the notion of Transfer' was 
included precisely to address a comment from the EDPB and EDPS on this point (para. 28 
of the joint opinion).

As we already explained several times, the reason for our approach is simply that we did 
not want to pre-empt the discussions that are still ongoing within the EDPB on the 
interplay between Chapter V and Article 3. It is not for the Commission to determine, 
through the adoption of SCCs, what the notion of 'transfer' covers if this has not even 
been clarified yet by the EDPB as the body competent to do so, under the control of the 
Court of Justice.

Moreover, those discussions have clearly shown that, if a transmission of data to an 
Article 3(2) importer would be considered a transfer (which we understand is the 
direction into which the EDPB is going), it does not make sense, from both a practical 
and legal point of view, for a company that is directly subject to the GDPR to apply 
(through the SCCs) a second set of rules which is different from/does not fully 
correspond to those it has to anyway apply under the GDPR. This means that it would in 
any event not be appropriate to use the new SCCs for this scenario.
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What does this means in in terms of next steps? That we probably need to develop a 
specific (and "slimmer") set of SCCs for this type of transfers that address only aspects 
that distinguish a controller/processor subject to the GDPR and established abroad from 
a controller/processor subject to the GDPR in the EU. These SCCs would probably 
include the clauses on government access. This is certainly something that we would like 
to discuss with the EDPB at the next ITES meeting.

Best,
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