EN

EUROPEAN
COMMISSION

Brussels, XXX
[...](2019) XXX draft

COMMISSION DECISION
of XXX

on records management and archives

EN

Ref. Ares(2022)987750 - 10/02/2022



EN

COMMISSION DECISION
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on records management and archives

THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union,

Having regard to the Treaty establishing the European Atomic Energy Community, and in
particular Article 131 thereof,

Having regard to Council Regulation (EEC, Euratom) No 354/83!, as amended by Council
Regulation (EC, Euratom) No 1700/2003? and Council Regulation (EU) No 2015/4963, and in
particular Article 9 thereof,

Having regard to Regulation (EU) No 910/2014* of the European Parliament and of the
Council,

Having regard to Commission Decision (EU, Euratom) 2015/4433,

Having regard to Commission Decision (EU, Euratom) 2015/4445,

Having regard to Commission Decision (EU, Euratom) 2017/467,

Having regard to Regulation (EU) 2018/17258 of the European Parliament and of the Council,

Having regard to Regulation (EC) No 1049/2001° of the European Parliament and of the
Council,

Whereas:

Council Regulation (EEC, Euratom) No 354/83 concerning the opening to the public of the historical
archives of the European Economic Community and the European Atomic Energy Community (OJ L
43,15.2.1983, p. 1).

2 Council Regulation (EC, Euratom) No 1700/2003 amending Regulation (EEC, Euratom) No 354/83
concerning the opening to the public of the historical archives of the European Economic Community
and the European Atomic Energy Community (OJ L 243, 27.9.2003, pp. 1-4)

3 Council Regulation (EU) 2015/496 of 17 March 2015 amending Regulation (EEC, Euratom) No 354/83
as regards the deposit of the historical archives of the institutions at the European University Institute in
Florence (OJ L 79, 25.3.2015, pp. 1-5).

4 Regulation (EU) No 910/2014 of the European Parliament and of the Council of 23 July 2014 on
electronic identification and trust services for electronic transactions in the internal market and
repealing Directive 1999/93/EC (OJ L 257, 28.8.2014, pp. 73-114).

3 Commission Decision (EU, Euratom) 2015/443 on security in the Commission (OJ L 72, 17.3.2015, pp.

41-52).

Commission Decision (EU, Euratom) 2015/444 on the security rules for protecting EU classified

information (OJ L 72, 17.3.2015, pp. 53-88).

Commission Decision (EU, Euratom) 2017/46 on the security of communication and information

systems in the Commission (OJ L 6, 11.1.2017, pp. 40-51).

Regulation (EU) 2018/1725 of the European Parliament and of the Council on the protection of natural

persons with regard to the processing of personal data by the Union institutions, bodies, offices and

agencies and on the free movement of such data, and repealing Regulation (EC) No 45/2001 and

Decision 1247/2002/EC ( OJ L 295, 21.11.2018, pp. 39-98).

? Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001

regarding public access to European Parliament, Council and Commission documents (OJ L 145,

31.5.2001, pp. 43-48).
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(1)  The records held by the European Commission are the basis for the functioning of the
institution and its daily work. They form part of the Commission’s assets and are alse
intendedessential instrument to—presesve—its—memery: facilitate the exchange of
information, take informed decisions. ensure evidence based policy making. provide
evidence of actions carried out, and—meet the legal obligations incumbent on the
Commission land preserve its memod. As a result, the _wt—should be managed in__
accordance with effeettve—rules applicable to all Directorates-General and equivalent
departments.

(2)  Effective records management and archiving help—is pivotal to fulfil transparency
obligations, in particular by premetins—ensuring efficient and effective public access to

documents and implement the principle of accountability of public actions.

(3) The records management and archiving policy should take account of the
Commission’s digital transformation!?, legal provisions on information security!! and
the need to ensure a high level of security for sensitive information!2, as well as data
protection!3]

HAS ADOPTED THIS DECISION:

Chapter I
General provisions
Article 1
Purpose
This Decision:
 £8 defines the principles of records and archives management, in order to ensure:

—  the creation, receipt and proper preservation of records, access to those records
and their consultation and communication,

— _the authenticity, integrity and legibility_and accessibility over time of records

and the metadata accompanying them,

Communication to the Commission C (2018) 7118 on the European Commission Digital Strategy. See
also Commission Communication C (2016) 6626, which sets out the general orientations of the internal
policy for data, information and knowledge management at the Commission.

u Commission Decision (EU, Euratom) 2015/443 on security in the Commission (OJ L 72, 17.3.2015,
p. 41).

a3 Commission Decision (EU, Euratom) 2015/444 of 13 March 2015 on the security rules for the
protection of EU classified information. (OJ L 72, 17.3.2015, pp. 53-88).

] Regulation (EU) 2018/1725 of the European Parliament and of the Council on the protection of natural

persons with regard to the processing of personal data by the Union institutions, bodies, offices and
agencies and on the free movement of such data, and repealing Regulation (EC) No 45/2001 and
Decision 1247/2002/EC (OJ L 295, 21.11.2018, pp. 39-98).
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—  the development., maintenance and updating of the structure of the
Commission’s records and archives management systems, its electronic
repository systems and its repositories for paper or other digital or analogue
media, intended to cover the lifecycle of its records, whatever their medium,

bt et et e e ettt

— the preservation of the Commission’s memory, informed decision making
processes. evidence based policy making. the maintenance of the evidence of
its activities and the fulfilment of the legal obligations incumbent on its

services,

e making available. exchanging.
of data. information and records

—  consistency with the principles, develepmrent—governance, policy and practice
of the Commission’s data and information management,

—  compliance with the Commission’s transparency obligations, and the principle
of accountability.

provides the rules for implementing the obligations to preserve and open the archives
to the public and to deposit the historical archives at the European University
Institute (EUI) in Florence.

Article 2
Scope

This Decision shall apply to records held by the Commission and to its archives, irrespective
of their form, medium. date and location.

fit ssas—shall also apply to data and information management, while taking into account its

specific characteristics and purposes.l

It may apply. by means of a convention, to records and archives held by other entities
entrusted with the application of certain Union policies or to records exchanged using
telematic networks between administrationsentities in which the Commission takes part.

Article 3

DDefinitions

For the purposes of this Decision, the following definitions shall apply:

8

‘record’: information, received and created in the form of a document, a collection of
data for other types of digital or analogue information hlgt_ are created, received.
captured and managed in the course of the Commission activities and maintained as
evidence and as an asset by the Commission, in pursuit of its legal obligations or in
the transaction of its activities. lAny set of information, regardless of its structure or

form, can be managed as a record]

- - { commented [Jp1: move

Commented-]: We suggest that the concept is better
clarified Not clear for us why it should not apply to data and
information management (see bullet point 4 in Article 1.
paragraph 1)

Commented [l It is suggested that you add the
definitions of “repository” and “document management
system™

_Commentedl7]: We suggest that it be clarified whether ]

information per se is a record If so, we suggest that the
definition starts with “any type of digital or analogue
information that... | including in the form of a document
and a collection of data”™

Commented JB]: We suggest that the concept be
clarified Not clear why a set of information can be managed
as a record, while a collection of data shall be considered as
arecord You might want to define data and set of
information
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10.

‘metadata’: any data describing the context, content and structure of records and/or
their management over time for the purposes of search. accessibility. discovery,
research, re-use and other purposes, as laid down in the rules giving effect to this
Decision;

‘digitisation of records’: the process of transforming a record on paper or any other

tet alogue non digital medium into an electronic ima
concerns all types of documents and can be carried out from various media such as
paper, microforms (microfiche. microfilms), photographs. video or audio cassettes,
films and others;

‘electronic seal: a data set in electronic form which is attached to. or logically
associated with, other data in electronic form, to ensure the origin and integrity of the
data:

‘official electronic repository of records’: an electronic system, recognised and
approved by the Secretariat-General, in which records held by the Commission are
kept:

‘capture’: insertion of a record into an electronic repository by means of the
combination of a unique identifier and metadata to clearly and reliably identify it,
ensure its traceability and make it available to other users through filing or other
means of aggregation of records throughout their life cycle;!4

‘unique identifier’: sequence of figures and/or letters assigned to a record by a
machine or person in a unambiguous manner, by which it is identified in a single and
separate manner from any other record:

identified it and
management, thus putting it into the institution’s documentary resources from an
administrative and legal point of view:;

‘filing plan’: instrument with hierarchical and logical structure, which takes the form
of a tree structure composed of a specific number of interlinked headings and which
allows for the intellectual organisation of files (or other aggregation of records) and
their linking to the context in which they were drawn up on the basis of the functions,
activities and working processes:

‘preservation’: all technical processes and operations which make it possible to keep,
over time, records (whatever their medium) to maintain their integrity and guarantee
access to their content.

14

The concept of ‘capture’ can be found in the intemational standard ISO 15489-1:2016, in particular at
the point 9.3 ‘Capturing records’.
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3» The digital document created following the digitisation of an analogue document’\ \\‘

Chapter 11
Records management

Article 4
Automated processes and systems

Save where otherwise required by the applicable legislation, the Commission services keep
and manage their records by means of computerised processes and computerised systems and
structures with interfaces to ensure keeping. access to and recovery of records.

Article 5
Validity of records and procedures
I A record created or received by the Commission lsatisﬁes the validity and/or

admissibility criteria if the _person from whom it emanates is duly identified, if the __ - - Commented [lli3]: We suggest rewording. it gives the
production context of the record fis considered to be reliable hnd the fecord fulfils the impression that there are other criteria
conditions that guarantee its integrityl. In addition, for electronic records, they n must_ "~
be created in such a way as to guarantee the integrity and usability of their content < {@mm I 4): Pis clarify
and the accompanying metadata. ‘[Commented.l;] PIs clarify what those conditions are
Ideas for ajt. rewording: j’ =T "[Formatted Text 1, No bullets or numbering
(1)Without prejudice to Articles XX ...a record created or_received py the ‘[F""MM Font: Italic
Commission shall be considered as a Commission’s record ifit, ‘[Formatted Font: Italic
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\
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[ Formatted: Underline

\\ [Formatted: Font: Italic, Underline

\

1 Formatted: Underline
\

\ \ [Formatted: Font: Italic

[ Formatted: Font: Italic

received by the Commission—satisfres—the—validity—eradmissibility—esitesia—tf shall ' “[“"‘“m": Text.JxNobulletsiornumbering
offer guarantees of durability. readability over time and ease of access to the ‘\ ‘\[ Formatted: Font: Italic

information contained therein. \ [ Formatted: Font: Italic
AY
2——1It shall be considered as a Commission record only if + * Formatted: NumPar 1, Outline numbered + Level: 1 +

—  no signature is required by a provision of Union law or the law of a Member ',
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44 Where a provision of applicable Union or national law requires a signed original of a+.

the rules laid down for specific types of recordsl_ ________________________ P
2. [Any newly created or received record shall be assessed against the requirements laid
down in Article 5. with a view to deciding 4

~

Commented .IG]: If the redrafting suggestions above
accepted, it is not needed

{ Formatted: Strikethrough

______________________ -—

T '{Commented I 71: Same as above
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record, a record drawn up or received by the Commission shall also setisfr—that \\{F"m‘m": Stkethvougi

requiresnentbe considered as a Commission’s record if that record in—questien

contains:

Formatted: Numbered + Level: 1 + Numbering Style:
1,2, 3, ... + Start at: 4 + Alignment: Left + Aligned at:
18 pt + Indent at: 36 pt

—  one or more handwritten signatures,

or

—  one or more qualified electronic signatures,
or

—  one or more electronic signatures offering equivalent guarantees with regard to
the functions assigned to a signature.

Electronic seals, if necessary, combined with an electronic time stamp, may be used
by the Commission’s services to guarantee the origin and integrity of records in
electronic form belonging to its documentary resources.

In cases where a procedure specific to the Commission requires the signature of an
authorised person or the approval of a person at one or more stages of the procedure,
the procedure may be managed by IT systems, provided that each person is clearly
and unambiguously identified and that the system in question provides guarantees
that the contents are not altered, including as regards the stages of the procedure.

Where a procedure involves the Commission and other entities, and requires the
signature of an authorised person or the approval of a person at one or more stages of
the procedure, the procedure may be managed by IT systems where use conditions
and technical warranties are determined by agreement.

Article 6

e ’{ Commented [l 8]: And receipt of records

| Creation [
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Bome records must meet formality requirements in their drafting, in accordance with -
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applicable Union or national law this paragraph seems to be
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Analogue Rrecords on analogue media entering the Commission’s documentary
resources are systematically digitised. Digitised documents resulting from such
digitisation procedures and captured into the Commission’s documentary resources,
replace the correspondent original analogue record from that moment onward.
provided that. where a provision of applicable Union or national law requires a

signed original. the conditions established in paragraph 4 of Article 5 are fulfilled.
The procedural and technical details of digitisation, the applicable exceptions and the

fate of analogue record following their digitisation shall be are-laid down in the
implementing rules.

Article 7
Capture

IEach Directorate-General or equivalent department shall regularly analyse the
typology of records predueed—created as part of its activities in order to identify
which records are to be ereated—considered as Commission’s records and therefore
captured and, taking account of the production context, to organise their management
throughout their life cyclel

The captured records shall no longer be altered. They asd-may only be removed

under the conditions established by......e¢ geplaced-bysubSubsequent versions may

be added.

Article 8
Registration
Records deawn—upereated or received by a Directorate General or equivalent
Commission—department shall be are—registered when they contain important
information which is not short-lived and/or may involve action or follow-up by the
Commission or one of its Directorate General or equivalent departments.

Official registers shall be ase-set up to contain the unique identifiers of the registered
records and the representation of digital documents stored in an official electronic
repository.

Any official register shall be connected to one or more official electronic
epositories. [Exceptions can be made for security reasons.

Article 9
Filing plan

The Secretariat-General maintains the Commission’s filing plan. This filing plan, accessible
electronically. is associated to a common nomenclature defined for all Directorates General or
Commissiencquivalent departments. This nomenclature shall form part of the Commission’s
activity-based management.

Article 10
Provision on data and information within the Commission

Data and information shall be made available and shared as widely as possible within
the Commission in order to facilitate the collaborative working of its staff and the
searchability and reuse of data and information, and to promote the synergy of its
resources and improve efficiency. unless legal obligations or clearly defined reasons

paragraph 2 of Article 6 It is suggested that that paragraph

-~ 7| Commented lZS]:’Ihispaﬂgnphseemstoovﬂlapwith
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of other nature require a more limited and targeted access based on the need-to-know
principle, which shall be implemented in a uniform and rigorous manner.

2. In the interest of information sharing, Directorates-General and equivalent
departments shall ensure the widest visibility of their files, in proportion to the
sensitivity of their content.

Article 11
Data and information protection

Records shall be managed in accordance with the security rules applicable in the Commission
to the protection of information. To this end, records, files, IT systems, electronic repositories,
networks and means of transmission, and archives shall beare protected by adequate security
measures for the management of classified information, management of sensitive
non-classified information, protection of information systems and protection of personal data.

Classified information shall be processed in accordance with the rules in force on security.

Chapter 111
Preservation and historical archives

Article 12
Preservation and storage

1. Records must be stored for the duration required under the following conditions:

(a) records shall be stored in the form in which they were created, sent or received
or in a form which preserves the integrity of their content and of the
accompanying metadata, according to the substitute retention principle;

(b) the contents of records and their relevant metadata must be readable throughout
their storage period by any person who is authorised to have access to them;

(c) in the case of records sent or received electronically, the information to
determine its origin and destination, as well as the date and time of dispatch or
receipt, shall form part of the minimum metadata to be stored;

(d) for electronic procedures managed by IT systems, information concerning the
formal stages of the procedure must be stored under such conditions as to
ensure that those stages and the authors and participants can be identified.

2. The Secretariat-General, in cooperation with the Historical Archives Service, shall
put in place a digital preservation strategy to ensure long-term access to electronic
records on the basis of the retention lists set out in Article 13(1) of this Decision. The
strategy shall ensure that processes, tools and resources are in place to ensure the
authenticity of records and their accessibility for the time necessary.

Article 13
Appraisal and transfer to the Historical Archives Service

1. The retention period for the various categories of files and, in certain cases, records,
is—shall be defined for the whole Commission using instruments with a regulatory
value, such as the common retention list for the Commission as a whole, or one or
more specific retention lists. Implementing rules shall establish rules for -drawing up
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2. Directorates General or equivalent Fhe—ddepartments sespensible—for—seecords
managemrent—shall at regular intervals carry out an appraisal of records and files

managed by them in view of assessing whether they keely—teshall be transferred to
the Commission’s Historical Archives referred to in Article 14, or eliminated.

—

X ‘[Formatted: Text 1
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actions carried out on the recordsthem—and-te-be-able—to-respendto—internalseareh

S i e s s L

Implementing rules shall establish the criteria and the procedure for the appraisal
referred to in paragraph 2 and the procedure for the transfer and elimination

3. The responsibility of a Directorate-General or equivalent service for the intellectual
content of any file continues after the transfer to the Historical Archives Service.

Article 14
Historical Archives Service

The mission of the Historical Archives Service is to:

ensure the authenticity and integrity of the records, files and archives of the
Commission which have been transferred to it in accordance with the rules,

ensure the material protection and integrity of the metadata of records and files
provided by the transferring Directorate General or equivalent departments,

make records and files available on request to the Directorates-General or
equivalent departments,

deposit the historical archives with the EUL in order to make records more than
30 years old available to the public, while taking into account the cases of
records covered by exceptions relating to the privacy and integrity of
individuals, as well as those concerning the commercial interests of a natural or
legal person, including intellectual property, as referred to in Article 2 of
Council Regulation (EC. Euratom) No 1700/2003.

Article 15
Processing of personal data contained in the historical archives

1. In accordance with Article 25, paragraph 4, and Recital 33 of Regulation (EU)
2018/1725, derogations from the rights of data subjects shall be are-possible where
such derogations are necessary to achieve the archiving purposes in the public
interest. The derogations specified in Article 25, paragraph 3 of that Regulation are
necessary to preserve the integrity of the historical archives.

2 The following exceptions shall apply to the rights of data subjects as defined in
Regulation (EU) 2018/1725 of the European Parliament and of the Council where
their personal data are processed for archiving purposes in the public interest:

ones Otherwise we suggest that you explain that
implementing rules will establish which ones
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exception to the right to be informed, based on Article 16(5)(b) of the
Regulation, since the provision of such information would prove impossible or
would involve a disproportionate effort,

exception to the right of rectification, based on Article 19(3)(d) of the
Regulation, since the Commission’s processing for archiving purposes in the
public interest is necessary in order for it to be in conformity with the legal
obligations laid down in this Chapter and for the conduct of activities in the
public interest,

exception to the right to restriction of processing on the part of the controller,
based on the exception in Article 20(2) of the Regulation, since processing for
archiving purposes is part of the retention concept.

This Decision provides for limitations to the following rights of data subjects where
personal data are processed for archiving purposes in the public interest:

the data subject’s right of access, '’

the right to rectification, where the personal data are incomplete or
inaccurate,'®

the obligation to notify the rectification or erasure of personal data or
restriction of processing,!”

the right to data portability,'®
the right to object to the processing.!’

The above limitations are subject to conditions and safeguards in accordance with
Article 13 and Recital 33 of the Regulation. Processing for archiving purposes in the
public interest provides for several safeguards, including:

the files to be transferred to the historical archives are selected following a
case-by-case assessment according to the Commission’s common retention list,
and the other files are eliminated. In addition, structured personal data files,
such as personal and medical files, are never transferred to the historical
archives, but are eliminated at the end of the administrative retention period,

for certain categories of files, for well-defined reasons, including the protection
of personal data, the common retention lists provide for the administrative
elimination of certain types of records belonging to those files before the end
of the administrative retention period and, consequently, these types of records
are not processed for archiving purposes in the public interest,

prior to processing for archiving purposes in the public interest, the
Directorate-General or equivalent department shall report the potential
presence of sensitive personal data in the files destined for the transfer to the
Historical Archives,

prior to the opening to the public of any Commission file, the Historical
Archives Service shall review it in order to verify the possible presence of
sensitive personal data, including on the basis of the signposting referred to in

Regulation (EU) 2018/1725 of the European Parliament and of the Council, art. 17.
Regulation (EU) 2018/1725 of the European Parliament and of the Council, art. 18.
Regulation (EU) 2018/1725 of the European Parliament and of the Council, art. 21.
Regulation (EU) 2018/1725 of the European Parliament and of the Council, art. 22.
Regulation (EU) 2018/1725 of the European Parliament and of the Council, art. 23.

10
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the previous paragraph with the aim of protecting personal data, while ensuring
that the files are made available to the public.

Article 16
Deposit of the historical archives to the European University Institute (EUI)

Responsibility for the physical protection of the archives on analogue media
deposited there shall be entrusted to the EUI in accordance with the standards laid
down in Article 8(6) of Council Regulation (EEC, Euratom) No 354/83.

The Historical Archives Service shall provide the EUI with access to digitised copies
of records on an analogue medium, where possible, in order to promote the online
consultation of the historical archives.

The EUI shall be the access point to the Commission’s historical archives that are
open to the public, without the Commission being excluded from the right to provide
direct access to its historical archives.

The Historical Archives Service shall forward the description of the archives that are
the subject of the deposit to the EUI. In order to facilitate the exchange of metadata
with the EUI, interoperability shall be used in accordance with international
standards.

The Historical Archives Service cooperates with the EUI in the declassification of
records under 30 years of age that originate from the Commission, when the
classified records concerned are part of ‘private archives’ deposited at the EUI by
individual persons or entities.

The Historical Archives Service provides the necessary instructions for the
processing of personal data contained in the deposited archives by the EUI and
monitors its performance.

Chapter IV
Governance and implementation

Article 17
Governance at Commission level

Each Director-General or Head of Department shall put in place the necessary
organisational, administrative and physical structure and provide the staff required
for the implementation of this Decision and the implementing rules by his
Directorate General or departments.

The Secretariat-General is responsible for ensuring that this Decision and its
implementing rules are implemented.

Article 18
Network of Document Management Officers

The role of the Network of Document Management Officers, chaired by the Secretariat-
General, is to:

ensure—facilitate the correct and uniform application of this Decision and its
implementing rules within the services,

11
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- deal with any issues which may arise from their application,

- relay the requirements of Directorates-General and equivalent departments as regards
training and support measures.

Article 19
Information, training and support

The Secretariat-General, in close cooperation with the Directorate-General for Informatics,
the Directorate-General for Human Resources and Security and the Historical Archives
Service, shall put in place the information, training and support measures necessary to ensure
the implementation and application of this Decision within the Directorates-General and
equivalent departments.

Article 20
Implementing rules

This decision is accompanied by implementing rules. They shall be regularly updated taking
account in particular of:

- developments regarding records and archives management and results of academic
and scientific research, including the emergence of related standards,

- information and communication technologies’ development,
- the applicable rules on the probative value of electronic records,

- the Commission’s obligations as regards transparency, public access to documents
and the opening to the public of archives,

- new obligations by which the Commission may be bound,

- harmonisation in the presentation of records from the Commission and its
Directorates General or equivalent departments.

Article 21
Repeal of previous acts

Commission Decision 2002/47/EC, ECSC, Euratom and Commission Decision 2004/563/EC,
Euratom are repealed.

[Article 22
Entry in force

This Decision shall enter into force on the day following that of its publication in the Official
Journal of the European Union.]

Done at Brussels,

For the Commission

[.]

The President
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