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Brussels, 05 November 2018 
 

Ms. Lowri Evans  
Director General  

DG GROW 
European Commission  

B-1000 Brussels 
 
 
 
Subject:  Complaint NIF 2015/4010 of 25 March 2013 against France 
 
 
Dear Ms. Evans, 

PlasticsEurope would like to draw your attention to a letter sent out by the Directorate General for 
Health and Food Safety (DG SANTE) on 28 September, which proposes to close an existing case 
against France in respect of the French unilateral ban on Bisphenol A (BPA) in food contact 
applications (French law 2012-1442). 

The case dates back to a complaint submitted by PlasticsEurope on 25 March 2013 (NIF 
2015/4010). As explained below, PlasticsEurope is of the view that the adoption of Regulation 
(EU) 2018/213 regulating BPA in varnishes and coatings in contact with food makes it ever clearer 
that the French BPA ban constitutes an ongoing infringement of France’s EU law obligations. 

PlasticsEurope therefore strongly opposes the proposed decision to close the infringement case 
based on the following reasons: 

1. The safeguard clause, triggered by France in 2013, is limited in time: France notified its 
law to the Commission under Article 18 of Regulation (EC) 1935/2004, which gives 
Member States the right to “temporarily suspend or restrict” the application of EU measures 
until the Commission, after examination, either (i) adopts amendments to EU specific 
measures, or (ii) declines to adopt such amendments.  
 

2. EU Regulation 2018/213 removes any justification for France to use the safeguard clause: 
This regulation amends Regulation (EU) 10/2011 on plastic food contact materials and 
reflects a conscious decision by the EU not to adopt the French BPA ban on an EU-wide 
basis. Since the adoption of this regulation, the safeguard clause triggered in 2013 cannot 
justify the French BPA ban remaining in force 
 

3. To rely on the safeguard clause now, and according to the above-mentioned Article 18, 
France would need to prove that it has either new information or has reassessed existing 
information to support the need for maintaining the national ban on BPA.  Such ‘new’ 
information must have come to light after the adoption of Regulation 2018/213 on 12 
February 2018, unless France could show that ‘new’ information available before this date 
was not considered in the adoption of the Regulation.  As far as PlasticsEurope is aware, 
France has not invoked any such new scientific evidence. 
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4. DG SANTE invokes an unsubstantiated reference to “persisting scientific uncertainty” 
which does not justify a departure from the EU safeguard mechanism contained in the 
Food Contact Regulation. Regulation (EU) 2018/213 took all scientific uncertainty into 
account and established the new EU specific migration limit. 
 

5. DG SANTE invokes a new European Food Safety Authority opinion expected in 2020 but 
this does not justify France maintaining its ban. The 2015 EFSA opinion was deemed 
sufficient to adopt EU-wide migration limits. The prospect of another EFSA opinion in a few 
years’ time cannot justify one Member State taking a different approach to the rest of the 
EU.  

Considering the above, PlasticsEurope submits that the French BPA ban represents a sustained 
infringement by France of its EU law obligations and contravenes EU internal market principles. 
Given the disruption to the internal market involved, the Commission must take the appropriate 
actions without further delay. 

PlasticsEurope considers that DG SANTE’s letter of 28 September 2018 does not put forward any 
convincing rationale for closing the infringement complaint against France concerning the French 
BPA Law. Closing the complaint without any convincing reason would not be in keeping with the 
Commission’s role of guardian of the Treaties and role in maintaining a functioning internal market.  

We would therefore ask you to raise those arguments with DG SANTE to ensure that 
PlasticsEurope’s complaint stays open and that the Commission remedies this ongoing breach of 
EU law as quickly as possible.  

PlasticsEurope seeks to continue work constructively with the Commission and we remain 
available for a meeting or to provide you with any information you may need. 

Yours sincerely, 

 
 

 
 

Annex: Letter sent by DG SANTE on 28 September 2018 – Ref. SANTE ARES/2018/5531528 

C.C.: Mr. Joaquim Nunes de Almeida, Director Single market policy, regulation and 
implementation. 
C.C.: ,  Enforcement of the Internal Market. 

C.C.: , Legal Affairs DG SANTE 




