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Comments and questions from the Estonian delegation on chapters V and
VI of the proposal for a Directive on improving working conditions in
platform work (30.08.2022)

The Estonian delegation has the following comments and questions regarding chapters V and
VI of the proposal for a Directive on improving working conditions in platform work:

CHAPTER V
REMEDIES AND ENFORCEMENT

Article 13
Right to redress

Without prejudice to Articles 79 and 82 of Regulation (EU) 2016/679, Member States shall
ensure that persons performing platform work, including those whose employment or other
contractual relationship has ended, have access to effective and impartial dispute resolution and
a right to redress, including adequate compensation, in the case of infringements of their rights
arising from this Directive.

Article 14
Procedures on behalf or in support of persons performing platform work

1. Without prejudice to Article 80 of Regulation (EU) 2016/679, Member States shall
ensure that representatives of persons performing platform work or other legal entities
which have, in accordance with the criteria laid down by national law or practice, a
legitimate interest in defending the rights of persons performing platform work, may
engage in any judicial or administrative procedure to enforce any of the rights or
obligations arising from this Directive. They may act on behalf or in support of a
person performing platform work in the case of an infringement of any right or
obligation arising from this Directive, with that person’s approval.

2. Representatives of persons performing platform work shall also have the right to act
on behalf or in support of several persons performing platform work, with those
persons’ approval.

Article 15
Communication channels for persons performing platform work

Member States shall take the necessary measures to ensure that digital labour platforms create
the possibility for persons performing platform work to contact and communicate with each
other, and to be contacted by representatives of persons performing platform work, through the
digital labour platforms’ digital infrastructure or similarly effective means, while complying
with the obligations under Regulation (EU) 2016/679. Member States shall require digital
labour platforms to refrain from accessing or monitoring those contacts and communications.


DELETED
Could you please specify, does article 13 establish a right to redress, including adequate compensation, in case of violation of any rights stipulated in this directive (e.g. damages that result from violating the rights stated in articles 4 and 5, damages that result from violating the protection against adverse treatment stated in article 17) or strictly in case of violation of data protection rights (e.g. damages that result from violating article 6 (5))?

Furthermore, article 13 provides the right to redress to all persons performing platform work, not only to platform workers. What is the legal basis of article 13, if TFEU art 16 (2) regulates only the protection of personal data (and TFEU art 153.1 (b) covers workers)?


Article 16
Access to evidence

1. Member States shall ensure that in proceedings concerning a claim regarding correct
determination of the employment status of persons performing platform work, national
courts or competent authorities are able to order the digital labour platform to disclose
any relevant evidence which lies in their control.

2. Member States shall ensure that national courts have the power to order the disclosure
of evidence containing confidential information where they consider it relevant to the
claim. They shall ensure that, when ordering the disclosure of such information,
national courts have at their disposal effective measures to protect such information.

3. This Article shall not prevent Member States from maintaining or introducing rules
which are more favourable to persons performing platform work.

Article 17
Protection against adverse treatment or consequences

Member States shall introduce the measures necessary to protect persons performing platform
work, including those who are their representatives, from any adverse treatment by the digital
labour platform and from any adverse consequences resulting from a complaint lodged with the
digital labour platform or resulting from any proceedings initiated with the aim of enforcing
compliance with the rights provided for in this Directive.

Article 18
Protection from dismissal

1. Member States shall take the necessary measures to prohibit the dismissal or its
equivalent and all preparations for dismissal or its equivalent of platform workers, on
the grounds that they have exercised the rights provided for in this Directive.

2. Platform workers who consider that they have been dismissed, or have been subject to
measures with equivalent effect, on the grounds that they have exercised the rights
provided for in this Directive, may request the digital labour platform to provide duly
substantiated grounds for the dismissal or the equivalent measures. The digital labour
platform shall provide those grounds in writing.

3. Member States shall take the necessary measures to ensure that, when platform
workers referred to in paragraph 2 establish, before a court or other competent
authority or body, facts from which it may be presumed that there has been such a
dismissal or equivalent measures, it shall be for the digital labour platform to prove
that the dismissal or equivalent measures were based on grounds other than those
referred to in paragraph 1.

4. Paragraph 3 shall not prevent Member States from introducing rules of evidence which
are more favourable to platform workers.

5. Member States shall not be required to apply paragraph 3 to proceedings in which it is
for the court or other competent authority or body to investigate the facts of the case.

6. Paragraph 3 shall not apply to criminal proceedings, unless otherwise provided by the
Member State.


DELETED
Article 17 provides protection against adverse treatment or consequences to all persons performing platform work, not only to platform workers. Considering that, what is the legal basis of article 17 if TFEU art 16 (2) regulates only the protection of personal data (and TFEU art 153.1 (b) covers workers)?

DELETED
Firstly, the protection from dismissal in article 18 should be established to platform workers only, not to all persons performing platform work. Such protection in case of termination of a contract and reversed burden of proof is and should be characteristic to labour law and employment relationships. Employees work in subordination to the management and control of the employer. Due to the strong dependency arising from the employer-employee relationship, the employee needs special protection (e.g. protection from wrongful dismissal). At the same time, self-employed persons are independent in choosing the manner and place of performance of work and they are free in determining their working time. Therefore self-employed persons' need for extra protection is not comparable to the position of employees.

Secondly, could you please explain and provide a definite and clear list of specific rights exercised where the dismissal is prohibited and where the reversed burden of proof applies? The directive provides for an extensive set of rights, e.g. right to receive explanations about automatic decisions, right to request a review of the automatic decision, right to a private communication channel, protection against adverse treatment etc. It is important to understand in which specific rights in which specific articles should the protection of dismissal and the reversed burden of proof be established. This would help to achieve legal clarity when transposing the directive.


Article 19
Supervision and penalties

The supervisory authority or authorities responsible for monitoring the application of
Regulation (EU) 2016/679 shall also be responsible for monitoring the application of
Article 6, Article 7(1) and (3) and Articles 8 and 10 of this Directive, in accordance
with the relevant provisions in Chapters VI, VII and VIII of Regulation (EU)
2016/679. They shall be competent to impose administrative fines up to the amount
referred to in Article 83(5) of that Regulation.

The authorities referred to in paragraph 1 and national labour and social protection
authorities shall, where relevant, cooperate in the enforcement of this Directive, within
the remit of their respective competences, in particular where questions on the impact
of automated monitoring and decision-making systems on working conditions or on
rights of persons performing platform work arise. For that purpose, those authorities
shall exchange relevant information with each other, including information obtained
in the context of inspections or investigations, either upon request or at their own
initiative.

Member States shall lay down the rules on penalties applicable to infringements of
national provisions adopted pursuant to provisions of this Directive other than those
referred to in paragraph 1 or of the relevant provisions already in force concerning the
rights which are within the scope of this Directive. The penalties provided for shall be
effective, proportionate and dissuasive.

CHAPTER VI
FINAL PROVISIONS

Article 20
Non-regression and more favourable provisions

This Directive shall not constitute valid grounds for reducing the general level of
protection already afforded to workers within Member States.

This Directive shall not affect the Member States’ prerogative to apply or to introduce
laws, regulations or administrative provisions which are more favourable to platform
workers, or to encourage or permit the application of collective agreements which are
more favourable to platform workers, in line with the objectives of this Directive. As
regards persons performing platform work who are not in an employment relationship,
this paragraph shall only apply insofar as such national rules are compatible with the
rules on the functioning of the internal market.

This Directive is without prejudice to any other rights conferred on persons performing
platform work by other legal acts of the Union.

Article 21
Transposition and implementation

Member States shall bring into force the laws, regulations and administrative
provisions necessary to comply with this Directive by [2 years after entry into force]
at the latest. They shall immediately inform the Commission thereof.


DELETED
According to article 19(1) the data protection supervisory authority referred to in GDPR supervises the fulfillment of obligations arising from Article 6, Article 7(1) and (3) and Articles 8 and 10 of platform work directive. We believe that determining the supervisory authority should be left to the discretion of the MS.

The obligations of monitoring, transparency and human supervision of automated systems established by the articles mentioned in art 19(1) are analogous in nature to the obligations set out in the proposed Artificial Intelligence Act, in which the MS has discretion to decide which institution performs supervision. Also, the Platform to Business regulation and the pending Digital Services Act stipulate obligations related to transparency and accessibility of platforms and leave MS the discretion to decide the supervisory authority.

It would be reasonable that in the case where a supervisory authority other than a data protection supervisory authority has been appointed as the supervisory authority in relation to analogous obligations (in the Artificial Intelligence Act, Platform to Business Regulation, Digital Services Act), the MS would be able to appoint the same authority as the supervisor of the fulfillment of the obligations stipulated in current platform work directive.

DELETED
According to article 19(1) supervisory authorities may impose administrative fines in the amount specified in the GDPR for the violation of the obligations stipulated in certain articles of the draft. 

We believe that emphasizing the administrative nature of the penalties is not justified. The concept of "administrative fine" is not defined in EU law, so there is no uniform understanding of what this concept means. There are only criminal and non-criminal penalties in EU law. In the case of non-criminal penalties, if the legislation does not indicate the type of sanction, the MS has the discretion to decide what type of penalty to apply. Therefore, the term "administrative fine" should not be referred to in terms of penalties. The MS must have the maximum flexibility to use the most appropriate system and type of sanctions in its own legal system. 

MS should also have the flexibility to sanction only certain more serious violations (based on the principle of ultima ratio). Every violation does not have to be punishable under the mandatory procedure. Furthermore, the extensive harmonization of administrative punishments outside the legal basis provided for in Article 83 of the TFEU raises the question of what is the meaning of Article 83 of the TFEU (and paragraph 3 of it, which protects criminal justice systems). 

Lastly, sanctions of up to 20 million euros provided for in article 19(1) is extremely high and does not allow a person to predict the size of the sanction that may follow his or her act. It is problematic to stipulate such high penalty ceilings for natural persons, who can also manage platforms, without a (clear) possibility to differentiate the penalty ceilings or make the fine rate dependent on specific circumstances related to the natural person (e.g. income). Although it is understandable that different circumstances can be taken into account when determining a specific fine, such a regulation probably contradicts Article 49 (1) of the EU Charter of Fundamental Rights, according to which a person should be able to foresee both what kind of behavior is punishable and the sanction that may follow for it. As the directive allows sanctions of up to 20 million euros, it is impossible for a person to predict even approximately what size sanction may follow their act (e.g. 1,000 euros, 10,000 euros, a million or more).


When Member States adopt those provisions, they shall contain a reference to this
Directive or be accompanied by such a reference on the occasion of their official
publication. The methods of making such reference shall be laid down by Member
States.

2. Member States shall communicate to the Commission the text of the main provisions
of national law which they adopt in the field covered by this Directive.

3. Member States shall, in accordance with their national law and practice, take adequate
measures to ensure the effective involvement of the social partners and to promote and
enhance social dialogue with a view to implementing this Directive.

4. Member States may entrust the social partners with the implementation of this
Directive, where the social partners jointly request to do so and provided that Member
States take all necessary steps to ensure that they can at all times guarantee the results
sought under this Directive.

Article 22
Review by the Commission

By [5 years after entry into force], the Commission shall, after consulting the Member States,
the social partners at Union level and key stakeholders, and taking into account the impact on
micro, small and medium-sized enterprises, review the implementation of this Directive and
propose, where appropriate, legislative amendments.

Article 23
Entry into force

This Directive shall enter into force on the twentieth day following that of its publication in the
Official Journal of the European Union.

Article 24
Addressees
This Directive is addressed to the Member States.

Done at Brussels,

For the European Parliament For the Council
The President The President





