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4.5 Member States' Investiment Treaties 

As far as the adaptation df bilateral agreements of new Member States are 
·concerned, the Commission! undertook some time ago to facilitate negotiations
with the US, Japan and CanJda in order to adapt the Bilateral Investment Treaties
of accession and candidate icountries to Treaty requirements. During the report
period only Canada was inv9lved in these activities.

Contacts continued with Canada to finalize a Memorandum of Understanding to
replace its Foreign Investment Protection Agreements (BITs) with several new
Member States. Like in the iarlier Memorandum of Understanding with the US39
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most, but not all, potential EU measures have been safeguarded .. Moreover, the
agreements in question, one� replaced, will become post-accession BITs and, as
such, will no longer preva{l over EC measures. Some of the Member States
concerned had further bilatetal contacts with Canada with regard to modifications
suggested by Canada, but riot related to the acquis on capital movements. The
Memorandum of Understankling shall be signed before end 2006 and the new
revised · agreements should 'be signed and ratified subsequently by the parties
concerned.

There are still around 150 iJITs between Member States in force (Annex IV)4°.
There appears to be no neeci for agreements of this kind in the single market and

39 SEC(2003)926. 
40 Mostly BITs where new Member States arelContracting Parties. There are only 2 agreements between "old" 

Member States. Annex Il1 is listing the exisking BITs between Member States, as included in the UNCT AD 
database. ; 
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their legal character after accession is not entirely clear. It would appear that most 
of their content is superseded by Community law upon accession of the respective 
Member State. However the risk remains that arbitration instances; possibly 
located outside the EU, proceed with investor-to-state dispute settlement 
procedures without taking into account that most of the provisions of such BITs 
have been replaced by provisions of Community law.41 Investors could try to 
practise "forum shopping" by submitting claims to BIT arbitration instead of - or 
additionally to - national courts. This could lead to arbitration taking place 
without relevant questions of EC law being submitted to the ECJ, with unequal 
treatment of investors among Member States as a possible outcome. 

In order to avoid such legal uncertainties and unnecessary risks for Member 
States, it is strongly recommended that Member States exchange notes to the 
effect that such BITs are no longer applicable, and also formally rescind such 
agreements. The Committee is invited to endorse this approach and Member 
States are asked to communicate to the Commission by 30 June 2007 which 
actions have been taken in that regard and which of their intra-EU investment 
agreements still remain to be terminated. 
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Such an arbitration procedure is in motion at present. 
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Electronically signed on 15/12/2022 12:09 (UTC+01) in accordance with Article 11 of Commission Decision (EU) 2021/2121
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