


communautaire pour conclure la convention de Lugano', la Cour a en effet confirmé
explicitement que la Communauté a acquis la compétence exclusive pour conclure des
accords internationaux avec des Etats tiers dans des matieres affectant les régles du
réglement 44/2001, "Bruxelles 1", sur la compétence, la reconnaissance et l'exécution des
jugements en matiére civile et commerciale. Le raisonnement de la Cour vaut, mutatis
mutandis, pour tous les instruments adoptés par la Communauté et contenant des regles
de conflits de loi et de juridictions, de méme que des régles sur la reconnaissance et
I'exécution des jugements. Il en découle que la Communauté a compétence exclusive
pour négocier et conclure les accords avec des pays tiers envisagés par les propositions en
objet.

2. Ilu égard au nombre traditionnellement élevé d'accords entre Etat membres et
Etats tiers dans les domaines visés par les propositions et compte tenu du fait qu'un
intérét dans le chet de la Communauté pour conclure tous ces accords ne peut étre
présumé, votre proposition envisage de prévoir une procédure d'examen et, le cas échéant
d'autorisation pour deléguer aux FEtats membres la compétence externe de la
Communauté afin de leur permettre, via la procédure mise en place, de négocier et
conclure souscrire les accords envisagés.

Le Service Juridique admet que l'exercice, par les Etats membres, de la compétence
communautaire externe est juridiquement possible, a titre exceptionnel et a des
conditions précises tant de forme que de substance®. Une telle délégation ne peut
conduire & une remise en cause ni de l'intégrité du droit communautaire, ni de I'existence
de la compétence externe communautaire. Son champ doit donc étre limité de fagon
stricte et I'intérét de la Communauté a négocier et conclure l'accord concerné doit d'abord
faire I'objet d'une évaluation rigoureuse.

C'est a la lumiére de ces principes qu'il convient d'examiner les propositions en objet.

D'une maniére générale. le Service Juridique constate que leur champ d'application est
tres large. tant en ce qui concerne les domaines visés que les types d'accords envisagés, et
que la procédure d'évaluation des accords notifiés par les Etats membres contient des
criteres beaucoup trop imprécis.

3. S'agissant, en premier lieu, du champ de la délégation envisagée, il couvre a ce
stade la quasi-totalité des instruments communautaires adoptés dans le domaine du droit
international privé. Alors méme que le Conseil a introduit dans les préambules des
demandes visant les réglements Rome I, Rome II, et le futur réglement sur les obligations
alimentaires, la proposition ajoute, bien que cela ne réponde a aucune demande formelle
du Conseil. le réglement Bruxelles II sur la compétence, la reconnaissance et I'exécution
en matiére familiale. Le Service Juridique estime que si un champ d'application aussi
vaste devait étre maintenu, il serait incompatible avec les deux principes de base qui
doivent régir une délégation exceptionnelle. Plus le champ d'application de la délégation
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est étendu en ce qui concerne les mati¢res susceptibles de faire 1'objet d'un exercice de la
compétence communautaire externe par les Etats membres, plus la Commission
rencontrera de difficultés pour s'opposer a l'extension de ce régime au réglement
Bruxelles I, dont la révision doit commencer en 2009. 1l est en effet tout a fait certain que
les Etats membres demanderont le méme régime et s'il est accordé, c'est l'intégralité du
droit communautaire des conflits de juridictions et de loi qui sera ainsi soumis a
délégation. L'exercice de la compétence externe par la Communauté deviendrait
alors I'exception, et son exercice par les Etats membres, la régle. Une telle évolution
remettrait donc en cause tant l'intégrité du droit communautaire que l'existence méme de
la compétence externe communautaire.

4. En second lieu. le Service Juridique considére que les accords régionaux doivent
étre exclus du champ de la délégation. L'inclusion de tels accords dans le champ des
réglements entrainera une affectation sévere de l'acquis. Comme le démontre le libellé
des propositions a cet égard, lesquelles se référent a des liens "géographiques" ou
"historiques” plutét vagues, il est tres malaisé de limiter la définition des accords
régionaux et le risque est grand que l'on étende progressivement le champ des réglements
aux accords multilatéraux. Mais surtout, l'intérét communautaire doit étre présumé des
lors que plusieurs Etats membres sont concernés, et il n'y a dans ces cas la pas lieu a
délégation.

5. En troisieme lieu, il est important de reformuler les régles et conditions qui
s'appliquent a la procédure d'évaluation par la Commission de la présence ou de I'absence
d'un intérét pour la Communauté de l'accord notifié par un Etat membre. Ce processus
doit €tre articulé en deux étapes. Premi¢rement, la Commission doit constater que I'Etat
tiers concerné et la Communauté ne sont pas liés par un accord existant dans le domaine
en cause et I'improbabilité d'un tel accord dans un proche avenir. Ce n'est que sur base
d'un tel constat que la Commission peut envisager d'autoriser 'Etat membre concerné,
p
pour autant qu'il soit démontré, d'une part, qu'il existe un intérét spécifique de I'Etat
membre a conclure un tel l'accord, en particulier en raison de liens géographiques,
¢conomiques. culturels ou historiques avec I'Etat tiers, et, d'autre part que l'accord
n'affectera pas l'application uniforme et cohérente des régles communautaires ni ne nuira
p g
au fonctionnement du systéme communautaire.

0. LLes propositions sous objet appellent ¢galement plusieurs autres observations

- l'expression "negotiating directives” doit étre absolument évitée, ce terme étant
réservé aux directives de négociations données par le Conseil dans le cadre de la
mise en ceuvre de l'article 300 CE,

- il est important que la Commission se soumette de bonne foi a un délai de réponse
lorsqu'un accord envisagé est notifi¢ par un Etat membre ou lorsque l'accord a été
négocié et qu'il est notifi¢ a la Commission en vue d'une autorisation de conclure.
1l est suggéré de prévoir un délai de trois mois. Dans ce cas, le délai donné au
Comité pour se prononcer doit étre limité a un mois,

- 1l est important de prévoir d'ores et déja le texte de la "sunset clause" que les Etats
membres devront insérer dans leurs accords avec les pays tiers,

- le Royaume Uni et I'Irlande doivent impérativement participer a I'adoption de ces
reglements en fonction de leurs opt-in respectits.
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EXPLANATORY MEMORANDUM

1. CONTEXT OF THE PROPOSAL

¢ Grounds for and objectives of the proposal

Pursuant to article 65 of Title IV of the EC Treaty, introduced by the Treaty of Amsterdam,
several Community instruments in the field of civil justice have been adopted on the basis of

Article 65 of the EC Treaty.'

Apart from this Community law acquis, the field of civil justice is for many Member States
also characterised by a number of bilateral agreements which they concluded with third
countries prior to the entry into force of the relevant provisions of the Amsterdam Treaty or
prior to their accession to the European Community. To the extent that such pre-existing
agreements contain provisions that are not compatible with the EC Treaty, Member States
need to take all steps to eliminate the incompatibilities, pursuant to article 307 EC Treaty. The
European Court of Justice has confirmed that if necessary, Member States are required to
denounce treaties that are incompatible with the acquis.

Apart from pre-existing bilateral treaties, there may be also be the need for the conclusion of
new agreements with third countries governing areas of civil justice that come within the

purview of Title IV of the EC Treaty.

In line with the development of the European judicial area related to cooperation in civil and
commercial matters, the Community has acquired exclusive external competence to negotiate

Council Regulation (EC) No 1346/2000 on insolvency proceedings, OJ L 160, 30.6.2000, p. 1.

Council Regulation (EC) No 44/2001 on jurisdiction and the recognition and enforcement of judgments
in civil and commercial matters, OJ L 12, 16.1.2001, p.1

Council Regulation (EC) No 1206/2001 on cooperation between the courts of the Member States in the
taking of evidence in civil or commercial matters, OJ L. 174,27.6.2001, p. 1.

Council Regulation (EC) No 2201/2003 concerning jurisdiction and the recognition and enforcement of
judgments in matrimonial matters and matters of parental responsibility, repealing Regulation (EC) No
1347/2000, OJ L 338, 23.12.2003, p. 1.

Council Directive 2003/8/EC to improve access to justice in cross-border disputes by establishing
minimum common rules relating to legal aid for such disputes, OJ L 26, 31.1.2003, p.41.

Council Directive 2004/80/EC relating to compensation to crime victims, OJ L 261, 6.8.2004, p. 65.
European Parliament and Council Regulation (EC) No 805/2004 of 21 April 2004 creating a European
Enforcement Order for uncontested claims, OJ L 143, 30.4.2004.

European Parliament and Council Regulation (EC) No 1896/2006 of 12 December 2006 creating a
European order for payment procedure, OJ L 399, 30.12.2006, p.1.

European Parliament and Council Regulation (EC) No 864/2007 on the law applicable to non-
contractual obligations (Rome II), OJ L 199, 31.7.2007, p.40.

European Parliament and Council Regulation (EC) No 861/2007 establishing a European Small Claims
Procedure, OJ L 199, 31.7.2007, p.1.

European Parliament and Council Regulation (EC) No 1393/2007 on the service in the Member States
of judicial and extrajudicial documents in civil or commercial matters (service of documents), and
repealing Council Regulation (EC) No 1348/2000, OJ L 324, 10.12.2007, p.79.

European Parliament and Council Regulation (EC) No 593/2008 on the law applicable to contractual
obligations (Rome 1), OJ L 177, 4.7.2008, p.6.

European Parliament and Council Directive 2008/52/EC on certain aspects of mediation in civil and
commercial matters, OJ L 136, 21.5.2008, p.3.
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and conclude international agreements with third countries on a number of important subject
matters referred to in Title [V EC Treaty. This was confirmed by the ECJ in its Opinion 1/03
of 7 February 2006 relating to the conclusion of the new Lugano Convention.” The Court
confirmed that the Community has acquired exclusive competence to conclude international
agreements with third countries, on matters affecting the rules set out inter alia in Regulation
(EC) No 44/2001 "Brussels 1", in particular on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters. In its opinion the Court found that
it the analysis of the provisions of the new Lugano Convention relating to the rules on
jurisdiction demonstrated that those provisions affect the uniform and consistent application
of the Community rules on jurisdiction and the proper functioning of the system established
by those rules.’ In regard to the proposed Convention's rules on recognition and enforcement
of judgements the Court came to a similar conclusion. It found that the Community rules on
the recognition and enforcement of judgments are indissociable from those on the jurisdiction
of courts, with which they form a unified and coherent system, and that the new Lugano
Convention would affect the uniform and consistent application of the Community rules as
regards both the jurisdiction of courts and the recognition and enforcement of judgments and
the proper functioning of the unified system established by those rules.”

Consequently, it must be assumed that the European Community has acquired exclusive
competence for the negotiation and conclusion of many of the bilateral agreements referred to

above.

Nevertheless, it has to be assessed there exists currently a sufficient Community interest for
the Community to replace all of existing or proposed such agreements between Member
States and third countries with Community agreements. For that reason is necessary to
establish a procedure with a twofold purpose. The first is to allow the Community to assess
whether there is such a sufficient Community interest for the conclusion of a particular
agreement. The second is to authorise Member States to conclude the agreement at issue 1f
there is no current Community interest in the conclusion of a Community agreement.5

[t is in line with the conclusions of the conclusions of the JHA Council of 19 April 2007.°

Opinion 1/03 of 07 February 2006, Rec.2006,p.1-1145.
Opinion 1/03 LUGANO, § 161.

Opinion 1/03 LUGANO, § 161
Such a solution was adopted earlier for the civil aviation sector see Regulation (EC) No 847/2004 of 29

April 2004 on the negotiation and implementation of air service agreements between Member States
and third countries OJ L 157/2004, p. 7.

o On 19 April 2007, the JHA Council suggested that, as regards future bilateral
agreements and any amendments of existing bilateral agreements with particular third
countries relating to maintenance obligations, a "procedure for the negotiation and conclusion
of such agreements, inspired by existing precedents in Community law, inter alia, the
procedure for air service" should be introduced. "That procedure should establish criteria
and conditions for assessing whether the conclusion of such an agreement is in the
Community’s interest. Where that is not the case, the procedure should establish criteria and
conditions for the negotiation and conclusion of such agreements by Member States,
particularly if the prospective agreement’s provisions differ from Community rules, so as to
ensure that agreements do not compromise the system established".

[ TV )
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The Commission has accepted that such a procedure should be devised for agreements
affecting the Rome I” and Rome [1® Regulations.

The Commission has also accepted that a similar authorisation procedure should be proposed
in relation to bilateral agreements in the area of maintenance obligations.

Accordingly, the Commission proposes that such a procedure should be devised for certain
bilateral agreements in matters relating to maintenance obligations falling within the scope of
Council Regulation (European Community) on jurisdiction, applicable law, recognition and
enforcement of decisions and cooperation in matters relating to maintenance obligations on
the one hand, and civil and commercial law on the other.

The present proposal concerns a procedure for authorisation to Member States in first area
mentioned. Simultaneously with this proposal, the Commission puts a separate proposal
forward for a similar procedure for the area of civil and commercial law. As the area of
maintenance obligations is governed by unanimity, these proposals must be put forward in
separate acts.

2. CONSULTATION OF INTERESTED PARTIES AND IMPACT ASSESSMENT

The Commission evaluated a range of different options to achieve the objective described
above, although without carrying out a formal impact assessment, taking into account the
particular nature of the subject. Two meetings with experts from the Member States were held
in Brussels, on 11 March and 26 May 2008, to exchange ideas and views.

Generally, as regards the scope of the proposal, the Member States would have preferred a
horizontal instrument which would take into account both the sectoral type of bilateral
agreements and the "Lugano type" agreements concerning jurisdiction, recognition and
enforcement of judicial decisions in civil and commercial matters, and even the "broad
agreements" on legal cooperation which may cover criminal, civil, family or administrative
matters.

Nevertheless, such agreements dealing with issues such as jurisdiction, recognition and
enforcement in civil and commercial area in general are likely to undermine the Community
legal framework established in the area of civil judicial cooperation, and therefore to
excessively affect the existing acquis which is based on a concept of integration and of legal
certainty for the European citizens with a view to facilitating their access to justice.

Consequently, since this must be regarded as a derogation procedure in relation to
Community law, the system proposed by the Commission is limited to the essential minimum
to achieve the objectives described above.

Regulation (EC) No 593/2008 on the law applicable to contractual obligations (Rome 1) contains an

. identical recital (Recital 42).
f Regulation (EC) No 864/2007 on the law applicable to non-contractual obligations (Rome II) sets out in

Recital 37
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Several options were examined by the Commission for the setting up of the procedure.

The "passive” status quo, i.e. opting not to take any measures to solve the problem, would
make it impossible for the Member States to conclude agreements with third countries in the
identified fields.

The "active" status quo would involve opting not to develop any legislative procedure for the
re-delegation of Community powers. All agreements of the Member States with third
countries would have to be negotiated and concluded by the Community according to the
procedure of Article 300 of the EC Treaty, even if only one Member State needs or has an
interest in such an agreement.

The next option consists in the issuing of an authorisation by the Community, based on
general criteria laid down by a legislative instrument (for example, a Regulation) or by a
Council Decision (on the basis of the aforementioned legislative instrument). The advantage
of this option is that there would be a simpler procedure establishing a common approach in
all situations. The drawback of this option is that it presupposes that conditions allowing the
Member State to negotiate and conclude agreements with third countries should be
established in advance. Since the area of judicial cooperation in civil matters is constantly
making progress within the Community, this would entail the need to establish different
criteria for each instrument of the acquis (Regulation Brussels I, Regulation Brussels II,
Regulation Rome I, Regulation Rome II, draft Regulation on maintenance obligations, etc ...).

In contrast, the last option selected by the Commission envisages a specific authorisation to be
granted on a case-by-case basis after having assessed the agreement notified by the Member
State on the basis of objective criteria. The Commission issues negotiating directives to the
Member State, if necessary, and conducts an evaluation of the outcome before allowing the
agreement to be finally concluded.

3. LEGAL ELEMENTS OF THE PROPOSAL

e Summary of the proposed action

The objective of the proposal is to establish a procedure for the Community to make an
assessment of whether there is a sufficient Community interest in the conclusion of proposed
bilateral agreements with third countries, and in the absence thereof, authorise Member States
to conclude these agreements with third countries in certain fields concerning judicial
cooperation in civil and commercial matters falling under the exclusive competence of the
CommunityBecause the authorisation to Member States derogates from the rule that the
Community is exclusively competent to conclude international agreements on these matters,
the procedure must be regarded as an exceptional measure and must be limited in scope.

It is proposed to limit the establishment of the procedure in question to two subject matters:
the field to maintenance obligations on the one hand, and the fields of the law applicable to
contractual and non-contractual obligations for sectoral issues, and, on the other hand. The
enclosed proposal deals with the first matter.

The Commission proposes the following guarantees in order to preserve the 'acquis
communautaire' including the integrity of the Community system in the area under

consideration.
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The procedure is based on prior notification of the draft agreement by the Member States that
wish to obtain the authorisation to (re-)negotiate and conclude the agreement with the third
country on the basis of specific conditions to be evaluated on a case-by-case basis.

The Commission must first determine whether the Community has already concluded an
agreement on the same subject matter with the third country concerned. If that is not the case,
the Commission must determine whether such an agreement expected in the near future. If no
such agreement is expected in the near future the Commission may grant authorisation,
provided that the two following conditions are met: (a) the Member State concerned has
demonstrated that there is a specific interest of the applying Member State to conclude an
agreement with the third country, related in particular given the existence of economical,
geographical, cultural or historical ties between the Member State and that third country; and
(b) the Commission determines that the proposed agreement is not expected to affect the
uniform and consistent application of the Community rules in place nor the proper functioning
of the system established by those rules.

The procedure also proposes the inclusion in the agreements of "sunset clauses” to limit the
validity in time of the agreements concluded by the Member States until the point at which
the Community concludes an agreement on the same subjects with the third country

concerned.

o Legal basis

procedureprocedureThe legal basis for the enclosed proposal is based on Article 61, point ¢)
of the Treaty, which confers powers on the Community to adopt measures in the field of
judicial cooperation in civil matters, as provided for in Article 65, in accordance with Article
67(2). The measure will therefore be adopted by the Council acting unanimously, after

consulting the European Parliament.

¢ Subsidiarity principle

The proposal falls under the exclusive competence of the Community. The subsidiarity
principle therefore does not apply.

¢ Proportionality principle
The proposal complies with the proportionality principle for the following reasons:

The proposed procedure constitutes an exception to the exercise of exclusive Community
competence in the matters set out above. It is limited to what is strictly necessary to allow
Member States to conclude agreements with third countries in the fields identified and sets
out a number of criteria that need to be met. An authorisation for Member States will only be
given if the proposed agreement can be considered as having only a limited impact on the
applicable Community system.

The proposed procedure makes use of the comitology procedure, as a legislative procedure is
not considered necessary and taking into account the fact that the proposed procedure
concerns the implementing powers of the Commission.
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The proposed procedure thus reduces the administrative cost which falls on the Community
and on the national governments to the essential minimum.

e Choice of instruments
Proposed instrument(s): Regulation.
Other means would not be adequate for the following reasons.

As the proposed procedure provides for a derogation from Community law, a Regulation is
the instrument which is directly applicable and provides the fullest guarantees as regards legal
certainty and equal treatment.

4. BUDGETARY IMPLICATION

The proposal has no implication for the Community budget.

5. ADDITIONAL INFORMATION

e Review / revision / sunset clause

The proposal includes a review clause.

e Detailed explanation of the proposal(s)

Scope (Art.1)

Article 1 defines the scope of the proposal on agreements concerning maintenance
obligations.

The proposal is intended for bilateral agreements only.

The proposed procedure (Art. 2-8)

The proposed procedure is intended to establish a functional arrangement with reduced
formalities.. At the same time, it ensures that the the 'acquis communautaire' can be

safeguarded

The procedure stipulates (Article 2) that the Member State shall notify the Commission in
writing of its intention to undertake negotiations on a new agreement or in order to amend an
existing agreement. The notification must include a copy of the draft agreement and any other
relevant documentation. This notification is to be made not later than three months before the
beginning of the negotiations with the third country concerned.

Upon receipt of the notification, the Commission will need to assess (Article 3) whether the
Member State can proceed with the negotiations. The assessment comprises the following
steps: The Commission must first determine whether the Community has already concluded
an agreement on the same subject matter with the third country concerned. If that is not the
case, the Commission must determine whether such an agreement expected in the near future.
[f no such agreement is expected in the near future the Commission may grant authorisation,
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provided that the two following conditions are met: (a) the Member State concerned has
demonstrated that there is a specific interest of the applying Member State to conclude an
agreement with the third country, related in particular given the existence of economical,
geographical. cultural or historical ties between the Member State and that third country; and
(b) the Commission determines that the proposed agreement is not expected to affect the
uniform and consistent application of the Community rules in place nor the proper functioning
of the system established by those rules.

If the Commission, in the light of the conditions referred to above, considers that there are no
obstacles to the conclusion of the proposed agreement (Article 4), it can permit the Member
State to open the negotiations. Where necessary, the Commission can propose negotiation
guidelines and can request the inclusion of particular clauses. The agreement shall also
contain a 'sunset clause' for its termination, should the European Community decide to
conclude an agreement with the third country in question (We would need the text of this
sunset clause) .

The decision on whether or not to permit the negotiations is taken by the Commission with
the assistance of an advisory committee under Article 3 of Council Decision 1999/468/EC
laying down the procedures for the exercise of implementing powers conferred on the
Commission’. As it is aimed at limiting formalities to the essential minimum, the advisory
procedure is justified. The Commission shall submit to the Committee a draft of the measures
to be taken, on which the committee expresses an opinion. The Commission then decides,
taking this opinion into account as far as possible, and informs the committee of the manner in
which the opinion has been taken into account.

If the outcome of the Commission's evaluation is negative, the Commission does not give its
authorisation and submits this decision to the opinion of an advisory committee.

The Commission can decide to take part in the negotiations between the Member State and
the third country as an observer. If the Commission itself does not participate, it has to be
informed of the results during the various stages of the negotiation, in order to be able to
deliver to the Member State its opinion on the content of the agreement before its final
conclusion in the interests of efficiency (Article 5).

The final stage of the procedure concerns the conclusion of the agreement (Article 6). Before
signing, the Member State concerned shall notify the Commission of the results of the
negotiations and provide it with the text of the agreement. The Commission will assess
whether the agreement is in conformity with the negotiating directives and whether the
conclusion of the agreement can be considered to have a negative impact on the operation of
the Community system in place, in particular whehter it is likely to affect fective the 'acquis
communautaire’ in force. In case the Commission's evaluation is positive, it will give the
authorisation. If the assessment is negative, the Member State concerned is not authorised to
proceed with the agreement. This decision is taken in accordance with the management
procedure under Article 4 of Council Decision 1999/468/EC.

It is proposed that the Commission takes its decision in relation to each relevant stages of the
assessment procedure within three months of the relevant notification by the Member State.

Council Decision laying down the procedures for the exercise of implementing powers conferred on the
Commission (1999/468/EC), OJ L184, 17.7.1999, p.23
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Transitional and final provisions

Article 8 lays down transitional provisions which are to be applied in cases where, at the time
of the entry into force of the regulation, the Member State concerned has already started
negotiations with the third country or has already concluded them, but has not yet given 1ts

consent to be bound by the agreement.

The procedure also applies if negotiations are already concluded at the time of the entry into
force of the procedure, but the agreement has not yet been ratified by the Member State in

question.

Article 9 stipulates that the Commission will submit to the Council and to the Economic and
Social Committee a report concerning the application of the procedure at the latest by January
2014, and then every five years thereafter to the European Parliament. The report is
accompanied, as appropriate, by proposals for the amendment of the Regulation.
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Proposal for a
COUNCIL REGULATION
of [...]

establishing a procedure for negotiation and conclusion of bilateral agreements between
Member States and third countries covering jurisdiction, recognition and enforcement
of judgments and decisions in matters relating to maintenance obligations, and
applicable law in matters relating to maintenance obligations

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Articles
61(c), 67(2) and 67(5) thereof,

Having regard to the proposal from the Commission'’,
Having regard to the opinion of the European Parliament'",

Having regard to the opinion of the European Economic and Social Committeelz,

Whereas:

()Title IV of the Treaty establishing the European Community (hereinafter "the Treaty")
provides the legal basis for the adoption of Community legislation in the field of judicial

cooperation in civil matters.

(2) Judicial cooperation in civil matters between Member States and third countries has
traditionally been governed by agreements between Member States and third countries.

(3) Article 307 of the Treaty requires the elimination of any incompatibilities between the
Community acquis and international agreements concluded by Member States and third
countries. This may involve the need for amending or re-negotiation of these agreements.

(4) There may be also be the need for the conclusion of new agreements with third countries
governing areas of civil justice that come within the purview of Title IV of the EC Treaty.

(5)  The ECJ confirmed in its Opinion 1/03 of 7 February 2006 relating to the conclusion

of the new Lugano Convention, that the Community has acquired exclusive external
competence to negotiate and conclude international agreements with third countries on
a number of important subject matters referred to in Title IV EC Treaty. In particular,

) CLLe L
1 OICL. . LL.1p L.l
LL.Lp [

10

EN



EN

(1)

the Court confirmed that the Community has acquired exclusive competence to
conclude international agreements with third countries, on matters affecting the rules
set out inter alia in Regulation (EC) No 44/2001 "Brussels I", in particular on
jurisdiction and the recognition and enforcement of judgments in civil and commercial
matters.

Thus, pursuant to Article 300 of the Treaty, it is for the Community to conclude such
agreements between the Community and a third country, as far as Community
competence is concerned.

An assessment is needed of whether there exists currently a sufficient Community
interest for the Community to replace all of existing or proposed bilateral agreements
between Member States and third countries with Community agreements.
Consequently, it is necessary to establish a procedure with a twofold purpose. The first
is to allow the Community to assess whether there is such a sufficient Community
interest for the conclusion of a particular bilateral agreement. The second is to
authorise Member States to conclude the agreement at issue if there is no current
Community interest in the conclusion of such an agreement.

This procedure is without prejudice to the exclusive competence of the Community
and the provisions of articles 300 and 307 of the Treaty. A coherent and transparent
procedure should be established to authorise Member States to amend existing
agreements with third countries or to negotiate and conclude new agreements in
exceptional circumstances, in particular where the Community itself has not indicated
its intention to exercise its external competences to conclude the agreement.

Because it derogates from the rule that the Community is exclusively competent to conclude
international agreements on these matters, the proposed procedure must be regarded as an
exceptional measure and must be limited in scope.

The present regulation shoild be limited to the field of maintenance obligations.

4)
()

(6)

(7)

In view of the fact that an agreement concluded by a Member State has the potential to
affect the functioning of the area of justice, as established by Community instruments,
authorisation should be required both in order to start or continue negotiations and to
conclude an agreement. This will enable the Commission to evaluate the expected
impact of the possible outcome of negotiations on Community law and where
necessary propose particular negotiation guidelines or request the inclusion of
particular clauses in the proposed agreements.

In order to ensure that an agreement concluded by a Member State does not render
Community law ineffective and undermine the proper functioning of the systems
established by its rules the Commission can propose particular negotiation guidelines
and can request the inclusion of particular clauses in the proposed agreements.

Moreover, the authorisation to a Member State to negotiate and conclude an agreement
with a third country in an area falling under the exclusive competence of the
Community should be limited in time. In order to ensure that the agreement does not

11
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(10)

(11)

(12)

constitute an obstacle to the implementation of the Community's external policy on
judicial cooperation in civil matters, the agreement should provide for its
denunciation, when a Community agreement concluded with the same third country on
the same subject matter enters into force.

It is necessary to provide for transitional measures to cover a situation where, at the
time of the adoption[or entry into force?] of this Regulation, a Member State is in the
process of negotiations with a third country or has concluded the negotiations but has
not yet expressed its consent to be bound by the agreement. [please explain why]

The measures necessary for implementation of this Regulation should be adopted in
accordance with Council Decision 1999/468/EC laying down the procedures for the
exercise of implementing powers conferred on the Commission .

In accordance with the principle of proportionality, as set out in Article 5 of the
Treaty, this Regulation does not go beyond what is necessary in order to achieve its

objective.

[In accordance with Articles 1 and 2 of the Protocol on the position of the United
Kingdom and Ireland, annexed to the Treaty on European Union and to the Treaty
establishing the European Community, and without prejudice to Article 4 of the said
Protocol, the United Kingdom and Ireland are not taking part in the adoption of this
Regulation and are not bound by or subject to its application.]

In accordance with Articles 1 and 2 of the Protocol on the position of Denmark,
annexed to the Treaty on European Union and to the Treaty establishing the European
Community, Denmark is not taking part in the adoption of this Regulation and is not
bound by it or subject to its application,

HAS ADOPTED THIS REGULATION:

Article 1

Subject matter and scope

This Regulation establishes a procedure to authorise a Member State to amend an
existing bilateral agreement between that Member State and a third country, or to
negotiate and conclude a new bilateral agreement subject to the conditions laid down
in the following provisions..

This Regulation shall apply to bilateral agreements covering jurisdiction, applicable

law, recognition and enforcement of decisions and cooperation in matters relating to
maintenance obligations, and falling, entirely or partly, within the scope of Council
Regulation (EC) No [...] on jurisdiction, applicable law, recognition and enforcement of
decisions and cooperation in matters relating to maintenance obligations

Article

13

OJ L 184, 17.7.1999, p. 23.
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Definitions
For the purposes of this Regulation, the following definitions shall apply:

(a) The term "agreement" shall be understood, for the purposes of this Regulation, as

meaning a bilateral agreement between a Member State and a third country

o

S

For the purposes of this Regulation, "Member State" shall mean any Member State
other than Denmark.

Article 2

Notification to the Commission

Where a Member State intends to enter into negotiations with a third country to
amend an existing agreement or to concludea new agreement falling within the scope
of this Regulation, it shall notify the Commission of its intention in writing.

The notification shall include a copy of the existing agreement, the draft agreement
or the draft proposal by the third country, if available, and any other relevant

documentation. The Member State shall describe the objectives of the negotiations
and shall specify the issues which are to be addressed, or the provisions of the
existing agreement which are to be amended, and shall provide any other relevant
information.

The notification shall be made at least three months before formal negotiations are

scheduled to commence with the third country concerned.

Article 3

Assessment by the Commission

Upon notification, the Commission shall make an assessment as to whether the

Member State can pursue negotiations with the third country concerned.

In making its assessment the Commission must first determine whether the
Community has already concluded or envisages to conclude an agreement on the
same subject matter with the third country concerned. If no such agreement is
expected in the near future the Commission may grant authorisation, provided that
the two following conditions are met: (a) the Member State concerned has
demonstrated that there is a specific interest to conclude the bilateral agreement with
the third country, related in particular given the existence of economical,
geographical, cultural or historical ties between the Member State and that third
country; and (b) the Commission determines that the proposed agreement is not
expected to  affect the uniform and consistent application of the Community rules in

place nor the proper functioning of the system established by those rules.
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Article 4

Authorisation to open negotiations

[\]

4.

If the Commission concludes that there are no obstacles to the agreement in the light
of the circumstances and conditions referred to in Article 3, it may authorise a
Member State to open negotiations on the new agreement or on amendments to the
existing agreement with the third country concerned.

If necessary, the Commission may propose negotiation guidelines and can request
the inclusion of particular clauses in the proposed agreement.

The agreement shall provide for the clause on its denunciation in the event that the
Community concludes an agreement with the same third country on the same subject

matter

If the Commission concludes that there are obstacles to the agreement in the light of
the circumstances and conditions referred to in Article 3, the Member State shall not
be authorised to open the negotiations with the third country concerned.

The Commission shall take a decision on the authorisation referred to in paragraphs 1
and 2 in accordance with the procedure referred to in Article 7 (2)

The Commission shall give its decision on the application within three months upon

receipt of the notification referred to in Article 2.

Article 5

Negotiations

The Commission may participate as an observer in the negotiations between the Member
State and the third country. If the Commission does not participate as an observer, it shall be
kept informed of the progress and results throughout the different stages of negotiations.

Article 6

Authorisation to conclude agreements

1.

Before initialling the agreement, the Member State concerned shall notify the
Commission of the outcome of the negotiations and shall transmit the text of the
agreement to the Commission.

Upon notification, the Commission shall make an assessment as to whether the
negotiated agreement complies with its initial assessment. In making this further
assessment at this stage the Commission must examine whether the proposed
agreement includes the suggestions and requests made by the Commission, in
particular as regards the inclusion of particular clauses referred to in article 4(1) and
4(2) (clause on denunciation?] and whether the conclusion of the proposed

14
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(2]

agreement would render the Community law ineffective and would undermine the
proper functioning of the systems established by its rules.

If the Commission takes the view that the negotiations have resulted in an agreement

fulfil the requirements referred to in paragraph 2
] , the Member State shall not be authorised to conclude

the agreement.

If the Commission takes the view that the negotiations have resulted in an agreement

which fulfils the requirements referred to in paragraph 2,
[] the Member State may be authorised to conclude the

agreement.

The Commission shall take a decision on the authorisation referred to in paragraphs 3
and 4[decide whether or not to authorise the conclusion?] in accordance with the
procedure referred to in Article 7(3).

The Commission shall give its decision on the application within three months upon

receipt of the notification referred to in paragraph 1 above.

[N

(9]

Article 7

Committee procedure
The Commission shall be assisted by a committee.

Where reference is made to this paragraph, the advisory procedure laid down in
Article 3 of Decision 1999/468/EC shall apply, in compliance with Article 7 thereof.

Where reference is made to this paragraph, the management procedure laid down in
Article 4 of Decision 1999/468/EC shall apply, in compliance with Article 7 thereof.

The period provided for in Article 4 (3) of Decision 1999/468/EC shall be one month

Article 8

Transitional provisions

Where a Member State has already started negotiation of an agreement with a third
country at the time of entry into force of this Regulation, Article 2 (1) and Articles 3

to 6 shall apply.

Where the stage of the negotiations so permits, the Commission may propose
negotiating guidelines or the inclusion of specific clauses, as referred to in Article

4(1).
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Where a Member State has already completed negotiations at the time of entry into
force of this Regulation, without having, Article 2(1) and Article 6 (2) to (5) shall

apply.

o

When deciding whether or not to authorise conclusion of the agreement, the
Commission shall also assess whether or not there are any obstacles to the agreement
in the light of the criteria and conditions referred to in Article 3(2).

Article 9

Review

No later than January 2014[what date?], and every five years thereafter, the Commission shall
submit a report on the application of this Regulation to the European Parliament, the Council
and the European Economic and Social Committee, accompanied where necessary, by

legislative proposals.

Article 10

Entry into force

This Regulation shall enter into force on the twentieth day following that of its publication in
the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in Member States in
accordance with the Treaty establishing the European Community.

Done at Brussels, [...]

For the Council
The President

16
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enforcement of judgments and decisions in matters relating to-familylaw -ineluding
maintenance obligations, and applicable law in matters relating to maintenance
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EXPLANATORY MEMORANDUM

1. CONTEXT OF THE PROPOSAL

¢ Grounds for and objectives of the proposal

Pursuant to artlele ()\ ot Title IV of the EC Treatv, introduced by the Fhe Treaty of
Amsterdam, by R il . At o
moveme

several Communlty mstruments in the field of civil justice have been adopted on the basis of
Article 65 of the EC Treaty.

WLM%%HHW@&%—AMM from this (ommumt\ law gcquis, the

tield of civil justice is for many Member States also characterised by a number of bilateral
agreements which thev concluded with third countries prior to the entry into force of the
relevant provisions of the Amsterdam Treatv or prior to_their accession to the Furopean
Community. To the extent that such pre-existing agreements contain provisions that are not
compatible with the FC Treaty. Member States need to take all steps to eliminate the
incompatibilities, pursuant to article 307 EC Treaty. The European Court of Justice has
confirmed that il necessary. Member States are required to denounce treaties that are
incompatible with the acquis.

Council Regulation (EC) N¢ 1346/2000 on insolvency proceedings, OJ L 160, 30.6.2000, p. 1.

Council Regulation (EC) No 44/2001 on jurisdiction and the recognition and enforcement of judgments
in civil and commercial matters, OJ L 12, 16.1.2001, p.1

Council Regulation (EC) No 1206/2001 on cooperation between the courts of the Member States in the
taking of evidence in civil or commercial matters, OJ L 174, 27.6.2001, p. 1.

Council Regulation (EC) No 2201/2003 concerning jurisdiction and the recognition and enforcement of
judgments in matrimonial matters and matters of parental responsibility, repealing Regulation (EC) No
1347/2000, OJ L 338, 23.12.2003, p. 1.

Council Directive 2003/8/EC to improve access to justice in cross-border disputes by establishing
minimum common rules relating to legal aid for such disputes, OJ L 26, 31.1.2003, p.41.

Council Directive 2004/80/EC relating to compensation to crime victims, OJ L 261, 6.8.2004, p. 65.
European Parliament and Council Regulation (EC) No 805/2004 of 21 April 2004 creating a European
Enforcement Order for uncontested claims, OJ L 143, 30.4.2004.

European Parliament and Council Regulation (EC) No 1896/2006 of 12 December 2006 creating a
European order for payment procedure, OJ L 399, 30.12.2006, p.1.

European Parliament and Council Regulation (EC) No 864/2007 on the law applicable to non-
contractual obligations (Rome 1), OJ L 199, 31.7.2007. p.40.

European Parliament and Council Regulation (EC) No 861/2007 establishing a European Small Claims
Procedure, OJ L 199, 31.7.2007, p.1.

European Parliament and Council Regulation (EC) No 1393/2007 on the service in the Member States
of judicial and extrajudicial documents in civil or commercial matters (service of documents), and
repealing Council Regulation (EC) No 1348/2000, OJ L. 324, 10.12.2007, p.79.

European Parliament and Council Regulation (EC) No 593/2008 on the law applicable to contractual
obligations (Rome 1), OJ L. 177, 4.7.2008, p.6.

European Parliament and Council Directive 2008/52/EC on certain aspects of mediation in civil and
commercial matters, OJ L 136,21.5.2008, p.3.
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Apart from pre-existing bilateral treaties. there may be also be the need for the conclusion of
new agreements with third countries governing areas of civil justice that come within the
purview of Title IV ol the EC Treaty.

In line with the development of the European judicial area related 1o cooperation in civil and
commercial matters. the Community has acquired exclusive external competence to negotiate
and conclude international agreements with third countries on a number of important subject
matters reterred to in Title IV EC Treaty. This was confirmed by the ECJ in its Opinion 1/03
of 7 February 2006 relating to the conclusion of the new Lugano Convention.” The Court
confirmed that the Community has acquired exclusive competence to conclude international
avreements with third countries. on matters affecting the rules set out inter alia in Regulation
(EC) No 44/2001 "Brussels I". in particular on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters. In its opinion the Court found that
it the analvsis of the provisions of the new Lugano Convention relating to the rules on
jurisdiction demonstrated that those provisions affect the uniform and consistent application

of the Community rules on jurisdiction and the proper functioning of the syvstem established
by those rules.’ In regard 1o the proposed Convention's rules on recognition and enforcement
of judeements the Court came to a similar conclusion. [t found that the Community rules on
the recognition and enforcement of judgments are indissociable from those on the jurisdiction
of courts. with which thev form a unilied and coherent system. and that the new Lugano
Convention would affect the uniform and consistent application of the Community rules as
revards both the jurisdiction of courts and the recognition and enforcement of judgments and
the proper functioning of the unified system established by those ruies.*

Conseguently, it must be assumed that the European Community has acquired exclusive
competence for the nevotiation and conclusion of many of the bilateral agreements reterred to

above,

Nevertheless. it has to be assessed there exists currently a sufficient Community interest for
the Community to replace all of existing or proposed such agreements between Member
States_and third countries_with Community agreements. For that reason is necessary to
establish a procedure with a twofold purpose. The first is to allow the Community to assess
whether there is such a sufticient Community interest for the conclusion of a particular
agreement. The second is to authorise Member States to conclude the agreement at issue il
there is no current Community interest in the conclusion of a Community agreement.”

It is in line with the conclusions of the However—if the-Community—wereto-assumethat-the

VARVl T L O 3 <
AecesSSatry- . ug s Eare =0
- S - - +- ] l‘. - v.

Opinion 1/03 of 07 February 2006, Rec.2006,p.1-1145,

B Opinion 103 LUGANO,. 8 161.

: Opinion 103 LUGANO , § 161

' Such a solution was adopted earlier for the ¢ivil aviation sector see Regulation (EC) No 847:2004 ot 29
April 2004 on the nevotiation and implementation of air service agreements between Member States

and third countries OJ 1. 1572004, p. 7.
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procedure for air service" should be introduced. "That procedure should establish crileriu

and conditions for assessing whether the conclusion of such _an _agreement is _in_the

purticularly if the prospective agreement’'s provisions differ from Community rules, so_as o

conditions tor the negotiation and conclusion of such agreements by Member States,
eayure that aereements do not compromise the system established”.

In other words, the scope of Council Regulation (EC) No 2201/2003 concerning jurisdiction and the

gnition and enforcement of judgments in matrimonial matters and matters of parental responsibility,

repealing Re
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gulation (EC) No 1347/2000 falls into the suggested procedure.
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Reculation (EC) No
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identical recital (Recital 42).

Reoulation (EC) No 864/2007 on the law applicable to non-contractual obligations (Rome 11) sets out in
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Accordinely. the Commission proposes that such a procedure should be devised for certain
bilateral acreements in matiers relating to maintenance obligations falling within the scope of
Council Regulation (European Community) on jurisdiction, applicable law. recognition and
enforcement of decisions and cooperation in matters relating to maintenance obligations on
the one hand. and civil and commercial law on the other.

The present proposal concerns a procedure for authorisation to Member States in first area
mentioned. Simultancously with this proposal. the Commission puts a separate proposal
forward tor a similar procedure for the arca of civil and commercial law. As the arca of
maintenance obligations is governed by unanimity, these proposals must be put forward in
separate acts.

N Examples of this kind of sectoral agreements are Convention of 4 July 1949 between France and
Switzerland concerning the construction and management of the Basel-Mulhouse Airport and
Agreement of 25 April 1977 between Germany and Switzerland concerning the road between Lorrach

and Weil am Rhein on Swiss territory.
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jees—between—Member—States—and—third

2 3 2

- Judgment 22/70 ERTA of 31 March 1971,
" Judgment ERTA, § 17.

MA Opinion 1/03 LUGANO of 7 February 2006.
" Opinion 1703 LUGANO, § 161.
o Opinion 103 LUGANO, § 144.

Regulation (EC) No 847/2004 of the European Parliament and of the Council on the negotiation and
implementation of agreements on air services between the Member States and the third countries, OJ L

157,30.4.2004. p.7-17.
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2. CONSULTATION OF INTERESTED PARTIES AND IMPACT ASSESSMENT

The Commission evaluated a range of different options to achieve the objective described
above, although without carrying out a formal impact assessment, taking into account the
particular nature of the subject. Two meetings with experts from the Member States were held
in Brussels, on 11 March and 26 May 2008, to exchange ideas and views.

Generally, as regards the scope of the proposal, the Member States would have preferred a
horizontal instrument which would take into account both the sectoral type of bilateral
agreements and the "Lugano type" agreements concerning jurisdiction, recognition and
enforcement of judicial decisions in civil and commercial matters, and even the "broad
agreements” on legal cooperation which may cover criminal, civil, family or administrative
matters.

Nevertheless, such agreements dealing with issues such as jurisdiction, recognition and
enforcement in civil and commercial area in general are likely to undermine the Community
legal framework established in the area of civil judicial cooperation, and therefore to
excessively affect the existing acquis which is based on a concept of integration and of legal
certainty for the European citizens with a view to facilitating their access to justice.

Consequently, since this must be regarded as a derogation meehantsmprocedure in relation to
Community law, the system proposed by the Commission is limited to the essential minimum
to achieve the objectives described above.

Several options were examined by the Commission for the setting up of the
mechanismprocedure.,

The "passive” status quo, i.e. opting not to take any measures to solve the problem, would
make it impossible for the Member States to conclude agreements with third countries in the
identified fields.

The ‘"active" status quo would involve opting not to develop any legislative
mrechantsmprocedure for the re-delegation of Community powers. All agreements of the
Member States with third countries would have to be negotiated and concluded by the
Community according to the procedure of Article 300 of the EC Treaty, even if only one
Member State needs or has an interest in such an agreement.
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The next option consists in the issuing of an authorisation by the Community, based on
general criteria laid down by a legislative instrument (for example, a Regulation) or by a
Council Decision (on the basis of the aforementioned legislative instrument). The advantage
of this option is that there would be a simpler procedure establishing a common approach in
all situations. The drawback of this option is that it presupposes that conditions allowing the
Member State to negotiate and conclude agreements with third countries should be
established in advance. Since the area of judicial cooperation in civil matters is constantly
making progress within the Community, this would entail the need to establish different
criteria for each instrument of the acquis (Regulation Brussels I, Regulation Brussels I
Regulation Rome I, Regulation Rome II, draft Regulation on maintenance obligations, etc ...).

[n contrast. the last option selected by the Commission envisages a specific authorisation to be
granted on a case-by-case basis after having assessed the agreement notified by the Member
State on the basis of objective criteria. The Commission issues negotiating directives to the
Member State. if necessary, and conducts an evaluation ot the outcome before allowing the

agreement to be finally concluded.

3. LEGAL ELEMENTS OF THE PROPOSAL

¢ Summary of the proposed action

The objective of the proposal is to establish a procedure for the Community to make an
assessment of whether there is a sufficient Community interest in the conclusion of proposed
bilateral agreements with third countries, and in the absence thereof, establishasystem
authorise aHewing—the-Member States to conclude these agreements with third countries in
certain fields concerning judicial cooperation in civil and commercial matters falling under
the exclusive competence of the Community-

Because the authorisation to Member States derovates from the rule that the Community is

exclusivelv competent to conclude international agreements on these matters, the Fhis
mechanismprocedure must be regarded as will-have-to-beconsidered—as an exceptional

mcasure and must be limited in scope-thatis-Hmitedin-seope.

1t is proposed to limit the establishment of the procedure in question to two subject matters:
the field to maintenance obligations on the one hand. and the fields of the law applicable to
contractual and non-contractual oblivations for sectoral issues. and, on the other hand. The
enclosed proposal deals with the first matter.

The Commission _proposes H-envisages—_the following guarantees—guarantees in order to
preserve the 'acquis communautaire' including the integrity of the Community svstem in the

area under consideration,
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I'h=the procedure is based on prlor notlﬁcanon of the draft agreement by the Member States
that wish to obtain . ¢ ¢ s the latter's-authorisation to

(re-)negotiate and conclude the agreement with the thlrd country on the basis of specific
conditions to be evaluated on a case-by-case basis. -

I'he Commission must first determine whether the Community has already concluded an
agreement on the same subject matter with the third country concerned. It that is not the case.
the Commission must determine whether such an agreement expected in the near future. [f no
such agreement is expected in the near future the Commission may grant authorisation.
provided that the two following conditions are met: (a) the Member State concerned has
demonstrated that there is a specific interest of the applying Member State to conclude an
agreement with the third country. related in particular given the existence of economical.
geoeraphical, cultural or historical ties between the Member State and that third country: and
(b) the Commission determines that the proposed agreement is not expected to affect the
uniform and consistent application of the Community rules in place nor the proper functioning
of the svstem established by those rules.

The srechanismprocedure also proposes envisages-the inclusion in the agreements of "sunset
clauses” to limit the validity in time of the agreements concluded stipatated-by the Member
States until the point at which the Community concludes an agreement on the same subjects
with the third country concerned.

o Legal basis
+he—seope- ob-the -mecharsmprocedure

Consequently: Tthe legal basis for the enclosed proposal en-family-taw-is based on Article 61,
point ¢) of the Treaty, which confers powers on the Community to adopt measures in the field
of judicial cooperation in civil matters, as provided for in Article 65, in accordance with
Article 67(2). The measure will therefore be adopted by the Council acting unanimously, after
consulting the European Parliament.

&akmtwee—wﬂh—%@e_{#é%,—seamé }

e Subsidiarity principle
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The proposal falls under the exclusive competence of the Community. The subsidiarity
principle therefore does not apply.

¢ Proportionality principle

The proposal complies with the proportionality principle for the following reasons:

As-Tthe proposed mechanismprocedure-envisaged constitutes represents-an exception to the
exercise of exclusive Commumty competence in thc matters sct out aboxc as—reourds the

eeoper&ﬁen,{it is limited to what is strictly necessary to allow Member States to conclude
agreements with third countries in the fields identified and sets out a number of criteria that
need Lo be met. An duthonscltlon or Member States will only be given if this-onbyHcertain

ar—+-the proposed envisased-agreement can be

considered as having only er—ha*e a limited 1mpact on the applicable Community system.

The proposed mechantsmprocedure—wil makes use of the comrtology procedure as_a
legislative procedure rs not Lonsrdered NECEssary  —w
AHHROBSEHOR - PFOEEsS shrtw > —and takrng into account the fact that the

proposed procedure mrechanism concerns the implementing powers of the Commission.

The proposed procedure mechanism-thus reduces the administrative cost which falls on the
Community and on the national governments to the essential minimum.

¢ Choice of instruments
Proposed instrument(s): Regulation.
Other means would not be adequate for the following reasons.

As the proposed mechanismprocedure provides for a derogation from Community law, a
Regulation is the instrument which is directly applicable and provides the fullest guarantees as
regards legal certainty and equal treatment.

4. BUDGETARY IMPLICATION

The proposal has no implication for the Community budget.

5. ADDITIONAL INFORMATION

* Review / revision / sunset clause

The proposal includes a review clause.

o Detailed explanation of the proposal(s)

Scope (Art. 1

Article 1 defines the scope of the proposal on agreements concernrng ’

contired to-the aureements

10

EN



EN

those-coneerptie-maintenance obligations.

The proposal is intended for bilateral agreements only.

The proposed -meehardsmprocedure (Art. 2-8)

The QIOQO‘»Ld e%%é—mouduru 1s intended to establish a functional arrangement
censwith rgduud tormalltles —fe—%he&b%e%&te—mamm% At the

b

same time, it ensures that the

S =

The mechanismprocedure thus-stipulates (Article 2) that the Member State shall notify the
Commission in writing of its intention to undertake negotiations on a new agreement or in
order to amend an existing agreement. The notification must shatt-include a copy of the draft
agreement avatlable—and any other relevant documentation. H—is—envisaged—that—+This
notification is to be made not later than three months before the beginning of the negotiations
with the third country concerned.

Upon receipt of the Having received-the-notification, #s—fer-the Commission will need to

assess (Article 3) whether the Member State can Qroceed mlh eeﬁm}ue—the negotlatlons The
assmqmmt Lommlbu the followmg SILDS 5

ppag e N : .
= R
- . .
o-the- Commmb-sysiem qpﬁ ’(\t1h 3
g BACAR s e

The Commission must first determine whether the Community has already concluded an
avreement on the same subject matter with the third country concerned. [f that is not the case,
the Commission must_determine whether such an agrecment expected in the near future. If no
such agreement is expected in the near future the Commission may grant authorisation,
provided that the two following conditions are met: {(a) the Member State concerned has
demonstrated that there is a specific interest of the applving Member State to conclude an
avreement with the third country, related in particular given the existence of economical.
veovraphical. cultural or historical ties between the Member State and that third country; and
(b) the Commission determines that the proposed agreement is not expected to affect the
unitorm and consistent application of the Community rules in place nor the proper functioning
of the system established by those rules.

If the Commission, in the light of the conditions referred to above, considers that there are no
obstacles to the conclusion of the proposed sueh-an-agreement (Article 4), it can _permit the
Member State to open the negotiations, V\ hux necessary, the Commission _can

11
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The agreement shall also contain a 'sunset clause' for its termination, should the European
Community decide to conclude an agreement with the third country in question (We would

need the text of this sunset clause) .

The decision on whether or not to permit the negotiations is taken by the Commission with
the assistance of an advisory committee under Article 3 of Council Decision 1999/468/EC
laying down the procedures for the exercise of implementing powers conferred on the
Commission'®. As it is aimed at limiting formalities to the essential minimum, the advisory
procedure is justified. The Commission shall submit to the Committee a draft of the measures
to be taken. on which the committee expresses an opinion, &-The Commission then decides,
taking this opinion into account as far as possible, and informs the committee of the manner in
which the opinion has been taken into account.

[f the outcome of the Commission's evaluation is negative, 4 HIS

5 ORI YW e—third—¢ — > e 3¢ r-heoin the
Commission does not give itsan authorisation and submits this decision to the opinion of an
advisory committee.

The Commission can decide to take part in the negotiations between the Member State and
the third country as an observer. If the Commission itself does not participate, it has to be
informed of the prebminary-results during the various stages of the negotiation, in order to be
able to deliver to the Member State its opinion on the content of the agreement before its final
conclusion in the interests of efficiency (Article 5).

The final stage of the meehanismprocedure concerns the conclusion of the agreement (Article
6). Before signing, the Member State concerned shall notify the Commission of the results of
the negotiations and provide it tesether-with the text of the agreement. The Commission will
assess whether the agreement is in conformity with the negotiating directives and-and whether
H-the conclusion of the agreement can be considered to may-have a negative impact on the
operation of the Community system in place, in particular whehter #-it is likely to affect make
wetfective the 'acquis communautaire' in force. In case the Commission's the-event-ofa
posttive-evaluation is positive, it will give the the-Commission—will-give-its-authorisation. If
the assessment is negative, the Member State_concerned s-is not authorised to proceed with
the step—and-—conchude—the—agreement. This decision is taken in accordance with the
management procedure under Article 4 of Council Decision 1999/468/EC.

It is proposed that the Commission takes its decision in relation to each relevant stages of the
assessment procedure within three months of the relevant notitication by the Member State,

Transitional and final provisions

Article 8 lays down transitional provisions which are to be applied in cases where, at the time
of the entry into force of the regulations, the Member State concerned has already started
negotiations with the third country or has already concluded them, but has not yet given its
consent to be bound by the agreement.

' Council Decision laying down the procedures for the exercise of implementing powers conferred on the
Commission (1999/468/EC). OJ 1184, 17.7.1999, p.23.
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The meehantsmprocedure also applies if negotiations are already concluded at the time of the
entry into force of the mechanismprocedure, but the agreement has not yet been ratified by the
Member State in question.

(' MHECFRH ‘.iﬁ;] l + l.i“y. e Ei*ample ”‘hieh ot d b > H;“H;“] EHEd FEE!EH g 1{3 1h 2 A SECOTH EH{ . al
o P =
s . P o Sreed D . IR R R . i .
= Z5 oy T = P s = = 2

. _,]‘i‘, l

& - A=) EAIn:

Article 9 stipulates that the Commission will submit ¢ St-by— 2044
T e T ettt tropeat Parh to the Council and to the Economic
and Social Committee a report concerning the application of the meehanismprocedure at the
latest by January 2014, and then every five vears thereatter to the Buropean Parliament. The
report is accompanied, asi appropriate, by proposals for the amendment amire-te-adapt of
thets Regulation.

)
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Proposal for a
COUNCIL REGULATION

of|...

establishing a procedure for en-negotiation and conclusion of bilateral agreements
between Member States and third countries covering jurisdiction, recognition and
enforcement of judgments and decisions in matters relating to family-laws-ineluding
maintenance obligations, and applicable law in matters relating to maintenance
obligations

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Articles
61(c), 67(2) and 67(5) thereof,

Having regard to the proposal from the Commission"’
Having regard to the opinion of the European Parliament™

Having regard to the opinion of the European Economic and Social Committee”',

Whereas:
H—)Jﬂd'i. : '(\ia -0 HﬁiEFaﬂ.iiﬂ H—e P '1‘!" matters between-—M H}}be{——é{—&&eﬁ——a—ﬁé——{-h,' 7 St rd i‘@!]ﬂ“'i‘ as—has

&—)3 PRI ‘HTEB/{ thf h 18 I%‘ ”qn\j” ii b! e . (- v gt )
Freaty- eM}ee— Title IV of the Treaty establishing the European Commumty (hexemalh.r 'the
[reaty”) provides the legal basis for the adoption of Community legislation in the field of

judicial cooperation in civil matters.

2y Judicial cooperation in civil matters between Member States and third countries has
traditionally been governed by agreements between Member States and third countries.

()
3Pursuant-to-Article 307 of the Treaty_requires the elimination of —aH-existing-agreements

between—Member—States—any  incompatibilitiecs  between  the Community acquis and
international avreements concluded by Member States and third countries.  that—eontain

‘: OJCl. . [.hp {1
g oICl.1.0.0p[...]
oJci L[ Lp -1
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law- This mav involve the need for amending or re-negotiation of these agreements.

(1) There mav be also be the need for the conclusion of new agreements with third countries
vovernine areas of civil justice that come within the purview of Title IV of the EC Treaty.

The ECJ contirmed in its Opinion 1/03 of 7 February 2006 relating to the conclusion
of the new Lugano Convention. that the Community has acquired exclusive external
competence to negotiate and conclude international agreements with third countries on
a number of important subject matters referred to in Title IV EC Treaty. In particular,
the Court confirmed that the Community has acquired exclusive competence (o
conclude international agreements with third countries, on matters affecting the rules
set out infer alia in Regulation (EC) No 44/2001 "Brussels 1". in particular on
jurisdiction and the recognition and enforcement of judgments in civil and commercial
matters,

,-\
LA
b

for the Communltv to conclude such agreements between the Community and a third
country, as far as Community competence is concerned.

(2) An assessment is needed of whether there exists currently a sufficient Community
interest for the Community to replace all of existing or proposed bilateral agreements
between Member  States and  third  countries  with  Community _agreements.
Consequently, it is necessary to establish a procedure with a twofold purpose. The first
is to allow the Community to assess whether there is such a sufficient Community
interest for the conclusion of a particular bilateral agreement. The second is to
authorise Member States to conclude the agreement at issue it there is no current
Community interest in the conclusion of such an agreement.

¢33 This procedure is wWithout prejudice to the exclusive competence of the Community and

the provisions of articles Freaty and-Avrticle- 300 and 307 of the Treaty. thereof-and

3 . b4 h }:e‘w]{al é‘zl
= T
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3) Fhe—objective—otf—this—Repulation—is—to—establish—aA coherent and transparent
frameworkprocedure Heeeém«:-shou d be establishedauthorising (o authorise Member
States to amend existing agreements between—them—and-with third countries or to
negotiate and conclude new agreements in exceptional circumstances, in particular
where the Community itself has not ernet~et-indicated its intention to exercise its
external competences to conclude the agreement.

%

Because it derogates from the rule that the Community is exclusively competent to conclude
international agreements on these matters, the proposed procedure must be regarded as an
exceptional measure and must be limited in scope.

[he present regulation shoild be limited to the field of maintenance obligations.

this-that-area—and—Otlen these—the-third-countriescone

- COM-(2005)-64649 final —CN&-2005.0259,
- —Boctment O366-07- LR
- OJ L 338,23.12.2003, p. |
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H3(5) In view of the fact that an agreement by—theconcluded by -a Member State has the
potential to affect the functioning of the area of justice, as established by the
Communlty mstruments authorlsanon shou]d be requm,d both in order to the

¢ start tor continue’
negotlatlons s and H%é—dﬂ%h(—)ﬂ%&tf(—mto conclude an agreement that-This will enables the

Commission to evaluate the expected impact of the ¢possible} outcome of negotiations

on Community law_and where necessary propose particular negotiation guidelines or

lequmt the mduslon ot pameulai dause m thc. ploposed agreements. Mhafe«éees—th%

es—to—In order 10 ensure that an agreement concluded by a Member State does not
render Community law ineffective fand undermine the proper functioning of the
svstems established by its rules} the Commission can propose particular negotiation
guidelines and can request the mduslon of pamculzu elauses in the proposed

agreements. ﬁ«mﬁ&—be—neeesaa% —t befollowed-by

++23(7) Moreover, the authorisation to a Member State to negotiate and conclude an agreement
with a third country in the-an area falling under the exclusive competence of the
Community should be limited in time. [n order 1o ensure that the +he-agreement to-be
onchided—br—a—Menrber—Sk does not constltute an obstacle to the

4 o
e Ttoea oy Tt AR R g AT [ e aw [oat

matters, the agreement -
should provide for its denunc1at10n when the-an Community agreement concluded by

the Community-with the same third country on the same subject matter enters into
force.

AD(8) It is necessary to provide for transitional measures Fhis-Reswlation-should-1o cover a
situation where, at the time of #s-the adoptionjor entry into torce?] of this Regulation,
some—a_Member States micht-be-is in the process of negotiations with the-u third
country or mishi-have-has concluded the negotiations but kave-has not yet expressed
thet-its consent to be bound by the agreement. /please explain why/

17
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(-3)(9) The measures necessary for implementation of this Regulation should be adopted in
accordance with Council Decision 1999/468/EC laying down the procedures for the
exercise of implementing powers conferred on the Commission™

&63(10) In accordance with the principle of proportionality, as set out in Article 5 of the
Treaty, this Regulation does not go beyond what is necessary in order to achieve its

objective.

A1) [In accordance with Articles 1 and 2 of the Protocol on the position of the
United Kingdom and Ireland, annexed to the Treaty on European Union and to the
Treaty establishing the European Community, and without prejudice to Article 4 of the
said Protocol, the United Kingdom and Ireland are not taking part in the adoption of
this Regulation and are not bound by or subject to its application. |

E3(12) In accordance with Articles 1 and 2 of the Protocol on the position of
Denmark, annexed to the Treaty on European Union and to the Treaty establishing the
European Community, Denmark is not taking part in the adoption of this Regulation
and is not bound by it or subject to its application,

HAS ADOPTED THIS REGULATION:

Article ]

Subject matrer and Sscope

1. This Regulation establishes a procedure to authorisesrg a Member States to amend
an existing bilateral agreements between ene-or-more that Member States and a ene
er-meore third countryies, or to negotiate and conclude a new bilateral agreements
subject to the conditions laid down in the following provisions.in—exeeptional
T

2. This Regulation shall apply to bilateral agreements between—Member—States—and—third

H-shatalso—apph—to-agreements-covering jurisdiction, applicable law, recognition

and enforcement of decisions and cooperation in matters relating to maintenance
obligations, and falling, entirely or partly, within the scope of Council Regulation
(EC) No [...] on jurisdiction, applicable law, recognition and enforcement of
decisions and cooperation in matters relating to maintenance obligations fH#—»
unaeceptablo-inr-a-bindine-legal-aetto-referto-c-proposalwhernwill- thisregulation
be-adopted? ).

OJ L 184, 17.7.1999, p. 23.
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Article

Definitions

For the purposes ol this Reculation, the following definitions shall apply:

(a) The term "agreement" shall be understood, for the purposes of this Regulation, as
meaning - asreement raeans-a bilateral erregtonat-agreements between a Member State oF

Member-States-and a third country-os-third-countries:

3.For the purposes of this Regulation, "Member State" shall mean any Member State other
than Denmark.

Article 2

Notification by-the-Member-State to the Commission

l. Where a Member State intends to enter into negotiations with a third country to
satton—famend_et-the-an existing agreement or to ke-concludesion
e%a new agreement falling within the scope referredto-m-Artietetof this Regulation,

it shall notify the Commission of its intention in writing.

This-The notification shall include a copy of the existing agreement, the-or draft
agreement or the draft proposal by the third country, if available, and any other
relevant documentation. The Member State shall describe the objectives of the
negotiations and shall specify the issues_which are to be addressed, or the provisions
of the existing agreement. which shallare to be addressed-amended. and shall provide
any other relevant information.

2. The notification shall be made at least three months before formal negotiations are
scheduled to commence with the third country concerned.
Article 3
Assessment by the Commission
l. Upon notification, the Commission shall establish-make an assessment as to whether

the Member State can pursue negotiations with the third country concerned.
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2 W hen-takineln—tv-decistor- In making its I»H—rts—asxessmu)t the Commrssron must sh&H first
detumme whether ta:ke«mta—aeeefm% sH

3:#t+he Community has already netvet-concluded or envisages to conclude ansy agreement
on the same subject matter with the third country concerned. -and-such-an-agreerment
is-not-expected-in-the-nearfuturell no such agreement is expected in the near future
the Commission mav erant authorisation, provided that the two following conditions
are met: (a) the Member State concerned has demonstrated that there is :

4aA-g specific interest ofthe-applyine-Member-State-to conclude the bilateral an-agreement
with the third country, whieh-n-particutar-may-be-related in particular given te-the

existence of cconomical, geographical. ux]tmal or hlstomal &peei&l—tles between the

Member State and that third country-
: = %%Bﬂf.—djr, and (b) the Commission determines that the

plaeeaffect the uniform and consistent application of the Community rules in place

nor the proper functioning of the system established by those rules.

Article 4

Decision of-the - CommissionAnthorisation to open negotiations

If the Commission concludes that there are no obstacles to the agreement in the light
of the circumstances and conditions referred to in Article 3, it may authorise a

existing agreement with the third country concerned.: and-+

If necessary, the Commission may propose negotiation guidelines and can request

the melumon of partrcular clames in the proposed agreement. _adept—egs Frdt

2. The agreement shall provide for the clause on its denunciation in the event that the
Ewropean-Community concludes an agreernent w1th the same thlrd country on the
same subject matter.' 3

. . 3’ . ] l!—&. Sl ] . 1 1 . 1 } et o t."— 5

3:2. _ If the Commission concludes that there are obstacles to the agreement in the light of
the circumstances and conditions referred to in Article 3, the Member State shall not
be authorised to open the negotiations with the third country concerned.

20

EN



4,

The Commission shall take a decision on the authorisation referred to in paragraphs 1
and 23 in accordance with the procedure referred to in Article 7 (2 p—f{Bees-thismean

9

The Commission shall give its decision on the application within three months upon

receipt of the notification referred 1o in Article 2.

Negotiations

Article 5

The Commission may participate as an observer in the negotiations between the Member
State and the third country. If the Commission does not participate as an observer, it shall be

kept mformed oi 1he prouess dnd results throughout the about-thepreliminary—resulis—why

different stages of negotiations.

EN

. If this—

43.

Article 6

Concluyien of the-agreement Authorisation to conclude agreements

Before initialling signature—e+-the agreement, the Member State concerned shall
notify the Commission of the outcome of the negotiations and shall transmit the text
ot the agreement to the Commission.

Upon swebh-notification, the Commission shall make an assessment as to whether the
negotiated agreement complies with its initial assessment. In making this further
assessment at this stage the Commission must examine whether the proposed
agreement includes the sugpgestions and requests made bv the Commission, in

particular as regards the inclusion of pa.rticular clauses referred to In article 4(1) and

4@%@%}&&—&% duse on denunuatum’l and whether the concluswn of the
proposed sueh—an-agreement would ret-render the Community law ineffective and

would get-undermine the proper functioning of the systems established by its rules.

—is—pegative——that-the Commission takes the view that the

negotiations have resulted in an agreement which does not fulfil the requirements

referred to in paragraph 2_{ , the
Member State shall not be authorised to conclude the agreement.

If the Commlssmn takes the view that the

may be authorlsed to conclude the agreement
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4.

The Commission shall take a decision on the authorisation referred to in paragraphs 3
and 4[decide whether or not to authorise the conclusion?] in accordance with the

procedure referred to in Article 7(3).

The Commission shall give its decision on the application within three months upon

receipt of the notification referred to in paragraph 1 above.

to

()

R AR

Article 7

Committee procedure
The Commission shall be assisted by a committee.

Where reference is made to this paragraph, the advisory procedure laid down in
Article 3 of Decision 1999/468/EC shall apply, in compliance with Article 7 thereof.

Where reference is made to this paragraph, the management procedure laid down in
Article 4 of Decision 1999/468/EC shall apply, in compliance with Article 7 thereof.

The period provided for in Article 4 (3) of Decision 1999/468/EC shall be onc three
months:

Article 8

Transitional provisions

Where al \kmbel State has ahead& started ncootmtlon ot an wuemem mtl a third

‘ Where H~the

stage of the negotxatlons SO permlts the (ommlssmn may propose negotiating
guidelines or the inclusion of specific clauses, -as referred to in Article 4(1)

Where o Member State has already completed negotiations—of-an-asreement—with—a

third-country: at the time of entry into force of thls Regulatlon khe—aeu%&&eﬁ%%m
soreettent—wit—the—third—eountey : ‘
completed: without having :
bound-by-the-asreement, Article 2(1) and Article 6 (2) to -(5) shall apply
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Shr-the—case-ot-the-agr

wWhen deciding whether or not to authorise umduslon of the aun,gm«,nt &Hﬁﬁﬁ—%he

dectston-wnderArtiele—6-_the Commission shall also evaluate—assess whether or not
there are any obstacles to the agreement in the light of the eireumstances-and-crite

and conditions referred to in Article 3(2).

Article 9

Review

No later than January 2014[what date?], and every five years thereafter, the Commission shall
present-submit a report on the application of this Regulation to the European Parhament the

Council and the European ECOHOH]IC and Social Committee-
Resulation. -H—necessar ort—shath M&Mﬁdﬂ&&é—%ﬁf@ﬁﬂﬁ&é—%ﬂéﬂp&—%

Reeparbation dcu)mparmd WhLIL necessary. by leaislative proposals.

Article 10

Entry into force

This Regulation shall enter into force on the 2btwenticth day following that of its publication
in the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in Member States in
accordance with the Treaty establishing the Furopean Community.

Done at Brussels, [...]

For the Council
The President
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