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I - Introduction  

 

1. 

The  judgement of the Court of justice of the European Union (CJEU) (Grand Chamber) 

"Digital Rights Ireland and Seitlinger and others" of 8 April 2015  in joined Cases C-293/12 

and C-594/12, the "Data Retention Judgement") declared Directive 2006/24/EC on the 

retention of data generated or processed in connection with the provision of publicly available 

electronic communications services or of public communications networks and amending 

Directive 2002/58/EC (the "Data Retention Directive") invalid ab initio, i.e. from the date it 

took effect in 2006.1  

                                                 
1  

See information note by the Council Legal Service of 5 May 2014 on the Court's judgment 
(doc. 9009/14). 
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2. 

DELETED 

 

 

 

 

3. 

DELETED 

 

 

 

 

 

 

 

 

II - Background  

 

4. 

The Data Retention Directive had harmonized at Union's level the legal framework on the 

retention of  traffic and location of electronic communications data, providing for an 

obligation for Member States to introduce or maintain a national data retention regime making 

the retention of such data by the providers mandatory, in order to ensure their availability for 

the purpose of the investigation, detection, and prosecution of serious crime. 

 

5. 

The Data Retention Directive had set out general principles on access and use of the above 

data by law enforcement authorities, data protection and security, as well as a retention period 

between six months and two years, without harmonising these elements in more detail, but 

leaving  for each Member State to provide for the specific provisions and guarantees in the 

national transposition law.
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6. 

National implementing legislation of the Data Retention Directive has not been directly 

affected by the  invalidation of the latter  by the CJEU and remains valid until amendment or 

repealing by national parliaments or invalidation by national courts and, where applicable, a 

preliminary ruling by the CJEU3, provided that, if implementing Union law within the 

meaning of Article 51 (1) of the Charter,  it complies with  Articles 7 and 8 of the Charter.  

 

7. 

 Member States are however being confronted with the indirect consequences of the Data 

Retention Judgement, following which they have  no longer an obligation deriving from a 

specific Union legal instrument to introduce or maintain a  national data retention regime 

providing for the mandatory storage of electronic communication data by providers, but  have 

the possibility to do so under Directive 2002/58 concerning the processing of personal data 

and the protection of privacy in the electronic communications sector ( e-privacy Directive). 

 

8. 

In particular, it has to be recalled in this respect that, following the invalidation of the Data 

Retention Directive, Article 15 (1) of the e-privacy Directive, allowing under certain 

conditions national measures on data retention in the electronic communications sector, 

applies once again, and that Article 13 of Directive 95/46 can be invoked as regards Internet 

services not falling within the definition of electronic communications service providers, and 

therefore within the scope of the above e-privacy Directive.  

 

9. 

DELETED 

 

 

 

 

10.  Relevant initiatives at national level include repealing, maintaining or amending national 

transposition legislation of Directive 2006/24/EC, and in some cases replacing it by new 

                                                 
3  

The CJEU currently examines a preliminary ruling (pending Case C-203/15, lodged on 4 May 
2015, Tele2 Sverige AB v. Post-och telestyrelsen ) on the compatibility of a national 
legislation (Swedish law in this case) to retain traffic data covering all persons, all means of 
electronic communication and all traffic data for the purpose of combating crime, with Article 
15(1) of Directive 2002/58/EC (the e-privacy Directive), taking account of Articles 7, 8 and 
15(1) of the Charter. 
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legislation for this purpose, as well as judicial proceedings at different levels. The validity of 

the existing national data retention legislation has been or is in the process of being reviewed 

by national Constitutional courts, by the European Court of Human Rights (ECtHR) and by 

the CJEU in the context of a preliminary ruling, with a view to assessing its compliance 

respectively with national constitutional law, with the European Convention for the Protection 

of Human Rights and Fundamental Freedoms (ECHR) and with the Charter of Fundamental 

Rights of the Union. 

 

III - Conclusions  

 

11.  DELETED 

 

 

 

 

12.  DELETED 

 

 

 

 

 

13.  DELETED 

 

 

 

_____________________ 
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