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Preserving Dynamic Competition with the Digital Markets Act

November 2020

The digital era has generated dramatic consumer benefits. Consumers benefit from an
abundance of choice on digital shelves. Prices are driven down by vigorous competition between
suppliers on digital intermediaries that make it easier than ever for consumers to learn about the
products, services, and sellers they choose to deal with. Digital intermediaries pass on the benefits
of their scale, network and learning effects, and dramatically lower transaction costs. Growing and
evolving demand combined with the versatility and diversity of software makes it ever easier for
new entrants to successfully target a niche audience with innovative and differentiated offers,
disrupting bigger players, and maintaining a dynamically competitive environment.

In the digital era, size alone is no moat. Microsoft entered a niche of the computing ecosystem,
disrupting the then industry defining IBM. As the personal computer market grew, much smaller
Apple and Google competed dynamically with Microsoft, through mobile devices, browsers and
mobile operating systems. Amazon entered a niche of the retail market; Netflix, a niche of film
distribution; Facebook, a niche of digital media and advertising. The same is true of Spotify with
streaming, Shopify with retail, Zoom with communications, TikTok and Snap with social media,
DeliveryHero with logistics, and Zalando with fashion. Their success is not in copying what has
been done before, but meeting previously underserved customer demand where incumbents were
slow or unwilling to react. Their success shows that innovation drives dynamic competition in
digitally enabled markets.

Digital technology leaders are a product of digital globalisation. There are over 10,000 European
digital platforms, and currently 112 billion-dollar European tech companies combining for $416
billion market valuation; this number has almost quadrupled since 2014, with 32 new companies
joining the European unicorn club in the last year alone.1 These companies all rely on robust
technological ecosystems. Some are complementors, adding value to existing ecosystems. Others
use the tools and infrastructure of existing incumbents to serve a particular niche, aspiring to grow
their own ecosystems. They will succeed by attracting investment capital, acquiring the best
human talent, minimising costs, and dynamically adapting in the evolving global environment.

The next generation of innovative disruptors will benefit from thriving ecosystems they can
trust. Complementary innovators need confidence to invest in platform specific ecosystems.
Platform operators have market incentives to keep that trust, because of network effects. But,
platform operators can also become so large and indispensable that their incentives shift.
Anticompetitive conduct should be prohibited, particularly where there is a relation of

1 GP Bullhound “Titans of Tech” (June 2020), available here.b
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[bookmark: 2]dependence.bForbexample,banbindispensablebplatformbthatbattractsbdevelopersbwithbthebpromisebofb
continued software interface access should not be allowed to unduly remove that access.b

Butbwhatbmaybbeb“undue”binbthebeyesbofbanbupsetbcustomerbmaybnotbbebunduebfrombthebecosystemb
perspective.b Changesb thatb harmb theb interestsb ofb someb subsetb ofb usersb mayb benefitb theb widerb
interest;bbalancingbthesebmulti-dimensionalbconcernsbisbdifficultbinbpracticebandbrequiresbrepeatedb
readjustment.2b Butb platformb operatorsb haveb theb greatestb abilityb andb incentiveb tob meetb evolvingb
preferencesbandbgrowboverallbdemandbforbthebbenefitbofballbplatformbusers.bThisbisbwhatbledbtobtheirb
success.bItbisbunlikelybthatblegislatorsbcanbfindbthatbfuture-proofbbalance,bex-ante,bandbdivorcedbfromb
marketb circumstances.bTobprohibitborboblige,bex-antebandbinflexibly,babwidebrangebofbpractices,binbab
widebrangebofbindustries,bwithoutbevenbthebpossibilitybofbrefinementborbreadjustment,brisksberodingb
theb value-generatingbecosystemsbuponbwhichbfuturebinnovationsbdepend.bThebTreatybgrantsbevenb
theb mostb anticompetitiveb ofb agreementsb theb possibilityb ofb pro-competitiveb justification.b Ab
case-by-case assessment of potential justifications is warranted here as well.b

Ex-anteb prohibitionsb onb largeb playersbareblikelybtobreducebcompetitivebconstraintsbbetweenbthem.b
Evenbwherebentrybisbuncertain,bthebthreatbkeepsbincumbentsbresponsivebtobdemand.bButbregulatoryb
suspicionbofbpro-competitivebproductbdesignbchoicesbwillbchillbfuturebdemandbdrivenbtechnologicalb
developmentb andb productb differentiation.b Unrebuttableb ex-anteb prohibitionsb wouldb therebyb
create new regulatory barriers to dynamic competition that would otherwise benefit all users.b

Ex-anteb obligationsb tob supplyb previouslyb uncommercialisedb servicesb (suchb asb datab accessb orb
interoperability)b alsob riskb reinforcingb existingb dependenciesb byb turningblargebintermediariesbintob
legislativelyb createdb infrastructureb suppliersb divorcedb fromb evolvingb consumerb demands.b
Meanwhile,b potentialb rivalsb willb chooseb theb “easy”b optionb ofb ab remedy-takerb businessb model.b
Unappealable ex-ante obligations would hence distort and dampen competitive incentives.bb

There is no question that Europe is sovereign and does create and enforce rules to address its
concernsb aboutb theb growingb sizeb andb influenceb ofb leadingbtechnologybcompanies.bCCIAbsupportsb
the European Union in its efforts to preserve the very structures that have enabled the creation of
thebmanybbeneficialbtechnologiesbwebenjoybtoday.bInbdynamicallybcompetitivebmarkets,bwebsubmitb
that “the balance between over- and under-enforcement does not lead us away from a thorough
effectsbanalysis.”3bCompetitionbenforcementbshowsbthatbthebbestbremediesbarebadaptedbtobmarketb
circumstances, with the insight and participation of industry, and an eye towards future
innovationbandbmarketbgrowth.bAbcase-by-casebassessmentbisbneededbtobensurebthebbestboutcomesb
can be achieved here as well.
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3b J.b Laitenbergerb “Theb Antitrustb Journey”b (29b Juneb 2019),b availableb hereb (Director-Generalb ofb theb
Directorate-General for Competition, 2015-2019; Judge at the General Court since 26 September 2019).b
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