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5. How to incorporate differences between the ECJ Ruling and COM presentation: 

a. Recital 139: This is not part of the ECJ Ruling. 
b. “Fourth Question referred”: Recital 139: This is not part of the ECJ Ruling. 
c. “Which Defeat Device would be illegal”: -7oC and + 35oC. 

In the Commission notice concerning the Guidance on the evaluation of Auxiliary 
Emissions Strategies, EGR modulation at temperatures above -4oC is 
recommended. 

d. Thermal windows are not part of the ECJ Ruling. 
 

6. Is the ECJ Ruling within COM’s presentation the complete ruling? 
a. The ECJ Ruling is concerning the use of defeat device software which may have been 

justified by the manufacturer on the basis of clogging, aging, fouling etc, but this is not 
clearly stated in what information we have at the moment. 
 

b. From the link to the Advocate General’s opinion there were four questions put to the Court 
for a ruling: 

i. Interpretation of the concept of “design” 
ii. Interpretation of the concept of “emission control system” 

iii. Interpretation of the concept of “defeat device” 
iv. Interpretation of the exceptions provided for in Article 5 

 
Did the Court accept the proposed solutions to these questions provided by the Advocate 
General?  
 

7. What changes this ruling and pending rulings will have on future assessment of AES strategies? 
a. Update of Commission Guidance Note. 
b. How to ensure a consistent approach.   

 

The Commission’s guidance, and further discussions and exchange of opinions are vital, to determine the 
extent of the review that is necessary; balanced against what resources and information is available to the 
Type Approval Authorities. 
 
To provide a consistent approach perhaps a “special” Forum meeting can be organised, to find a common 
understanding and approach to the implications of the court ruling, and the necessity, legal basis and range 
of a possible review. 
 
Yours sincerely. 
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