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Ladies and Gentlemen,
Please find attached to this email the letter from Minister Stasa Kosarac.

Sincerely yours,

� ef Odsjeka za primarnu energiju i politiku
Ministarstvo spoljne trgovine i ekonomskih odnosa BiH

/




BOCHAXEPIIETOBHA
MHCTAPCTBO CIIOJLHE TPTOBHE


EKOHOMCKX OJIHOCA


BOSNA I HERCEGOVINA
MINISTARSTVO VANJSKE TRGOVINE I


EKONOMSKIH ODNOSA


BOSNIA AND HERZEGOVINA
MINISTRY OF FOREIGN TRADE AND ECONOMIC RELATIONS


No: 09-1-28-3647- 2 /18
Sarajevo, December 14, 2020


The Ministerial Council, Presidency and Vice-Presidency ofthe Energy
Community


Subject: [Case ECS-10/18] EU State Aid Law, Primacy & Convergence: Request for Interpretation
and Application of Article 103 of the Treaty establishing the Energy Community and other
issues of Energy Community Law


Honourable Excellencies,


The State Aid Council of Bosnia and Herzegovina has sent to the Ministry of Foreign Trade and
Economic Relations of Bosnia and Herzegovina the Proposal for submitting the Request to the
Ministerial Council of the Energy Community - [Case ECS-10/18] EU State Aid Law, Primacy &
Convergence: Request for Interpretation and Application of Article 103 of the Treaty establishing
the Energy Community and other issues of Energy Community Law .


Having in mind the above, we forward to you the letter of the State Aid Council of Bosnia and
Herzegovina with attachments:


Request with List ofAppendices:


1. The Energy Community, "Proposal for Amendments of the Treaty" (Annex 22/14MC/10­
08-2016)


2. Conclusions of 42'Permanent High Level Group, June 22,2016


3. Non-paper on Competition Policy in the Energy Community: Supporting Actions, 42d
Permanent High Level Group, June 22,2016


Please accept, Honourable Excellencies, the expression ofmy highest consideration.


MINISTER


\


Myca.a 9, 71 000 Capajeo, Tena: +387 33 220 093, pare: +387 33 220 091
Musala 9, 71 000 Sarajevo, tel: +387 33 220 093, faks: +387 33 220 091
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Co:


European Commission
Directorate-General for Competition
Mr. Eddy De Smijter, Head of Unit, A/5 International Relations
Place Maclou, Madouplein 1
121 O Saint-Josse-ten-Noode /Sint-Joost-ten-Noode (Belgium)


Directorate-General for Neighbourhood and Enlargement Negotiations
Ms. Michela Matuella, Head of Unit, Bosnia and Herzegovina
Rue de la Loi 15 / Wetstraat 15
1000 Bruxelles I Brussel (Belgium)


Secretariat of the Energy Community, Director
Mr. Janez Kopaé
AmHof4
101 O Wien (Austria)


Mycana 9, 71 000 Capajeo, Ten: +387 33 220 093, pakc: +387 33 220 091
Musala 9, 71 000 Sarajevo, tel: +387 33 220 093, faks: +387 33 220 091
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SOSNA I HERCEGOVINA
VIJECE ZA DRZAVNU POMO¢


VIJECE ZA DRZAVNU POTPORU


BOCHA XEPLIETOBHA
CABJET 3A [PXKABHY nOMOT


BOSNIA AND HERZEGOVINA
STATE AID COUNCIL


Br0j: 03-50-1-162-32/18
Istono Sarajevo, 07.12.2020. godine


BOSNA IHERCEGOVINA
MINISTARSTVO SPOLJNE TRGOVINE I EKONOMSKIH ODNOSA
Musala 9
71000 Sarajevo


PREDMET: Prijedlog za dostavljanje Zahtjeva Ministarskom savjetu Energetske
zajednice (predmet: ECS 10/18), dostavlja se


Po&tovani,


Kao Sto vam je Sekretarijat Energetske zajednice (u daljem tekstu: Sekretarijat EZ)
pokrenuo je postupak rjesavanja sporova protiv Bosne i Hercegovine (predmet ECS - 10/18)
zbog navodnog nepotivanja Ugovora o osnivanju Energetske zajednice (..Slu2beni glasnik
BiH - Medunarodni ugovori", broj 09/06) (u daljem tekstu: Ugovor), posebno njegovih
'lanova 18. i 19. Naime, Sekretarijat EZ je do$ao do preliminarnog zaklju'ka da Rjesenje
Savjeta za dravnu pomoé Bosne i Hercegovine broj: UP/I 03-26-1-42-4/18 0d 23.07.2018.
godine nije u skladu s pravnom steevinom Energetske zajednice o drzavnoj pomoéi,
odnosno da garancija koju je Federalno ministarstvo finansija dalo Elektroprivredi BiH d.d.
Sarajevo (u daljem tekstu: EPBiH) predstavlja drzavnu pomoé. Za 9.12.2020. godine je
zakazana Javna rasprava pred Savjetodavnim odborom Energetske zajednice, a 17.12.2020.
godine biée odrzan Ministarski savjet Energetske zajednice koji bi trebao donijeti odluku u
predmetu ECS- 10/18, odnosno dati konaénu ocjenu u skladu sa Clanom 91. Ugovora, da li
je Bosna i Hercegovina, tj. Savjet za drzavnu pomoé Bosne i Hercegovine (u daljem tekstu:
Savjet) prekrSio odredbe Ugovora koje se odnose na dravnu pomoé.


Napominjemo da Savjet ostaje pri stavu da je navedeno rjesenje donijeto u skladu sa
Zakonom o sistemu drzavne pomoéi u Bosni i Hercegovini („,Sluzbeni glasnik BiH", broj
10/12) i podzakonskim aktima usvojenim na osnovu istog, odnosno konkretno u skladu sa
Clanom 137 stav (I) Uredbe o namjeni, kriterijima i uslovima za dodjelu drzavne pomoéi u
Federaciji BiH („Sluzbene novine Federacije BiH", broj 27/18), pri tome postujuéi i propise
EU iz oblasti dravne pomoéi, prije svega Obavjestenje Komisije o primjeni è1. 87. i 88.
Ugovora o Evropskoj zajednici u oblasti drzavne pomoéi u obliku garancija („,Slu2beni list
Evropske unije", serija C, broj 155, 20. 6. 2008). Takode, Savjet je u dosadasnjem postupku
u predmetu ECS-10/18 utvrdio niz otvorenih pitanja koja se odnose na nadlemnost institucija
Energetske zajednice u predmetima drzavne pomoéi, prije svega Sekretarijata EZ.


Uzimajuéi u obzir prethodno navedeno, kao i éinjenicu da je Ministarstvo spoljne trgovine i
ekonomskih odnosa Bosne i Hercegovine, izmedu ostalog nadlezno za obavljanje poslova i
zadataka iz nadleznosti BiH koji se odnose na definisanje politike, osnovnih principa,


Cnaco1anexa 22 Hcroano Capajeo
Spasovdanska 22 Istono Sarajevo


Te: +387 57 34 43 09, +387 57 34 43 13
@akc: +387 57 34 46 88







kooridnisanje djelatnosti i uskladivanje planova entitetskih tijela vlasti i institucija na
medunarodnom planu u podruèju energetike, te da predstavlja kontakt taèku za saradnju sa
Energetskom zajednicom i njenim institucijama, smatramo da bi bilo svrsishodno uputiti
Ministarskom savjetu Energetske zajednice Zahtjev za tumacenje i primjenu Clana 103.
lJgovora o osnivanju Energetske zajednice i druga pitanja u vezi sa pravom Energetske
zajednice.


Shodno navedenom, u prilogu vam dostavljamo Zahtjev za tumaéenje i primjenu lana 103.
Ugovora o osnivanju Energetske zajednice i druga pitanja u vezi sa pravom Energetske
zajednice i molimo vas da u skladu sa svojim nadleznostima isti razmotrite, te ako nadete za
shodno isti proslijedite Ministarskom savjetu Energetske zajednice.


S po5tovanjem,


Prílog:
- Kao u tekstu.


Dostavljeno:
- Naslovu,
- ala.
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BOSNA I HERCEGOVINA
VIJECE ZA DRZAVNU POMO¢


VJECE ZA DRZAVNU POTPORU


BOCHA XEPLIETOBHA
CABJET 3A [PXABHY OMO1


BOSNIA AND HERZEGOVINA
STATE AID COUNCIL


Number: 03-50-1-162-33/18
East Sarajevo, 07 December 2020


TO: The Ministerial Council, Presidency and Vice-Presidency of the Energy
Community


CC: European Commission
Directorate-General for Competition
Mr. Eddy De Smijter, Head ofUnit, A/5 International Relations
Place Madou, Madouplein 1
1210 Saint-Josse-ten-Noode /Sint-Joost-ten-Noode (Belgium)


Directorate-General for Neighbourhood and Enlargement Negotiations
Ms. Michela Matuella, Head ofUnit, Bosnia and Herzegovina
Rue de la Loi 15 /Wetstraat 15
1000 Bruxelles/ Brussel (Belgium)


Secretariat of the Energy Community, Dìrector
Mr. Janez Kopa
Am Hof 4
1010 Wien (Austria)


Re: [CaseECS-10/18] EU StateAid Law, Primacy&Convergence: Request for
Interpretation and Application of Article 103of the Treaty establishing the
EnergyCommunityand other issuesofEnergyCommunityLaw


Honourable Excellencies,


Please accept my kind regards and consideration in these difficult of times.


Pursuant to Artide 94 of the Treaty establishing the Energy Community'
("Treaty"), the State aid Council of Bosnia and Herzegovina ("State aid Council"), hereby
respectfully submits the following formal request ("Request"):


1. Does the EU Stabilisation and Association Agreement with Bosnia and
Herzegovina ("SAA") have primacy over the Treatywithin the context of Article
103 of the Treaty and the overall Stabilisation and Association Process?


' Act on Ratification of the Treaty Establishing the Energy Community ("Official Gazette of Bosnia and Herzegovina - International
Treaties ", Na, 09/06)
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2. Specifically, does the SAA have primacy over the Treaty in competition/ State aid
matters?


3. Does the SAA State aid monitoring mechanism and, consequently, the European
Commission, have exclusive jurisdiction in State aid matters over the
Secretariat?


4. Is the Secretariat entitled under the Treaty to act as a State aid (quasi-)decision­
maker and enforcer in individual cases, in relation to a Contracting Party, which
is, at the same time, an EU potential candidate?


5. In case of the above state preliminary questions, including the issue of
jurisdiction (kompetenz-kompetenz) in State aid matters, can the Secretariat and
other Energy Community institutions proceed with dispute proceedings prior to
the resolution of said preliminary questions OR a stay of proceedings is
necessary, pursuant to the Treaty, Energy Community Law, the acquis, including
Due Process?


6. Do the Competition/ State aid acquis Due Process rules apply to cases before the
Secretariat and the Advisory Committee by virtue of Chapter IV of the Treaty?


7, In the specific case of ECS-10/18, does the Secretariat or Advisory Committee
have jurisdiction over this dispute, and, moreover, can they proceed with any
proceedings prior to the formal resolution of all the issues raised under this
Request by the Council?


REASONING


The Secretariat has no legal standing:
SAA primacy and European Commission jurisdiction


1. The European Unionhassole and exclusivejurisdiction to examine Stateaid
matters in an EUpotential candidate countrywith an associationagreement in
force, asisBosnia and Herzegovina, in terms of the alleged aid's conformity with the EU
acquis on competition and State aid.


2. This is an EU Association Law case. This issue is of relevance for:


(i) questions of level playing field and EU State aid in internati.onal trade relations,


(ii) jurisdiction (of the EU Commission and not the Secretariat),


(iii)direct effect of mixed EU association agreements and 'special relations of
integration' with between an association State and the EU (art. 217 TFEU,
Haegeman ruling et al?),


• For a small ample see General Court, Case no. C-18I/73 R. & V. Hegeman v Belgian State [1974] Judgment of the General Court,
(see p 460 para 5), pleaseee: http»//eur-lex.europaeu/leaicontent/EN/TT/POE/?urr=CELE'61973CJ0181&from+EN. C­
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(iv) applicable EU law, sources and hierarchy of EU law (SAA as integral part of EU law
has supremacy over ECT)°


(v) unique provisions on setup of national State aid enforcement authority pre­
accession that exist under the SAA but not the ECT as it was not intended to
regulate this issue (art. 71(4) of SAA),'


(vi)existence of automatic six-year assisted area (A) exemption for Bosnia and
Herzegovina (art. 71(7(a)) SAA), which does not exist under the ECT and was
completely disregarded by the Secretariat,°


(vii) primacy of obligation for gradual approximation (art. 70 of SAA) vs. any
alleged automatic 'homogeneity'. 6 This is of key relevance for the due
application of Bosnia and Herzegovina's SGEI exemption.


(viii) convergence of EU governed State aid cases?,


(ix) concepts of new and existing aid pre-accession (regulated by the SAA and EU Law
not ECT),


(x) correct interpretation of the ECT that recognizes primacy of EU association law
(art. 103 ECT art. 107 of SAA)" and


12/86Meryem Demiel v Stadt Schwäbisch Gmund [1987] Report for the Hearing (see p 3727 para 3), please see: https://eur­
lex.europa eu/resource html?ur=cellarQC24007e.e7b6-425a-8710-6121tdfc8eaf CO2O3/0C_1&format+PDF. Case No. C-18/90,
Office national de l'emploi v Bahia Kuber. [1991] Judgment of the General Court. please see:
http ://una.europa.eu/urs/fuste .¡sf7?languaeen&num-.- 18/90, Case5s - 18/90 011emv Kzüber [199 1]ECR 1- 199; C- 179/98
Belgium v Mesbah [1999] ECR 1-7955 on the EEC -Morocco Cooperation Agreement; C-103/94 Knd v WAI S [1995] ECR+719;CI1
3/97 Babahenn v Belgium [1998] ECR 1-8 13 on the EEC-Algeria Cooperation Agreement; C-37/98 Savas [2000] ECR 1-2927 on the
EU-Turkey Association Agreement-though compare C-221/1 1 Demirkan EU.C:2013.583 and C-91/13 Essent Energie
EU:C.2014:2206 For discussion see Teran-ldnd and P Van Si0l, 'Free Movement of Persons between Tarkey and the EU', LEER
Workin Paper 2010/2


Ibid
Art. TI(A)SAA: BosmaandHerzegovina shall establish an operationally independent public authority, which is entrustedwith the
powers necessaryfor thefull application of paragraph 1(c) within two years from the date of entry mntoforce of this Agreement. This
authority shall have, inter aha, the powers to authorise State aidschemesandindividual aidgrants mn conformity wthparagraph 2, as
well as the powers to order the recoveryofState aid that has been unlawfully granted.
Art. 7I(7(a)) SAA: "For the purposes of applying the provisions ofparagraph 1(c), the Parties recognise that durnq thefirst six years
after the entry intoforce of this Agreement, any public idgrantedby BosniaandHerzegovina shall be assessedtaking into account the
fact that Bosnia andHerzegovinashall be regardedas an area identical to those areas of the Community described in Article 87(3)/a) of
the EC Treaty."
•The SA, "pproxvmaton of Laws, taw Enforcement and Ccmpetition Rules, Arte 7


The Prtes reraqnse the mportanee of the approx«matron of the exastma legislation ofosme and +etzeqvna to that of thee
Community and ofs effective up!mentaton. Bosnia and Herzegovina shall endeavour to ensure that its eustng laws ant future
leqrsatuan will be gradually made compatible wuth the Community acqurs. osn and Herzegovina shai!ensure that exstung and
furure feqsfaton el be properly implemented andenforced,
2 Thus approration shall start on the date of saning of tbs Agreement and shall gradually extend to all the elements of the
Commamvty acqurs refeued to n th us Agreement by the end of the vanstvonah tenod defed mu rte 8 of tis Agreement
3 Anpromatvon shai at anatíy stage. focus onfundamental elements of the mnternat Market acqts as weil as on other trade­
rela ted area s. At a furthr staae Bosma a nd Herzegovna sha h focus on the remunmng p a rts of the acaurs
pproximation sall be carnied cut on the basis ofa programme to be aqreed between the Furpea omnssin and Bosma ar
Herzegovna
1, Bosna and Herzegovmn shalt also defne, m agreement wth the European Commusson, the deta:led arrangements for the
monitoring of the implementation ofappronmaton of teasiaton and lawenforcement actuons to be taken
See European Commission, 'Non-Paper Competition Policy in rhe Energy Community: Supporting Actions', pp. 4-6, also available


at: https://www .energy-community.org/dam/jcr.{8eb0245-3866-4a01-32c4-7a7a676479/PHLG062016_Supportun_actions.pdf
Easting aid and enlargement", Georg ROEBLING, Directorate-General Competition, unit A 4, al50 available at
https://ec.europa.eu/competition/publcations/cpn/2003_1_33.pdf


" A r t . 1)3 o f E C T : "Any obhgations under an agreement between the European Community andits Member States on the one hand,
and a Contracting Party on the otherhandshall not be affectedby this Treaty. Any commitment taken in the context ofnegotiations
for accession to the European Union shall not be affectedby thus Treaty."







(xi) fundamental right of access to judicial review (which exist under EU association
law and does not under the ECT).


3. The Stabilisation and Association Agreement entered into between Bosnia and
Herzegovina, on the one side, and the European Union and its Member States, on the
other' ("SAA"), has prevalence over the Treaty. Pursuant to the SAA, Union
institutions, primarily the Commission, have exclusive jurisdiction to analyse alleged
State aid cases during the EU Negotiation Process, under the auspices of Chapter 8
(link). Consequently, the institutions of the EnergyCommunity do not have any
jurisdiction in the subject matter, as the Treaty is inapplicable in State aid/
competition matters vis-à-vis Bosnia and Herzegovina.


4. Article 18 of the Treaty contains a provision pursuant to which EU acquis on
competition and State aid forms an integral part of the 'Treaty and is to be directly
applied by the institutions of the Energy Community:


"Any practices contrary to this Article shall be assessed on the basis of criteria
arising from the application of the rules of Articles [101, 102 and 107] of the
[TFEU] (attached in Annex ID)."


5. It follows, the Energy Community is generally competent to examine conformity of aid
measures granted by a Contracting Party, with the EU acquis on competition and State
aid. However, this jurisdiction is not absolute and is largely dependent on existence,
terms and conditions of the so-called 'mixed agreements'.


6. When it comes to the notion of 'mixed agreements', Article 103 of the Treaty stipulates:


"Any obligations under an agreement between the European Community
[European Union] and its Member States on the one hand, and a Contracting
Party on the other hand shall not be affected by this Treaty. Any commitment
taken in the context ofnegotiationsfor accession to the European Union shall not
be affected by this Treaty."


7. The above cited provision governs the mutual relationship between the SAA and the
Treaty, given that the SAA fulfills all conditions of a 'mixed agreement' from Article 103,
as it was concluded between the EU and its Member States, on the one part, and Bosnia
and Herzegovina, on the other, It follows, any and all obligations (and corresponding
rights) set forth in the SAA cannot in any manner be affected by the provisions of the
Treaty. Vice versa, by stipulating obligations, nothing prevents the SAA to affect and/or
even derogate the provisions of the Treaty - in case of conflict, the SAA has primacy.


8. Primacy of the SAA in State aid and competition matters has been part of continued
Commission policy when concluding many subsequent multilateral sectoral


i


Art. IO? SAA: "Cooperation shall focus on priority areas related to the Community acauis in the field of energy, including, as
appropriate, nuclear safety aspects. it shall be basedon the Treaty establishing the Energy Community and shall be developedwith a
view to the gradual integration of Bosnia and Herzegovina mnto Europe's energy markets."
"Official Gazette of Bosnia and Herzegovina - International Treaties",No 10/08
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agreements - State aid and competition rules in case of association agreements in force
were always under the exclusive jurisdiction of the Commission vis-à-vis an EU
potential candidate country.


9, For example, according to Article 14 of the ECAA Agreement', if rules on competition
and State aid are included in other agreements between two or more contracting
parties, such as association agreements [as this is the case with the SAA), these rules
shall exclusively apply between those parties.


10. The same provision is also stipulated under Article 17 of the Treaty Establishing the
Transport Community. "?


11. Under both the ECAA Agreement and the Treaty Establishing the Transport Community
(both having the same nature, purpose, legal force and effect as the Treaty, in their
respective sectors - all sectorial agreements), competition and State aid matters are,
therefore, exclusively governed by the SAA, both in terms of substance and jurisdiction.
It follows, under the two agreements, similar to the energy sector, the Commission is
solely competent to assess whether Bosnia and Herzegovina, in the fields of transport
and aviation, complies with its association agreement obligations in matters of
competition and State aid.


12. By analogy, the SAA has the legal power to alter and/or even derogate the provisions of
the Treaty in case of any conflict. Consequently, theonly question that remains is
whetherconflicting provisions exist or not between the SAA and the Treaty in the
present case.


13. In this context, it is relevant to take into consideration mutual rights and obligations
that arise from the SAA for its contracting part ies, primarily with respect to protection
of competition and State aid control.


14. On this note, the SAA imposes on Bosnia and Herzegovina a duty under international law
to directly apply the EU acquis on competition and State aid, and stipulates under its
Article 71(2):


"Any practices contrary to this Article shall be assessed on the basis of criteria arising
from the application of the competition rules applicable in the [Union], in particular
from Articles [101, 102, 106 and 107] of the [TFEU] and interpretative instruments
adopted by the [Union] institutions."


15. Further, not only that the European Union has powers to assess and monitor State aid
granted in Bosnia and Herzegovina, but it is empowered to, if determines that any aid
granted is not compatible with the EU acquis, (i) hold Bosnia and Herzegovina in breach
of the SAA, and/or (ii) stop further EU accession negotiations.


' Multilateral Agreement between the European Community and its Member States, the Republic of Albania, Bosnia and
Herzegovina, the Republic of Bulgaria, the Republic of Croatia, the farmer Yugoslav Republic ot Macedonia, the Republic of Iceland,
the Republic of Montenegro, the Kingdom of Norway, Romania, the Republic of Serbia and the United Nations interim
Administration Mission in Kosovo on the establishment af a European Common Aviation Area,
12 Act on Ratification of the Treaty Establishing the Transpor t Community ("Official Gazette of Bosnia and Herzegovna ­
International Treaties", No. 4/18)







16. It stems from the above mentioned that, under the SAA, Bosnia and Herzegovina is
directly responsible to the EU in terms of implementation of the EU acquis on
competition and State aid, while the EU has the corresponding right and power to
assess all State aid cases in Bosnia and Herzegovina, in terms of their conformity with the
acquis.


17. Accordingly, in terms of determining the existence of conflicting provisions
between the SAA and the Treaty it is evident that:


(i) both agreements contain exactly the same provisions on State aid based on the
TFEU (SAA, Art. 71 Vs. Treaty, Art. 18),


(ii) both agreements invoke the application of the same EU State aid regime, and


(iii) under both agreements compliance with said regime is an obligation of the
contracting parties,


(iv) whereas under the Treaty the Energy Community institutions have jurisdiction to
assess said compliance, while the SAA requires the Commission "to conduct
this analysis", as cited above.


18. Therefore, it is completely legally possible and imaginable that for the identical fact
pattern and under identical EU rules, and against an identical party, Bosnia and
Herzegovina, two separate and parallel investigations may be commenced, one before
the Secretariat, another in front of the Commission - (A) sui generis example of lis
pendens and riskofdivergence.


19. Moreover, it is also legally possible that one institution commences proceedings earlier
in time than the other, and even identifies a breach and imposes measures before the
other. However, nothing in the Treaty or the SAA impedes the Commission to
subsequently open an investigation of its own and make an independent decision
against the same party, Bosnia and Herzegovina, based on the same facts and law. What
is more, under the SAA "the Commission is required to conduct this analysis".
Consequently, and, in particular, since the Commission must do its own analysis, a
Ministerial Council decision, as suggested by the Secretariat in the its previous practice,
if adopted in the present case would (B) directly violate the ne bis in idem rule as
defined under EU law and the EU Charter of Fundamental Rights (Acquis Due Process).


20. Furthermore, it is legally possible and imaginable that a decision of the Ministerial
Council and that of the Commission substantially differ, although being based on the
exact same facts and law, and against the same party, in this case, Bosnia and
Herzegovina. This would constitute a {C) clear breach of the res judicata principle
(Acquis Due Process).


21. Moreover, an entire set of further problems would exist at the time of EU accession, in
the context of "new" and "existing aid", as defined under well-established caselaw of the
European Court of Justice.
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22. Finally, in addition to strictly legal arguments, the above would provide for
considerable policy issues in terms of enforcement and divergence, with an energy
sector-specific approach.


23. To resolve the aforementioned conflict, it would suffice to rely on the above said
principles of EU law. However, we attest that it is for this precise reason - to secure
full clarity and legal certainty in case of said conflict (points A-C above) - that
Article 103 was introduced ln the Treaty. It provides for legal supremacy of the
special relationship between the Union and its Member States on one side, and,
the EU potential candidate on the other, from the moment the SAA came into
force until accession when a candidate becomes represented in the Energy
Community by the Union itself, as prescribed under the Treaty.


24. By initiating proceedings in case ECS-10/18 against Bosnia and Herzegovina, the
Secretariat of the Energy Community breached the provision of Article 103 of the
Treaty, given that it adversely affected the obligation and power of the Commission (in
particular, DG NEAR and DG COMP) to independently and impartially analyze the
existence and compatibility of State aid in the present case. If further breached the
obligation and right of Bosnia and Herzegovina to have this matter analyzed by the
Commission, instead of the Energy Community institutions.


25. Additionally, on the basis of both international treaty law and the Constitution of
Bosnia and Herzegovina, the SAA, and thus, the jurisdiction of the European Union over
State aid cases vis-à-vis Bosnia and Herzegovina, enjoys clear legal supremacy over the
Treaty, on the following grounds: 1) the SAA, being an asymmetric bilateral agreement
(so-called "mixed agreement"), has supremacy over any multilateral agreement
(including the Treaty) which has the same subject matter; 2) in accordance with Article
30 of the Vienna Convention on Law of Treaties, the SAA that entered into force on June
1, 2015, as a lex posterior, enjoys legal supremacy over the Treaty that entered into
force nine years before, on July 1, 2006;


26. It is worth noting that while the Ministerial Council supported and adopted the October
16, 2015 amendments to the Rules of Procedure on dispute settlement under the
Treaty (facilitating cooperation between national authorities of Contracting Parties and
the Secretariat with the aim to facilitate convergence) it stopped short of providing any
(quasi-)decision-making and enforcement powers to the Secretariat in State aid
matters.


27. By contrast, in 2016, at the 42 meeting of the Energy Community Permanent High
Level Group ("PHLG"), Commission representatives unequivocally stressed the above
issue of divergence ìn competition enforcement across sectors, and provided clear
guidelines:


"The Commission described the comprehensive competition law framework
established by the EU and Contracting Parties through bilateral agreements. This
horizontal framework is applicable to most sectors of the economy including network
energy and consists of ambitious legal provisions, a governance mechanism and
supporting actions. The Commission discouraged the pursuit of an energy







sector-specific approach which would risk leading to divergences in
competition enforcement across sectors and duplication of efforts. Instead the
Commission proposes a focus on initiatives where the multilateral nature of the
Energy Community could add significant value, for instance knowledge sharing
initiatives aimed at supporting national competition authorities' enforcement in the
network energy sector."3 [emphasize added]


28. In this manner, the roles of the Commission to that of the Secretariat were juxtaposed
in a Commission paper provided at the same session of the PHLG, M In it, the
Commission underlined the importance of a comprehensive approach across sectors by
stating:


29. "It would be at odds with this comprehensive approach to develop a separate
energy specific approach. Ultimately it would risk duplicating efforts and at worse it
could lead to diverging positions with the existing procedures in the Contracting
Parties and EU competition policy enforcement/ state aid control ""° [emphasize
added]


30. Moreover, as mentioned in the cited paper, the role of the Energy Community, according to
the Commission, is to primarily facilitate knowledge-sharing and good practices between the
Contracting Parties, especially when taking into consideration the multilateral basis of the
organization:


31. "The multilateral nature of the Energy Community could therefore add value
regarding the strengthening of competition authorities and the application of EU
Guidelines by focusing on initiatives aimed at sharing know-how among the
Contracting Parties"16•


32. Finally, in the process ofTreaty amendments, upon consultation with the Commission,
the "Secretariat Proposed Treaty Changes",7 also describe the Secretariat's
relationship with national authorities as purely knowledge-sharing. The Secretariat
Proposed Treaty Changes, further, unequivocally reject any future 'Treaty amendments,
which would allow for any (i) (quasi-)decision-making powers for the Secretariat as
well as any (ii) duty for national authorities to take the Secretariat's opinion into
account:


"Instead, and after having taken into account the commentsbytheEuropean
Commission aswellas Contracting Parties, the Secretariat changed its original
proposal based on the procedures applied in the context of the Third Package to a
mere information dutyfor competent authorities about existing aid, new aid


'·conclusions of 42° Permanent High Level Group, June 22. 2016, para 7, available at: http:s//www.enery­
community.or/events/Z016/06/PHLG.html, enclosed as Appendix 4 to Aide-mémoire.
'Non+paper on Competition Policy in the Energy Community. Supporting Actions, 42'permanent High Level Group, lune 22, 2016.
available at: https.//www.energy-commuruty.org/events/2016/06/PHLG.html, enclosed as Appendix 5 to Aide-mémoire.
"Ibid, para 5.
·4bd.
'The Energy Community, "Proposal for Amendments of the Treaty" (Annex 22/14th MC/10-08-2016) {"Secretariat Proposed Treaty
Changes") p. 2, available at: https//www.energy-community org/events/2016/06/PHLG .htmt , enclosed as Appendix 1 to Aide­
mémoire
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notified to them as well as the subsequent decisions taken. This change does not
only excludeany(quasi-)decision-makingpowersfor the Secretariat but also
any duty for national authorities to take the Secretariat's opinion into account,
including the implicit stand-still obligation (as originally envisaged). Their
competences will thus not be affected by the proposed provision. The proposal also
does not create anyfrictions with the bilateral agreements many Contracting
Parties already concluded with the European Union (SAA and AA). In anyevent,
Article 103 ofthe Treaty clarifies that "any obligations under an agreement
between the European Community and itsMember States on the one hand, and
a Contracting Party on the other hand shall not be affected by this Treaty." The
Secretariat further recalls that publication of State aid decisions by national
authorities in national media does not increase effectiveness and transparency of the
rules in place, as the main problem is and remains the lack of any such decisions, at
least in the energy sectors."1 [emphasis added]


33. A maiore ad minus, it follows, that if the Secretariat will not be allowed the
aforementioned powers in future Treaty changes, the Secretariat does not have said
powers at the moment either.


34. To conclude, it ensues from all the aforementioned that, on the basis of both the Treaty
and the SAA, Commission official statements, as well as principles of international
treaty law, EU law, and law of Bosnia and Herzegovina, the Union institutions, primarily
the Commission, have exclusive jurisdiction to examine State aid cases vis-à-vis
Bosnia and Herzegovina as an EU potential candidate, and under the auspices of
accession negotiations and chapter 8 - competition policy.


35. Conversely, the Secretariat has no (quasi-)decision-making powers in competition and
State aid matters; it should not be in a position to impose a duty on national authorities
to take its opinion into account in individual cases, such as ECS-10/18, under threat of
Treaty breach, in contrast to the Secretariat's recent practice and ongoing
investigations.19 Pursuant to the Treaty and the SAA, in the case of Bosnia and
Herzegovina, the Secretariat and the Energy Community should stop short of general
knowledge-sharing initiatives.


36. Consequently, the State aid Council, hereby kindly requests the Ministerial Council's
and European Commission's official and reasoned opinion with regard to the
aforementioned issues and application of the Treaty and the SAA, pursuant to their
respective roles under said agreements. The State aid Council welcomes the immediate
enforceability and binding character of said guidance on interpretation of the Treaty.


tbid.
· T h e Energy Commumty S e c r e t a ri a t , competition and S t a t e aid c a s e s d a t a b a s e , a v a il a b l e a t : h t t p s / / ww w . e n e r y


community.or/legal/cases.html.







Please accept, Honourable Excellencies, the expression of m highest consideration.


Submitted to:
- Addressee
-a/a


ouncil of Bil


ListofAppendices:


1. The Energy Community, "Proposal for Amendments of the Treaty" (Annex 22/14th


MC/10-08-2016)


2. Conclusions of 42" Permanent High Level Group, June 22, 2016


3. Non-paper on Competition Policy in the Energy Community: Supporting Actions, 42°


Permanent High Level Group, June 22, 2016
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Annex 01/42" pHLG/07-06-2016


ENERGY COMMUNITY SECRETARIAT
PROPOSED TREATY CHANGES


FOR THE MINISTERIAL COUNCIL ON 14 OCTOBER 2016


I. Introduction


Following the submission of the report by the High Level Reflection Group chaired by Jerzy Buzek,
public consultation and further analytical work carried out by the Secretariat and the European
Commission, the Ministerial Council in October 2015 embarked on a process of reforming the
Energy Community. The main objective of this reform is to adapt the Energy Community to the
new challenges faced by European and international energy policy, and to ensure that the
Community can deliver successfully on its promise to reform the Parties' energy sectors in line with
European law. At the meeting in 2015, the Ministerial Council adopted procedural rules related to
its own procedures, the better involvement of the civil society, improved dispute settlement and the
introduction of Parliamentary Plenum meetings. At the same time, the Ministerial Council adopted
a General Policy Guideline whereby it committed to discussing further reform proposals during
2016 and 2017.


The experience made during 2015 clearly shows that reforming the Energy Community through
secondary legislation reached its limits and that a few key upgrades need to be introduced through
Treaty changes. The following list contains the Secretariat's proposals with some explanatory
notes. It needs to be emphasized that amending the Treaty is common in the Energy Community's
legal practice and has happened regularly over the last years. In its proposal, the Secretariat made
sure that the proposed changes remains within the confinements of Article 100 of the Treaty (i.e.
concerning only Titles I to IV) and thus do not trigger ratification by the Parties. Upon consultation
with the European Commission, the Secretariat also made sure that the Treaty changes do not
lead to the creation of new institutions but, where necessary, only to giving existing bodies a basis
in the Treaty.


II. Proposed amendments based on Article 100 EnC


1. Revision of Article 13


Wording


"The Parties recognize the importance of the Kyoto Protocol and the Paris
Agreement. The Energy Community shall implement them in line with the European
Union's policy."


Explanation


Following the Paris Agreement concluded at the COP21 in December 2015, international climate
policy for the period after 2020 has been defined. Unlike under the Kyoto Protocol, the Contracting
Parties participate on the same level as the European Union and its Member States. In the run-up
to the COP21 as well as in bilateral agreements with the European Union, the Contracting Parties
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committed to follow the Union's policy related to climate change, and submitted individual INDCs to
the UNFCCC Secretariat.


In the context of the Energy Community, however, there is at the moment a considerable gap
between the aquis related to climate change applicable in the European Union and the
commitments made by the Contracting Parties. This poses risks to homogeneity in the pan­
European energy sectors (production, supply, consumption), the greatest contributors to climate
change. The actual Article 13 of the Treaty never gained practical relevance. This is not in line with
the general European and global development of regarding energy and climate policy as being
inseparably linked.


While the Secretariat does not propose to incorporate new substantial pieces of acquis at this point
(with the exemption of the so-called MMR Regulation proposed by the European Commission), it
suggests to update the Treaty in line with the international and European developments. This is of
particular importance at a moment when the European Union starts to reflect about its post-2020
climate change acquis.


This proposal takes into account comments by the Contracting Parties and by the European
Commission by deleting the reference to EU legislation which may have seen as prejudging the
necessary decisions by the Ministerial Council under Article 25 of the Treaty.


2. New paragraph in Article 18


Wording


"(3) The competent authorities of the Contracting Parties shall inform the Secretariat
of all systems of aid existing in the Contracting Parties as well as of any notification
received of plans to grant new aid and any decisions taken."


Explanation


The High Level Reflection Group's report, the Analytical Paper as well as all other assessments
concur in the view that application of the acquis related to competition and State aid in the energy
sectors is non-functional in the Energy Community. It is equally clear that the energy markets in
the Contracting Parties are seriously distorted due to extensive subsidization schemes. The main
problem with State aid law enforcement in the Energy Community is the lack of a central authority
monitoring the granting of State aid as well as the lack of transparency associated with it.


The Secretariat's proposal to mitigate this situation is conservative in the sense that it does not
suggest to grant the Secretariat executive enforcement powers. Instead, and after having taken
into account the comments by the European Commission as well as Contracting Parties, the
Secretariat changed its original proposal based on the procedures applied in the context of the
Third Package to a mere information duty for competent authorities about existing aid, new aid
notified to them as well as the subsequent decisions taken. This change does not only exclude any
(quasi-)decision-making powers for the Secretariat but also any duty for national authorities to take
the Secretariat's opinion into account, including the implicit stand-still obligation (as originally
envisaged). Their competences will thus not be affected by the proposed provision. The proposal
also does not create any frictions with the bilateral agreements many Contracting Parties already
concluded with the European Union (SAA and AA). In any event, Article 103 of the Treaty clarifies
that "any obligations under an agreement between the European Community and its Member
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States on the one hand, and a Contracting Party on the other hand shall not be affected by this
Treaty." The Secretariat further recalls that publication of State aid decisions by national authorities
in national media does not increase effectiveness and transparency of the rules in place, as the
main problem is and remains the lack of any such decisions, at least in the energy sectors.


3. A new Article after current Article 41


Wording


"1. To the extent affecting Network Energy within the Energy Community, restrictions
on the free movement of capital shall be prohibited between the Parties.
2. The provisions of this Article and measures taken in pursuance thereof shall not
prejudice the applicability of provisions laid down by law, regulation or
administrative action providing for special treatment for foreign nationals on
grounds of public policy, public security or public health."


Explanation


This proposal comes back to the Secretariat's proposal during 2015 to complement the free
movement of goods in the Treaty by the other fundamental freedoms under the EU Treaty. The
High Level Reflection Group's Report and the Analytical Paper provide ample explanation of the
problems the lack of those freedoms create, as well as a justification for such a proposal. These
reasons are still valid. Fundamental freedoms support market participants from all Parties and thus
boost further pan-European market integration. The original proposals envisaging the introduction
of the free movement or capital, freedom of establishment as well as services (with an appropriate
safeguard clause to control the free movement of persons) have been supported by the
Contracting Parties. The Secretariat's updated proposal, however, anticipates and takes into
account concerns expressed inside the European Union.


4. A new Article after current Article 42"


Wording


"Article xx
The Energy Community shall aim at creating equal conditions in the relations
between authorities, market participants and infrastructure projects of Member
States of the European Union and of the Contracting Parties in accordance with
Article 7. For this purpose, the Ministerial Council may adopt a Decision based on
Article 42."


Explanation


1. The regime applicable to energy flows, infrastructure and cross-border cooperation on the
interface between EU Member States and Contracting Parties has long been an issue of concern
and may be considered the biggest obstacles to pan-European energy market integration. The
reason for the regulatory gap on these borders is that, on the one hand, adaptations made under
Title II of the Treaty (Article 24) only extends the acquis communautaire to Contracting Parties' part
of the interface and not the Member States' and that, on the other hand, the Treaty requires non-
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discriminatory treatment in terms of rights and obligations also on this interface. The alternative
option, extending acquis to the Energy Community under Titles Ill or IV of the Treaty, turned out to
be barred on account of the European Union's Decision 500/2006. Past attempts to tackle this
problem through an Interpretation under Article 94 of the Treaty also proved to be ineffective.


Finding a solution for this problem is of importance and urgency for both existing and future acquis
(such as network codes). The Secretariat considers the introduction of a general reciprocity clause
in the Treaty as most suitable for ensuring legal certainty and non-discrimination. In the alternative,
the Secretariat fully supports the so-called "switch-on clause" recently proposed by the European
Commission for the new Regulation on Security of Gas Supply which eventually could become a
general principle under the Treaty. Contracting Parties' reactions to the original proposal by the
Secretariat support this approach.


Given that the important discussion on reciprocity inside the European Union has just started and
may very well yield tangible results, the Secretariat at this point in time refrains from proposing
changes to the Treaty with legally binding effect. With existing Articles 7 and 42 of the Treaty as
well as the new clause suggested, the Ministerial Council has at its disposal all necessary legal
instruments to decide about how to ensure reciprocity best at its meeting in 2017.


2. The originally proposed changes related to expanding the competences of ACER to the
territories of the Contracting Parties have been withdrawn following comments by the European
Commission and Contracting Parties. These comments essentially point out (1) that amendments
to the Treaty in this area require changes to Regulation No. 713/2009 which is currently under
revision inside the European Union and (2) that addressing the regulatory gap is ancillary to the
greater challenge of addressing the lack of reciprocity. These proposals could be discussed again
in the context of the Decision to be adopted under Article 42 of the Treaty.


5. In Article 63, the word "Two" is deleted.


Explanation


The limitation to two Fora (gas and electricity) does not correspond to the reality any longer.


6. In Article 66, a new sentence is added:


Wording


"The Security of Supply and Infrastructure Development Forum shall meet in Kyiv."


Explanation


This change to the Treaty is proposed by Ukraine.


7. A new paragraph 4 in Article 76


Wording


"A Decision incorporating a Regulation adopted by the European Union shall be
binding in its entirety and directly applicable in all Contracting Parties it addresses."
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Explanation


The existing Treaty contains a major difference in terms of the effect of acquis communautaire
between the European Union on the one hand and the legal orders of the Contracting Parties on
the other, namely the lack of direct effect of Regulations in the latter. This deficiency creates major
problems in the implementation of acquis. As longs as Regulations did not yet play a central role in
European energy legislation and, where they existed, were of rather general and limited scope, the
lack of direct effect could still be tolerated. With Third Package, however, Regulations became a
major tool of European energy legislation, for instance in the area of security of supply and most
importantly, network codes. Given their dense and detailed content, any transposition by
Contracting Parties in their national legal order risks destroying their systematic consistency and
thus endangers the goals they pursue. Transposition also entails major delays.


The Secretariat believes that giving direct effect to Regulations also in the Energy Community is
the only way to make network codes equally effective for Contracting Parties and ensure
homogeneity in the pan-European market. It notes that the proposed Treaty change will not pose
problems for the legal order of Contracting Parties which generally follow a monist approach to
international law already.


In its revised proposal, the Secretariat took into account comments from Ukraine. At the same time
it notes that the binding nature of decisions taken by the Ministerial Council follows already from
existing Article 76 of the Treaty. It does not require consensus within the decision-making
institutions, as Articles 81 and 83 of the Treaty show. In fact, the proposed changes would only set
aside the requirement of transposition for (incorporated) EU Regulations, not the requirement to
implement them by the competent national authorities and market players. Changes to Articles 89
and 90 of the Treaty are thus not necessary.
The Secretariat would also like to clarify that despite the direct effect of the Decision incorporating
an EU Regulation, this decision can still determine its entry into force, thus setting an
implementation deadline in the same way this has been done until now. The same goes for
potential adaptations under Article 24 of the Treaty which remain possible and necessary.


8. A new paragraph 3 in Article 91


Wording


"The Ministerial Council shall set out the reasons for its decisions in writing."
Explanation
The reform of the dispute settlement procedure last year resulted in an amended Procedural Act
on Dispute Settlement Procedures, which among others, strengthened the role of the Advisory
Committee as the body counter-balancing, to some extent, the discretionary political decision­
making in the Ministerial Council with neutral legal expertise. Any more far-reaching reforms of the
decision-making at the Ministerial Council in enforcement cases had to be postponed on account
of a lack of basis in the Treaty. The amended Procedural Act in its Article 47 requires a review of
the system already in 2016.


Following discussions with the European Commission which pointed to the legal challenges inside
the EU of any changes to the institutional provisions of the Treaty by establishing the Advisory
Committee as a body or an institution of the Treaty, the Secretariat withdrew this proposal and
amended it based also on comments by the Contracting Parties.
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The present proposal does thus not affect the institutional dimension of the Treaty any more but is
limited to one additional element increasing the legitimacy, transparency and ultimately acceptance
of the Ministerial Council's decision-making in enforcement cases, the requirement to motivate any
decision taken.


9. A new Article before current Article 92


Wording


"1. Contracting Parties shall be required to take the necessary measures to comply
with the decision of the Ministerial Council.
2. If a Party, the Secretariat or the Regulatory Board considers that the Contracting
Party concerned has not taken the necessary measures to comply with the decision
of the Ministerial Council, it may bring the case before the Ministerial Council after
giving that Contracting Party the opportunity to submit its observations. It shall
specify the amount of the lump sum or penalty payment to be paid by the
Contracting Party concerned which it considers appropriate in the circumstances.
The calculation of the penalty payment shall take account of the seriousness of the
infringement, having regard to the importance of the rules breached and the impact
of the infringement on general and particular interests, its duration and the
Contracting Party's ability to pay, with a view to ensuring that the penalty itself has a
deterrent effect. The Permanent High Level Group shall adopt a Procedural Act
establishing the method as well as the macroeconomic data used for the calculation
of lump sums or penalty payments.
If the Ministerial Council finds that the Contracting Party concerned has not
complied with its decision it may impose a lump sum or penalty payment on it. The
Ministerial Council shall decide in accordance with Article 91(1).
3. When a Party, the Secretariat or the Regulatory Board brings a case before the
Ministerial Council on the grounds that the Contracting Party concerned has failed to
fulfil its obligation to notify transposition of Measures, it may, when it deems
appropriate, specify the amount of the lump sum or penalty payment to be paid by
the Contracting Party concerned which it considers appropriate in the
circumstances.
If the Ministerial Council finds that there is an infringement it may impose a lump
sum or penalty payment on the Contracting Party concerned not exceeding the
amount specified by a Party, the Secretariat or the Regulatory Board. The payment
obligation shall take effect on the date set by the Ministerial Council in its decision.
4. Any proceeds from lump sums or penalty payments shall be used to support
Projects of Energy Community Interest and Projects of Mutual Interest in accordance
with a Procedural Act to be adopted by the Ministerial Council.


Explanation


The High Level Reflection Group as well as the European Commission's analytical paper
concluded that the current political approach to sanctions does not satisfy the standards of an
Energy Community based on the rule of law. The sanction regime lies at the heart of the weakness
of the Energy Community's enforcement system. This conclusion has been confirmed by recent
experience: A Contracting Party which does not rectify a breach declared by the Ministerial Council
cannot be held accountable other through a highly politicized procedure of symbolic nature rather
than being effective and deterrent, and depending on unanimity. The lack of a routine similar to
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Article 260 TFEU negatively affects implementation by Contracting Parties, it paralyzes Ministerial
Council meetings by blending the legal with the political and it creates unequal enforcement
standards privileging Contracting Parties over EU Member States. For these reasons, the
Ministerial Council, in its General Policy Guidelines of 2015 as well as in the amended Procedural
Act on Dispute Settlement, requested proposals for an improved sanction regime.


The Secretariat considers that Article 260 TFEU should indeed be the yardstick for enforcement
measures also for Contracting Parties and proposes to incorporate this clause in the Treaty for any
"normal" non-compliances identified by the Ministerial Council. For all "qualified" (i,e, serious and
persistent) breaches by a Parties to the Treaty, Article 92 could be kept in its existing form. It is to
be expected that a functioning regime for "normal" cases will make resorting to Article 92 a rare
exemption rather than the default procedure it is now in the absence of any alternatives.


The calculation of penalties under Article 260 TFEU, the model for the Secretariat's proposal, is
based on transparent mathematical formulas consisting of objectively defined elements, it could be
easily transposed also to the Energy Community. As the sanction regime in the EU takes into
account the capacity to pay of the state concerned, the relative low GDP in Contracting Parties
would become a relevant factor in the formula. The revenues from penalties paid by individual
Contracting Parties could be used e.g. for decreasing all Parties' budget contributions accordingly.
It could also feed special funds for dedicated purposes, such as environmental, energy efficiency,
infrastructure investments etc.


The Secretariat took into account comments by Contracting Parties when amending its proposals
in three key aspects, namely (1) aligning the wording of this proposal with the wording of Article 90
of the Treaty and broadening the range of initiators beyond the Secretariat only, (2) ensure that the
methodology and macroeconomic data used for the calculation of penalties and lump sums are
established by the Permanent High Level Group and thus be binding on the Secretariat or any
other initiator, and (3) to earmark any revenue obtained under this new Article for the promotion of
infrastructure in the Energy Community.


Done in Sarajevo, on 14 October 2016


For the Ministerial Council


Presidency
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42nd PERMANENT HIGH LEVEL GROUP


Vienna
22 June 2016


1. The meeting was chaired by Branka Knezevié on behalf of Bosnia and Herzegovina and Hans van
Steen for the European Commission.


2. The Permanent High Level Group approved the agenda.


I. Energy Community for the Future


3. The Permanent High Level Group discussed the amended proposal for Treaty changes presented
by the Secretariat. This version takes into account the comments received by the Contracting
Parties. The European Commission presented the position of the European Union which foresees
that majority of proposals can be submitted for further deliberations except proposals for the
change of Articles 41, 42 and 91 (as a Treaty change). The position was presented also by the
representatives of Moldova, Bosnia and Herzegovina, Kosovo, Ukraine, Serbia and Albania. The
PHLG members in general didn't oppose further negotiations on the proposed amendments and
are invited to submit their position and comments in writing. PHLG members from the Contracting
Parties stressed overriding importance of the content of an amendment for a new article after Art
42 (reciprocity) for them. Contracting Parties expressed also their concerns with regard to draft
proposals for amendments to Art 76 and 92 noting that constitutional constraints and the need to
balance and better elaborate suggested dispute settlement procedure shall be respected.


4. The Secretariat is invited to prepare new proposal of the Treaty amendments based on the
positions expressed by the Parties to enable formal opening of the negotiating procedure and to
prepare information of the status of negotiations to be presented and possibly discussed during
the Ministerial Council in Sarajevo. ,


II. Implementation of internal market rules


5. The PHLG took note the presented concept for step-wise incorporation of harmonised gas
European market rules (gas Network Codes) into the Energy Community acquis ('concept')
followed by the implementation by the Contracting Parties stepwise as of 2018, preferably. The
PHLG invited the Commission to prepare gas Network Code proposals for adoption by the PHLG
upon discussion with the Contracting Parties' and neighbouring EU regulators and system
operators and in close cooperation with ACER and ENTSOG, as outlined in the concept
(envisaged adoption on the PHLG meeting in December 2016)


6. The PHLG discussed the issue to resolve the regulatory gap being a pre-condition for effective
implementation of Network Codes in the Contracting Parties and with the bordering EU Member
States. In this context the PHLG welcomed the approach outlined in the concept to, first, reach
voluntary reciprocity but pointed out the lack of legally binding reciprocity. Ukraine noted the need
to apply Network Codes on the interface between EU MS and EnC CPs based on the existing
EnC legal framework.
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7. The Permanent High Level Group welcomed the presentation by the Commission on competition
policy in the Energy Community. The Commission described the comprehensive competition law
framework established by the EU and Contracting Parties through bilateral agreements. This
horizontal framework is applicable to most sectors of the economy including network energy and
consists of ambitious legal provisions, a governance mechanism and supporting actions. The
Commission discouraged the pursuit of an energy sector-specific approach which would risk
leading to divergences in competition enforcement across sectors and duplication of efforts.
Instead the Commission proposes a focus on initiatives where the multilateral nature of the
Energy Community could add significant value, for instance knowledge sharing initiatives aimed at
supporting national competition authorities' enforcement in the network energy sector. The
Permanent High Level Group underlined the importance of enforcing competition law to achieve
an internal market of Network energy. To that end the PHLG acknowledged that national
competition authorities and state aid control authorities must be independent, have sufficient
resources and have at their disposal a complete set of effective investigative and decision-making
powers.


Ill. Environmental acquis


8. The PHLG took note of the presentation of the European Commission on the proposal to
incorporate Directive 2011/92/EU as amended by Directive 2014/52/EU on environmental impact
assessment in the Energy Community acquis and endorsed the proposal and recommended its
adoption by the Ministerial Council.


9. The PHLG took note of the presentation of the European Commission on the proposal to
incorporate Directive 2001/42/EC on the assessment of the effects of certain plans and
programmes on the environment and of the report of the Secretariat on the discussions carried
out at the Environmental Task Force. Based on this information, the PHLG endorsed the proposal
and recommended its adoption by the Ministerial Council.


10. The PHLG took note of the presentation of the European Commission on the proposal to
incorporate Directive 2004/35/EC on environmental liability with regard to the prevention and
remedying of environmental damage and of the report of the Secretariat on the discussions
carried out at the Environmental Task Force. Based on this information and the outcome of the
discussion, it was agreed that the deadline for transposition and implementation shall be extended
to 1 January 2021 (reporting 1 January 2026), to which the European Commission expressed its
consent. Ukraine suggested extension till 1 January 2024.Taking the above into account, the
PHLG endorsed the proposal and recommended its adoption by the Ministerial Council.


11. Based on the presentation of the European Commission and the report of the Secretariat, the
PHLG discussed the proposal related to the inclusion of the amendments to Directive 1999/32/EC
(renumbered) relating to a reduction in the sulphur content of certain liquid fuels the PHLG
endorsed the proposal and recommended its adoption by the Ministerial Council. Serbia will
reassess its position.


12. The PHLG welcomed the announcement of the European Commission to propose a
Recommendation to incorporate the Monitoring Mechanism Regulation into the Energy
Community acquis and invited the European Commission to present a proposal on that topic in
time for adoption on the Ministerial Council 2016.


2







Conclusions 42nd PERMANENT HIGH LEVEL
GROUP


Energy Community


13. The PHLG took note of the information of the Commission regarding the state of play on the
preparations of the Commission Proposal for a Decision to be adopted by the Ministerial Council
of the Energy Community at its meeting in Sarajevo on 14 October 2016. This proposal will list the
plants which may be exempted from compliance with the emission limit values set under Directive
2001/80/EC of the European Parliament and of the Council on the limitation of emissions of
certain pollutants into the air from large combustion plants. The Commission, in its proposal will
take into account the specific situation of large combustion plants situated in temporary occupied
areas in Eastern Ukraine granting them more time to request derogation from compliance with
emission limit values set under relevant EU law, part of the environmental acquis under the
Energy Community Treaty.


Ill . Oil Stocks


14. The Permanent High Level Group welcomed the Secretariat's presentation of the Roadmap on
Implementation of the Certain Deadlines of the Council Directive 2009/119/EC in the Energy
Community. Given that implementation of this Directive is a process that will require designing
and establishing the legislative basis, creating the necessary data reporting system and making a
system for maintaining ready, and releasing emergency oil stocks when necessary operational,
the Secretariat stressed that there is a substantial amount of work for a period of 6-7 years to be
done by the majority of the Contracting Parties, in order to achieve full implementation of this
Directive.


15. Having regard to the current situation on the transposition/implementation of the Oil Stocks
Directive by the Contracting Parties, PHLG endorsed the General Policy Guideline and agreed
with its submission to the Ministerial Council for adoption in October 2016. Ukraine expressed its
reservation and will reassess its position prior to the Ministerial Council.


IV. Preparation of the Ministerial Council


16. The Director presented the Annual Budget Report under Art. 75 of the Treaty for the financial year
2015 as well as Budget Committee's [BC'] Report on Audit 2015, both already discussed and
approved by the Budget Committee at its meeting on 20 May 2016. Both reports took into
consideration the overall audit results as presented in KPMG's Audit Report for the financial year
2015. As no comments were received, the reports were approved for further proceedings to the
Ministerial Council.


17. As regards, reporting requirement of the Budget Committee towards the PHLG (see item 111.3 of
the Internal Rules of Procedure of the BC) - in absence of the Chair of the Budget Committee ­
representative from the Commission informed about the work of the Budget Committee in the year
2015 and presented in short the Annual Activity Report (AAR). PHLG took note of this report.


18. Following the presentation of the financial reports, Chair informed about the decision proposal on
the Discharge of the Director from his administrative and management responsibility for the year
2015. PHLG endorsed the draft decision for further proceedings by the Ministerial Council in
October 2016.


19. Director informed about the background and status of discussion as regards the amendment
proposals of the Energy Community Recruitment Rules (version of November 2006), endorsed by
the Budget Committee at its meeting on 20 May 2016. PHLG endorsed the presented amendment
proposals including the one proposed by the European Commission ..
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20. Director informed about the organisational aspects of the Ministerial Council planned for 14
October 2016.


V. Miscellaneous


21. The PHLG took note on the position of Ukraine on the NORD Stream 2 project and its expectation
that the European Commission will respond on the compliant from Naftogaz in a reasonable time
and requested to discuss the issue of a legal compliant on the next meeting of the PHLG again.
European Commission confirmed that the complaint is being considered.


22. Slovakia expressed its concerns on compliance of new gas infrastructure projects with the EU
acquis.


23. The PHLG took note of the progress in the assessment of Projects of Energy Community Interest;
it also acknowledged that when some of the proposed projects are not mature (expected
commissioning date after 2020; lack of feasibility studies, lack of enough interest from cross
border partners, etc.) may not be considered for this round of PECls final list. The (draft) final list
will be proposed by the Electricity and Gas Groups, after the assessment is finalised.


24. The PHLG took note of the Explanatory notes on the Implementation of the EU Regulation
347/2013 - Part 1: The permitting process Manual of procedures for the permit granting process ...
The Commission proposed to share the experience concerning the implementation of the
Regulation by making available to the PHLG the manuals of procedures published by the EU
Member States.


25. Georgia informed about the current status of the accession process after successfully progressed
negotiations with the European Commission on the content of the Accession Protocol. PHLG
invited Georgia to distribute the approved text of the Accession Protocol before August to be
distributed as a material for the discussion and the decision of the Ministerial Council 2016.


26. The PHLG was reminded of the call for proposals for additional two new members of the Advisory
Committee to be selected and appointed by the Ministerial Council. Taking into account proposals
received by the end of June, the Secretariat will send out a list of eligible candidates including
their CVs to the Permanent High Level Group in early July.


Done in Vienna on 22 June 2016


For the Permanent High Level Group,


THE PRESIDENCY
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NON-PAPER
COMPETITION POLICY IN THE ENERGY COMMUNITY: SUPPORTING


ACTIONS


l. INTRODUCTION


On 16 October 2015 the Ministerial Council of the Energy Community agreed' to discuss
at the next meeting proposals to i) strengthen national competition authorities and
ii) examine the potential application of EU guidelines in the field of competition.


Article 18 of the Energy Community Treaty lays down the obligations of Contracting
Parties in the field of antitrust and state aid law. These obligations are limited to the
product 'Network energy".


The purpose of this non-paper is two-fold.


The first objective is to describe the main framework that Contracting Parties and the EU
have chosen to implement competition law: bilateral agreements in the form of
Association Agreements and Stabilisation & Association Agreements. This bilateral
framework, which covers most sectors of the economy including 'network energy', has
three pillars:


• Ambitious competition law provisions, often aimed at assimilating EU
competition rules;


• A governance mechanism to monitor and report on implementation;
• Supporting actions to strengthen competition authorities and to assist


implementing the legal provisions of the agreements.


It would be at odds with this comprehensive approach, chosen by Contracting Parties and
the EU, to develop a separate energy-specific approach. Ultimately it would risk
duplicating efforts and at worse it could lead to diverging positions with the existing
procedures in the Contracting Parties and EU competition policy enforcement/ state aid
control.


Therefore the second objective of this non-paper is to identify initiatives where the
sector-specific, multilateral nature of the Energy Community could add value to the
general framework by providing a platform for sharing energy-specific know-how.


2. BILATERAL AGREEMENTS: COMPETITION LAW PROVISIONS AND
SUPPORTINGPROGRAMMES


As part of the EU's Neighbourhood and Enlargement Policies, the EU has signed
Association Agreements and Stabilisation & Association Agreements with all
Contracting Parties of the Energy Community and Georgia'. These agreements -which
generally cover all sectors of the economy and not only 'network energy' as in the Energy
Community Treaty- oblige Parties to enforce competition law and in most cases to take


See point $14 of the Conclusions of the 13" meeting of the Ministerial Council of the Energy
Community


Article 2(2) defines 'network energy' as the electricity and gas sectors falling within the scope of the
EU directives regarding the internal electricity and gas markets


3 Candidate Contracting Party since 18 December 2007







over the EU competition acquis. Under that approach, the national competition
authorities of the Contracting Parties (and/or State aid control bodies, where different)
are in charge ofensuring enforcement ofcompetition policy and/ or state aid control.


Within the context ofthese policies, technical assistance programmes have been set up to
assist the countries concerned in implementing these provisions.


This section includes an overview ofthe existing commitments taken by the Contracting
Parties in the field ofcompetition as well as reference to technical assistance actions that
have been undertaken to implement these commitments".


2.1. European Neighbourhood Policy (Ukraine, Moldova, Georgia)


Ukraine


On 1 January 2016 the EU and Ukraine started applying the Deep and Comprehensive
Free Trade Area (DCFTA) which forms part of the Association Agreement signed in
June 2014. The DCFTA contains an ambitious goal of approximation to EU legislation
including competition law. The DCFTA will be implemented over several years,
allowing gradual legislative alignment and time for all affected stakeholders to adjust.


Under this Agreement Ukraine committed to address antitrust behaviour and to remedy
or remove distortions of competition caused by subsidies where these affect trade. The
Agreement also includes provisions to have in place authorities, appropriately equipped,
for the effective enforcement of competition law. It is expressly noted that Ukraine will
approximate its laws and enforcement practices, notably for the application of
competition law, to the EU acquis. This applies to all sectors of the economy. Ukraine
also committed to adopting a state aid control system similar to the one on place in the
EU, including the establishment of an independent authority. Ukraine will prohibit
certain types of particularly distortive subsidies. Both Parties committed to report
annually the total amount, types and sectoral distribution of subsidies, Parties will also
provide further information on subsidies or schemes on request. The rules on subsidies
apply to all areas liberalised in the DCFTA except agriculture and fisheries.


Several technical assistance programmes have been set up (both by the European
Commission and other entities) to assist Ukraine with implementing its commitments in
the field ofcompetition enforcement and state aid control.


In March 2016 for instance, the following twinning project was established:
"Strengthening institutional Capacities of the Antimonopoly Committee of Ukraine
(AMCU) to conduct market studies and effectively enforce competition law in
accordance with EU standards". This project, which runs until October 2018, is aimed at
(i) further approximating the national competition legislation with EU standards in
compliance with the EU-Ukraine Association Agreement and (ii) Strengthening the
institutional capacity of the AMCU to effectively enforce competition law and to carry
out market studies to promote competition in important sectors of the national economy.
The project has five objectives: (i) Approximation ofcompetition law and regulations to
EU standards; (ii) alignment of merger control regime with EU standards; (iii)


Disclaimer: At the time of writing this non-paper the Commission had not received the complete
overview of past and ongoing technical assistance actions per Contracting Party. Therefore the list of
actions is not exhaustive.
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improvement of competition law enforcement by AMCU; (iv) market studies in selected
sectors and strengthening of competition advocacy and (v) strengthening institutional
capacity of AMCU to implement reforms in competition policy.


Another project (which ran until March 2016) was the "European Commission's Group
Project on Supporting of Ukraine" (TAIEX instrument) which focused on capacity
building in the field of antitrust and state aid.


Under the 'Comprehensive Institution Building framework' (framework jointly developed
and implemented by the EU and partner countries under the Eastern Partnership
initiative), a multi-annual project has also been developed to specifically support the
establishment of an effective and efficient State aid system in accordance with the 'rule
of law'.


Moldova


On 27 June 2014 the EU and Moldova signed an Association Agreement and have
applied it provisionally since 1 September 2014. The Agreement introduces a preferential
trade regime - the Deep and Comprehensive Free Trade Area.


The Agreement includes a commitment to establish comprehensive competition laws
which effectively address antitrust behaviour and anti-competitive agreements. Moldova
also agreed to maintain an operationally independent authority with adequate human and
financial resources in order to effectively enforce these competition laws. Moldova will
also need to adopt a state aid control system similar to that in the EU, including an
independent authority. Both Parties will ensure transparency in the area of state aid,
reporting every two years to the other Party, following the methodology and the
presentation of the EU annual survey on state aid.


Georgia


On 27 June 2014 the EU and Georgia signed an Association Agreement and have applied
it provisionally since 1 September 2014.


The Agreement introduces a preferential trade regime - the Deep and Comprehensive
Free Trade Area- and includes a commitment to establish comprehensive competition
laws which effectively address antitrust behaviour and anti-competitive agreements. It
also requires maintaining an authority appropriately equipped for the effective
enforcement of these competition laws.


The competition chapter also includes an obligation of transparency with regard to the
provision of subsidies to goods (similar to what exists under the Agreement of Subsidies
and Countervailing measures of the World Trade Organisation). However, it also
includes a consultation mechanism which allows each Party to seek information with
regard to subsidies in the field of supply of services.


Governance structure for monitoring the implementation


In addition to the periodical high level policy dialogues, a so-called Association Council
is responsible of the implementation of all these Agreements and convenes meetings at
ministerial level. The Agreements also call for the issuing of progress reports to monitor
implementation.
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2.2. Enlargement countries (Albania, Bosnia Herzegovina, Kosovo, the
former Yugoslav Republic of Macedonia, Montenegro and Serbia)


The Stabilisation and Association Agreement (SAA) constitutes the framework of
relations between the European Union and the Western Balkan countries for
implementation of the Stabilisation and Association Process. The Agreements are
adapted to the specific situation of each partner country and, while establishing a free
trade area between the EU and the country concerned, they also identify common
political and economic objectives and encourage regional co-operation. In the context of
accession to the European Union, the agreement serves as the basis for implementation of
the accession process.


An applicant country for European Union membership may be granted candidate country
status by the European Council on the basis of a recommendation by the European
Commission. Montenegro and Serbia were granted candidate status in 2011 and 2012
respectively. Accession negotiations are ongoing with both countries. The former
Yugoslav Republic of Macedonia was granted candidate status in 2005 and Albania in
2014, but membership negotiations have not started.


Bosnia Herzegovina and Kosovo are potential candidate countries. The EU-Bosnia
Herzegovina SAA entered into force on 1 June 2015, and the EU-Kosovo SAA on
1 April 2016.


Before joining the EU, the acceding country must take up the entire competition acquis
(including on State aid).


The Parties monitor the implementation of the Agreement through the subcommittee
meetings and annual progress reports.


In order to implement the commitments, several technical assistance programmes have
been set up with the countries concerned specifically aimed at strengthening the
competition enforcement and setting up a state aid control mechanism.


With regard to the former Yugoslav Republic of Macedonia for instance there was a
twinning project with the Commission for Protection of Competition (or "CPC") in the
area of state aid which was implemented between 23 April 2012 and 30 April 2014. The
project had two main components. First, to strengthen the institutional and administrative
capacity of the CPC in line with EU acquis and European good practice in the field of
state aid control. Second, to improve state aid awareness and the role of the CPC with the
public at large. The Energy Regulatory Commission also took part in the project. Two
further twinning projects with the competition and state aid authorities were implemented
in the period 2003-2008 with twinning partners from Germany and Slovenia.


Another example was the twinning project that ran between September 2015 and April
2016 "to support the implementation of competition regulations in Bosnia-Herzegovina
and further strengthening of competition policy including component on state aid". The
beneficiary of this project was the Competition Council of Bosnia-Herzegovina and it
included four objectives: (i) strengthen the institutional structure regulating EU
competition; (ii) strengthen the cooperation between the Competition Council, regulators
(including the energy regulator) and other governmental institutions; (iii) increase
awareness on EU competition law and policy; and (iv) strengthen the state aid control
operational structure.
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Specific programmes were also set up to assist Montenegro in strengthening the capacity
of their National Agency for Competition Protection. One programme ran in 2013 and
another programme to facilitate the EU accession process by supporting alignment and
implementation of Montenegrin legislation with EU acquis in the fields of competition
and services ran partially in parallel between 17 February 2012 and 31 July 2016. The
latter programme aims at strengthening the capacity of the Agency for Protection of
Competition (APC) to protect competition.


CONCLUSIONS AND WAY FORWARD


The bilateral agreements signed by the contracting parties provide for a comprehensive
competition law framework. It covers not only the principles (e.g. antitrust and state aid)
but also the assimilation of EU procedural rules and EU interpretation sources
(e.g. Commission Guidelines, European Court for Justice). These bilateral agreements
also envisage a dedicated governance structure to monitor their implementation.
Furthermore this framework entitles contracting parties to benefit from dedicated support
programmes notably aimed at strengthening competition enforcement agencies and state
aid control authorities.


It would be at odds with this comprehensive approach to develop a separate energy
specific approach. Ultimately it would risk duplicating efforts and at worse it could lead
to diverging positions with the existing procedures in the Contracting Parties and EU
competition policy enforcement/ state aid control.


The general framework described above has however a bilateral nature between the EU
and a given Contracting Party. The multilateral nature of the Energy Community could
therefore add value regarding the strengthening of competition authorities and the
application of EU Guidelines by focusing on initiatives aimed at sharing know-how
among the Contracting Parties. This non-paper proposes three sets of initiatives:


1. Information submitted by the Contracting Parties


In the field of state aid, the relevant state aid control authorities in each Contracting Party
could submit on a regular basis to the Energy Community Secretariat the following
information:


• quantitative data on aid granted building on the information collected through the
reporting systems set up under the bilateral agreements


• if applicable, the legal acts authorising the state aid measures.


In the field of antitrust, national competition authorities could report to the Energy
Community Secretariat on significant antitrust cases in the field of 'network energy'.


2. Knowledge sharing events


National competition authorities and state aid control authorities could meet to present
significant cases concerning 'network energy'. In particular to discuss the procedural and
substantive challenges encountered, including those resulting from the application of EU
Guidelines. These knowledge sharing events would help building up energy-specific
expertise in national competition authorities and state aid control authorities. These
events may also help identifying best practices among the Contracting parties. The
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Commission would also be ready to contribute to the substantive discussions. The
Energy Community Secretariat could be responsible of organising these events.


3. Reporting by the Energy Community Secretariat


The Energy Community Secretariat could produce and publish regular reports using the
information compiled through the initiatives mentioned above. This report would also be
a valuable input to the implementation process devised under the bilateral agreements.


******
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