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Smart TV operating systems and voice assistants, for example. We’d welcome it if
the following key points were addressed in the ongoing reflection on the Digital
Markets Act.

* The key factor to establish whether an online platform qualifies as a
“gatekeeping” platform is whether a given platform controls access to a
particular user group or market. The notion should cover any platform that is an
unavoidable trading partner to reach a particular audience, group or market. It
should not be limited to a platform operator that holds a large market share. We
believe this assessment should be based on quantitative and qualitative criteria
(e.g. control over a specific user base or the extent to which users rely on a
platform to have access to specific content/services) that do not apply
cumulatively.

o We take note of the ongoing reflection on a list of prohibited practices. We
believe it is essential to act against unfair practices in the field of access to data,
self-preferencing, transparency requirements regarding ranking and
bundling practices. To be an effective instrument, EU policy-makers should
consider complementing the list of prohibited practices with an umbrella provision
prohibiting the abuse of economic dependency. Digital markets are moving at a
fast pace and we need to provide regulators with the right tools to act quickly and
efficiently when and as soon as new harmful practices occur. This approach is
aligned with national regimes in various Member states (e.g. France) which
prohibit the abuse of economic dependency and set out in in a non-exhaustive
manner practices that are unfair.

s We understand that the Commission currently considers including ‘prevent unfair
bundling and tying practices’ into a list of prohibited practices. While it is
important to prevent gatekeeper platforms from requiring a user to sign up/register
with an email service of the platform when using another of its products and from
automatically signing a user in to more than one of the gatekeeper’s products
without giving users the possibility to opt into such a system, it is equally
important that the proposed EU solution also allows for addressing other unfair
bunding practices. Our member organisations raised the particular instance
where certain platforms bundle subscription-based and free services. If
members do not agree to the distribution of their content through the subscription-
based channel, they are not allowed fo distribute their content for free. This is a
‘take-it-or-leave-it offer’, which requires members to either refrain from reaching
the young audiences that such platforms control or acquire the relevant rights in
order to be able to distribute their content through the subscription-based channel,
which raises questions for universal and publicly funded public service media
organisations. Though the Commission’s grey list includes an obligation
prohibiting bundling practices, it is currently not clear to us what is the purpose
and scope of the grey list — we would normally see this as an important part of the
blacklist.

I look forward to our conversation next Tuesday and remain at your disposal in case you
have any questions or remarks.
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