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EXECUTIVE SUMMARY 
G20 members have committed to limit systemic risk in the financial system after 
the financial crisis of 2007/08. In the EU, this is implemented through the European 
Market Infrastructure Regulation (EMIR)1, which came into force in 2012. EMIR 
specifies the obligations to central clearing, reporting, risk mitigation and bilateral 
margining for over-the-counter (OTC) derivative contracts. The clearing thresholds 
set in 2012 are currently under review by the European Securities and Market 
Authority (ESMA). 

EFET has commissioned Frontier Economics (supported by Luther Lawfirm) to 
produce a study on the review of the commodity clearing threshold (CCT) in order 
to substantiate its members’ position as utilities and energy traders which almost 
all are non-financial counterparties (NFCs) on a scientific basis. This study also 
captures insights and practical case studies from a multitude of bilateral interviews 
with EFET members and affiliates. 

The main findings of our study are: 

 The CCT should be increased to at least €12bn – Such an increase is 
required to facilitate the EU energy transition (Green Deal), compensate for 
historical energy price inflation and establish a level playing field with entities 
from other G20 jurisdictions. Such an increase would not jeopardise the stability 
of the financial system since commodity derivatives (such as energy products) 
are mainly traded by NFCs which do not pose a systemic risk. 

 A CCT increase should be followed up by further EMIR reforms – An increase 
of the CCT to €12bn alone would only mitigate current issues for NFCs but not 
be sufficient to facilitate the financing of the fast-growing private renewable 
investments needed to achieve the Energy transition. We provide a ‘toolbox’ of 
further remedies which would make EMIR fit for the purpose of a low-carbon 
economy.  

Increase of the CCT to at least €12bn to facilitate 
the financing of renewable energy investments 
for the Green Deal 
The CCT needs to be increased from €3bn (set in 2012) to at least €12bn for 
several reasons:  

A higher CCT is necessary to finance private renewable investments for 
the EU energy transition (Green Deal) 

 Material expansion of private renewable investments – The European 
Green Deal announced in 2020 has committed the EU to cutting GHG 
emissions by at least 55% until 2030, compared to 1990 levels. The European 

 
 

1  Regulation (EU) No 648/2012 of the European Parliament and of the Council of 4 July 2012 on OTC 
derivatives, central counterparties and trade repositories. 
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1 THIS REPORT REVIEWS THE EMIR 
CLEARING THRESHOLDS FOR OTC 
COMMODITY DERIVATIVES  
In this section we outline  

 the main purpose of EMIR (Section 1.1); 

 the clearing thresholds and margining rules under EMIR (Section 1.2); and  

 the scope of this report (Section 1.3). 

1.1 EMIR serves to limit systemic risks and prevent 
financial system collapses  
Existing EMIR regulations in relation to derivatives trading including commodity 
derivatives were developed in the aftermath of the financial crisis of 2007/08 to 
help limit the systemic risk in the financial system that may derive from OTC 
financial transactions.  

It is widely understood that credit derivatives contributed to the financial crisis of 
2007/08: Credit derivatives spread the risk of US subprime mortgages across the 
financial system, while some financial firms (like AIG, for instance) accumulated a 
particularly high exposure. When these derivatives incurred large losses, AIG and 
other financial firms were bailed out by the US government, because they were so 
strongly interconnected with banks that a breakdown could have led to a cascade 
of defaults that could have brought the entire financial system to the brink of 
collapse. Notably, this crisis was triggered by credit derivatives and not commodity 
derivatives, which are the subject of this report. 

In order to avoid such crises and bailouts in future, policy makers tried to improve 
the regulation of the derivative market in the aftermath of the crisis. At the 2009 
Pittsburgh Summit, G20 leaders agreed on the following reforms to the OTC 
derivative market:  

 obligation to central clearing and, where appropriate, reporting of all 
transactions to trade repositories, as well as  

 higher margin requirements for non-centrally cleared transactions.  

These G20 commitments have been implemented in the EU by means of the 
European Market Infrastructure Regulation (EMIR)10, which came into force in 
2012. The aim was to improve transparency and reduce the risks associated with 
the derivatives market. 

 
 

10  Regulation (EU) No 648/2012 of the European Parliament and of the Council of 4 July 2012 on OTC 
derivatives, central counterparties and trade repositories. 
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Table 3 NFC+ requirements 
Obligation Description 
Clearing 
obligation  

 All future derivatives in a class of derivatives declared 
eligible for clearing and concluded with either another 
NFC+ or a FC have to be cleared12 with a central counterparty 
(CCP) (Article 4 and Article 10(1)b, EMIR). Currently, the 
clearing obligation is restricted to certain interest rate swaps, 
forward rate agreements and credit default swaps, but this 
obligation may be extended to further derivative classes in 
future. 

 NFC+s are restricted to only conclude future derivatives 
transactions (which are subject to a clearing obligation) 
with FCs or other NFC+s on Regulated Markets13, organised 
trading facilities, multilateral trading facilities or third country 
trading venues (subject to EC decision on equivalence and 
reciprocity) (so-called Trading Obligation, Article 28, MiFIR). 

Risk-mitigation 
procedures 

 Counterparties have to exchange two types of collateral 
when facing FC/NFC+ counterparties, independently of the 
derivative class that reflects the volume and risk of the 
derivative contract:14  
□ “Variation margin”, which is calculated daily and which 

reflects the current market values and the corresponding 
risks of the derivative contract;  

□ “Initial margin”, which is additional collateral that should 
cover sudden adverse movements in the value of the risk 
exposure of the contract or the variation margin that might 
occur before the next update of the variation margin. 

 A mark-to-market valuation of all outstanding derivative 
contracts on a daily basis. This does not only apply to the 
derivatives transactions, but also to the exchanged collateral. 
Where market conditions prevent marking-to-market, reliable 
and prudent marking-to-model must be used. (Article 11(2), 
EMIR) 

 NFC+ are subject to the stricter requirements regarding timely 
deal confirmation and portfolio reconciliation, to the same 
extent as already applicable to FCs. 

Reporting  Daily reporting of market-to-market and collateral. 
Source:  Frontier Economics. 
Note: Being qualified as NFC+ has further consequences, for example: The deadline for the confirmation15 

of derivative trades between FCs and NFC+s is shortened from two to one days following the date of 
execution (see Article 12, Commission Delegated Regulation (EU) No 149/2013). NFC+s also have to 
perform portfolio reconciliations16 with their trading counterparties more frequently than NFC-s. If two 
NFC+s have 100 OTC contracts outstanding between them, they have to reconcile their portfolios 
once a week rather than once per year), see Article 13, Commission Delegated Regulation (EU) No 
149/2013. 

 
 

12  This clearing obligation does not apply if an NFC+ trades with an NFC-, see Article 4 (1) of EMIR.  
13   As defined in Art 4 (1) no.21 MiFID II. 
14  Commission Delegated Regulation (EU) 2016/2251 of 4 October 2016 by the Joint Committee of the 

European Supervisory Authorities (ESAs). The detailed requirements for the collateral have been set out in 
a Regulatory Technical Standard (RTS) by the European supervisory authorities (ESAs). 

15  Derivatives trades are typically executed between traders by telephone or electronic messages and later 
confirmed with a written document. 

16  Portfolio reconciliation means that the trading counterparties bilaterally verify the existence of all outstanding 
trades and compare their principal economic terms, including a valuation of the contract. 



 

frontier economics  13 
 

 REVIEW OF THE EMIR CLEARING THRESHOLD FOR COMMODITIES (CCT) 

According to a comparative study17 by Luther Lawfirm, EMIR applies the strictest 
interpretation of the G20 commitments to regulate derivative markets compared to 
other jurisdictions of relevant commodity markets (see Section 5 for further details):  

 EMIR has one of the lowest clearing thresholds for commodities worldwide; 

 EMIR does, unlike other systems, extend to NFCs and includes physically 
settled instruments into the threshold calculation; 

 EMIR includes even voluntarily centrally cleared OTC derivatives and 
physically settled third country (non-equivalent) venue traded derivatives into 
the threshold calculation18; 

 EMIR includes and aggregates all group transactions anywhere in the world 
into the applicable clearing threshold calculation; and 

 Derivatives count against the EMIR clearing threshold during their entire 
contract duration (in contrast to the US which considers a 12-month rolling 
period). 

Further, to exceed only one of the clearing thresholds across the asset classes 
implies that the NFC+ would become subject to collateralization requirements 
including the exchange of margins for all its OTC-derivatives in all asset classes.19 

1.3 EFET has commissioned Frontier to review the 
level of the commodity clearing threshold 
Regulation (EU) 2019/834 (EMIR Refit) amends EMIR and introduces a mandate 
for the European Securities and Market Authority (ESMA) to periodically review 
and – when necessary – to adapt the clearing thresholds. This shall ensure the 
appropriateness of the thresholds and take material market changes into 
account.20  

EFET has commissioned Frontier Economics (supported by Luther Lawfirm) to 
produce a study on the review of the commodity clearing threshold (CCT) in order 
to substantiate its members’ position on a scientific basis for the current review. 
This study focusses on: 

 A review of the clearing threshold for commodities (CCT);  

 providing a ‘toolbox’ of further changes to the EMIR framework that may be 
considered during the EMIR Review; 

 forward-looking developments until 2030 for determining the appropriate 
level of the CCT; 

 
 

17  Luther, “Commodity derivative clearing under EMIR. A cross jurisdictional analysis“, 2021. 
18  If not formally recognized as being equivalent to an EU Regulated Market, which is not the case, e.g., 

regarding ICE Futures Europe, London, UK. 
19  Art. 2 (2) and Art.24 CDR 2016/225. Unlike prior to the enactment of EMIR-refit, the clearing obligation itself 

does only apply to the asset class in which the threshold had been exceeded (for example the CCT) but not 
the entire OTC-portfolio, provided however, the NFC has not abstained from calculating at all. Those who 
fail to calculate at all still become subject to the clearing mandate for all OTC-asset classes. 

20  ESMA (2021): „Review of the clearing thresholds under EMIR“, Discussion Paper ESMA70-156-5010, 
para. 3. 
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 a perspective of the energy markets and the European energy transition (so 
called “European Green Deal”21); 

 insights and practical case studies from the day-to-day business of energy 
companies, complemented by published data and reports. 

In order to capture insights and practical case studies, we have conducted bilateral 
interviews with EFET members and affiliates (see Annex A for more information 
on the scope of the interviews): 

 23 interviews with 15 companies, covering a wide range of departments 
(renewables, energy management and trading, retail solutions, treasury, 
regulation); 

 wide geographic coverage including companies from Central, Southern, 
Western, Eastern and Northern Europe; and 

 varying EMIR status including 1 NFC+, 1 company with a financial 
counterparty in the group, and 13 NFC-s (with some having already analysed 
the implications from becoming NFC+). 

The report is structured as follows: 

 Section 2 revisits fundamental changes in commodity markets (in particular for 
energy products) since 2012 when the current CCT level was set; 

 Section 3 discusses how the European energy transition will further increase 
the need for energy derivatives to enable sustainable investments; 

 Section 4 discusses why the current CCT level appears to be very restrictive 
and would have a detrimental effect on the energy transition and energy 
markets; 

 Section 5 shows that EMIR is stricter than other regulatory regimes for 
derivatives trading from the same G20 commitment which hamstrings EU 
companies in international competition;  

 Section 6 concludes that a significantly higher CCT is more appropriate 
considering energy price inflation and insights from international benchmarking 
and cannot be expected to undermine the objective of EMIR to guarantee 
financial stability. This remedy can be implemented immediately as it relates 
only to a level 2 change of EMIR. 

 Section 7 provides an overview of possible complimentary reform options of 
EMIR. These measures require more lead time since some of them require a 
Level 1 change to EMIR. 

Further details are relegated to Annexes. 

 
 

21  https://ec.europa.eu/clima/eu-action/european-green-deal en  
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2 CCT NOT INCREASED SINCE 2012 
DESPITE FUNDAMENTAL CHANGES 
ESMA is currently reviewing whether the EMIR clearing thresholds set in 2012 
(which have not been changed since) are still appropriate today22. We therefore 
analyse the fundamental changes to the market environment from 2012 until today. 
Since this study focuses on the CCT, we analyse changes to the commodity 
markets, and energy products in particular. 

EMIR governs the trading of derivatives, i.e. contracts that derive their value from 
an underlying (for example a specific commodity). There are different types of 
derivatives, for example futures, forwards, options or swaps. Prices for the different 
derivatives are all driven by changes in the price of the underlying (for example the 
price for an electricity future will depend on the expected electricity (spot) price at 
the time of fulfilment). In this section, we present wholesale price development of 
the underlying commodities rather than price development for specific derivatives. 

We find that there have been significant changes to the markets. These 
significantly reduce the ability to trade OTC derivatives under the CCT of currently 
€3bn: 

 Fundamental changes to the demand-supply balance in commodity markets 
have led to increasing and more volatile commodity prices since 2012, in 
particular for energy products (Section 2.1). Key drivers for the price increase 
have long-term effects such that higher prices are expected to persist in the 
future. In particular, the EU has introduced a cap-and-trade regime for CO2 
emissions. It is the explicit intention of this regime to place a price on CO2 and 
by this to drive up prices for CO2-intensive energy supplies. Higher commodity 
prices imply that the CCT (which is fixed in € terms) is reached at lower trading 
quantities. 

 Since 2021, as a consequence of Brexit and until the EU changes its 
assessment, UK commodity exchanges are no longer recognised as 
equivalently regulated. This means that any transaction entered on UK 
exchanges and cleared, which would not have counted against the CCT until 
31st December 2020, is now considered as an over-the-counter trade and, 
therefore, counted against the CCT. Trading at UK exchanges, which are 
among the most liquid in the world, cannot be replaced by trading on EU trading 
venues for some products. This further limits the ability to trade OTC derivatives 
under the current CCT and creates competitive disadvantages (Section 2.2). 

 Demand for non-standard derivatives has increased and is expected to grow 
further. This is because the energy transition requires substantial renewable 
investments in the coming decade. Many renewable investments will be built 
without subsidy payments and are therefore fully exposed to market price risks 
(see Section 3.1).  

As a consequence of these fundamental changes, the unadjusted CCT of €3bn is 
consummated at much lower trading quantities than in 2012 (Section 2.3). In 
 
 

22  ESMA (2021): „Review of the clearing thresholds under EMIR“, Discussion Paper ESMA70-156-5010, para. 
3. 
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the following we focus on the impact of price inflation since the Brexit impact is 
more difficult to quantify and might require other remedies (such as the recognition 
of UK exchanges, see Section 7). 

In Section 6, we propose an increase of the CCT based on energy price inflation 
to compensate for some of the fundamental changes since 2012. 

2.1 Commodity prices have increased and have 
become more volatile 
Commodity prices are relevant to assess the appropriateness of the CCT since 
they directly affect the scope for OTC trading because they are a component of the 
CCT calculation (either as contract price or spot price): 

 Higher commodity prices reduce the tradable quantities (in volume units, e.g. 
MWhs of electricity) for a given level of CCT (which is fixed in € terms) and vice 
versa; 

 More volatile prices increase market price risks23 and, therefore, increase the 
need for derivatives trading to insure against these risks (i.e. hedging) and vice 
versa. 

In the following, we describe the commodity price developments since 2012 when 
the current level of the CCT was set and also provide an outlook regarding the 
expected price developments in the market. We focus on electricity, natural gas 
and European Union Allowances (EUA)24 for CO2 emissions which are key 
commodities driving the European energy transition.25 

Most commodity prices have risen since 2012 and today's prices for 
electricity, gas and EUA are many times the price level in 2012 

Figure 1 shows development of short-term (spot) wholesale prices for a selection 
of important commodities in the energy sector. This includes energy carriers (coal, 
oil, gas and electricity), base metals26 (aluminium and copper) and EUAs. 

 
 

23  Risk can for example be measured by the value at risk (VaR) of a commodity position which denotes the 
poss ble losses at a certain probability. The value at risk is higher, the more volatile prices are (which can be 
measured by the standard deviation) since a higher volatility means that the low prices (and therefore higher 
losses) are more l kely to occur. 

24  European Union Allowance (EUA) denotes the tradable unit under the European Union Emissions Trading 
Scheme (EU ETS), giving the EUA holder the right to emit one tonne of carbon dioxide (CO2), or the CO2-
equivalent amount of nitrous oxide (N2O) and perfluorocarbons (PFCs). 

25  Electricity is the backbone of the energy transition since renewable electricity can replace fossil fuels at 
relatively low (carbon abatement) costs. Electricity is also expected to play a major rule for decarbonising 
other sectors (e.g. the transport sector via e-mobility and the heating sector via heat pumps).  
Gas will remain an important fuel for power generation and also recognised as sustainable under the 
taxonomy regulation according to a recent proposal by the European Commission, see 
https://ec.europa.eu/info/publications/220202-sustainable-finance-taxonomy-complementary-climate-
delegated-act en.  
The European Union Emissions Trading System (EU ETS) requires electricity generators and large 
industrial companies to buy ETS certificates (emission allowances) to cover their CO2 emissions. Higher 
ETS prices mean that eco-friendly technologies that reduce CO2 emissions are more economical.  

26  Metals are for example required for the construction of renewables (wind farms) and power networks. In 
Section 4.1 we provide an example of risks from changes in the metal price which need to be hedged by 
renewable investors.  
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premature phase-out of the important Groningen gas field in the Netherlands 
because of security concerns related to earthquakes connected to gas 
production in the region. Production is also on a falling trend in Norway, the 
leading European supplier, while temporary production and transport outages 
in the North Sea, Russia and Australia have further reduced supplies. On the 
demand side, the post-Covid economic revival has whetted global appetites for 
gas, notably in China, which has imported record volumes of liquefied natural 
gas (LNG). As Europe functions as the swing or balancing market for LNG, the 
diversion of supplies to China and other Asian economies has left the continent 
– and the UK – with less LNG gas. At the end of 2021, the gas price was more 
than four times as high as in 2012 (457 %). 

 The electricity price is determined by variable generation costs of the marginal 
(price setting) power plant. In periods with high power demand and low 
availability of renewables, the price is often set by gas-fired power plants (so 
called “peaking power plants”). The combination of increasing generation 
costs28 for gas-fired power plants (partly driven by rising EUA prices) and a 
recovery of electricity demand to pre-pandemic levels29 has also led to a strong 
increase in electricity prices. Electricity prices peaked in December 2021, 
reaching a level more than five times as high as in 2012 (518 %). 

The fundamental developments above affect energy prices not only short 
term but are expected to have a longer-term impact. This can be seen in the 
futures prices for electricity, gas and emission allowances below (Figure 4). 

Higher prices have been accompanied by increased price volatility  

Derivatives are commonly used to hedge market risks. Market risk, i.e. the 
possibility that a commodity position loses in value, is driven by the volatility of 
commodity prices (the higher volatility, the higher the risk).  

Figure 2 and Figure 3 illustrate the increased volatility for electricity, carbon 
certificates (EUA) and gas as measured by the standard deviation (in absolute 
terms and as index with average 2012 prices equating to 100%). 

We observe that the price volatility of natural gas and electricity has increased 
significantly since 2012 while the volatility of EUA prices has remained relatively 
low. This can be explained by fundamental changes: 

 For gas, the volatility has increased by more than 950% since 2012. This is 
driven by a tight demand-supply balance such that the market price reacts more 
strongly to new information (for example on the availability of Russian gas or 
potential short-term temperature-driven increase in demand). In contrast to the 
temporary increase in volatility in 2018, which is mainly driven by isolated price 
spikes, the high volatility in 2021 is a more persistent shift in price patterns. 

 Electricity price volatility has more than doubled in 2021 compared to 2012. 
This volatility is driven by the more volatile gas price which is an input for 
electricity generation in gas-fired power plants. The increasing share of 

 
 

28  Variable generation costs for gas-fired power plants are mainly driven by the gas price and ETS price (a beit 
to a lesser extent than for coal plants which emit more CO2 per MWh that gas-fired power plants). 

29  For example in Germany, see https://www.bdew.de/service/daten-und-graf ken/monatlicher-
stromverbrauch-deutschland/  
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without exceeding the CCT (see Section 2.3 for further elaboration on this 
relationship). 

Under EMIR, only OTC derivatives can count towards the CCT while derivative 
trades executed on Regulated Markets31 are excluded since they do not increase 
credit risk. This logic, in principle, also holds for trades on third-country exchanges 
if they are officially recognised as equivalently regulated.32 Until 31st December 
2020, UK exchanges were EU Regulated Markets and trades there were not 
considered OTC derivatives and therefore did not count towards the CCT.  

Since January 2021, UK exchanges are no longer Regulated Markets and are not 
recognised as being equivalently regulated. Transactions by EU entities on UK 
exchanges are now treated as OTC derivatives (despite being actually centrally 
cleared) and therefore consume part of the clearing thresholds (unless exempt as 
hedges). The opposite is the case for UK entities trading on EU exchanges. On 9th 
November 2020, the UK Treasury announced that EEA trading venues are 
considered as “regulated markets” under Article 2A of UK EMIR.33 

EU NFCs depend on access to exchanges such as the ICE Futures Europe (IFEU) 
and the London Metal Exchange (LME) as there are no sufficiently liquid alternative 
marketplaces for commodities such as fuels, coal and base metals in the EU. 
Alternative markets for these products are also unlikely to evolve since most 
commodities are traded globally and volumes traded by EU NFCs are too small to 
shift liquidity to EU (or other recognised) venues.  

2.3 The CCT is consummated at much lower trading 
volumes than in 2012 due to higher commodity 
prices 
Commodity prices have a direct impact on the contribution of derivative trades 
towards the CCT: 

 The contribution of an OTC derivative against the CCT is measured as the 
gross notional value (GNV). The GNV reflects the value of the underlying (for 
example the price of electricity in a forward contract) of a derivatives trade. In 
the text box below, we provide examples of how the contribution from derivative 
trades to the CCT is calculated. 

 The GNV scales with the price of the underlying commodity, e.g. if the 
commodity price doubles, the GNV doubles as well for the same trading 
quantity (denoted in energy/volumetric units, e.g. MWh or tonnes).  

 Since the CCT is fixed in Euros, rising commodity prices allow to trade lower 
quantities and vice versa. 

 
 

31   As defined in Art 4 (1) no.21 MiFID II. 
32  See EMIR, Article 2 (7). 
33  https://www.fca.org.uk/news/statements/response-treasury-equivalence#article2a.  
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Figure 5. Tradable quantities under the current CCT in 2012, 2021 and in 
future years (based on current future prices) 

  

 

 

Source: Frontier Economics based on data provided by Energate. 
Note: Figure 5 compares the quantities that are tradable under the current CCT with commodity prices being 

at the yearly average seen in 2012 and 2021 or at future price levels as indicated by the monthly 
averages of the price futures traded in March 2022, respectively. The future price for the year 2022 is 
calculated as the unweighted average of the futures for quarter 3 and quarter 4 in 2022.  

Figure 5 shows that the higher prices have significantly limited NFCs’ ability to 
trade electricity, gas and EUA derivatives OTC and remain below the threshold: 

 In 2012, the CCT of €3bn allowed trading approx. 70 TWh of electricity in OTC 
derivatives, while by 2022 this shrank to around 11 TWh (c. one sixth of the 
initial quantity). As we will show in Section 4.1, the quantity of trading possible 
under the CCT today is barely enough for NFC- to provide a long-term price 
hedge for a single large-scare offshore wind park.  

 In relation to EUAs, the difference between tradable quantities under the CCT 
has decreased even further than for electricity: in 2012 prices, the CCT would 
have allowed the trade of 452 million tonnes (Mt), while in 2022 prices this is 
reduced around 40 Mt (less than one tenth of the initial quantity). For 
comparison, a large coal-fired power plant can emit around 10 Mt per year, i.e. 
the current CCT would only allow to trade the annual emissions for four such 
power plants. 

 In relation to natural gas, tradeable quantities have fallen from 120 TWh in 
2012-prices to 24 TWh in 2022-price (one fifth of the initial quantity). This 
corresponds to around 2% of German gas demand, the largest EU gas market. 

Price inflation is a normal phenomenon for most goods and services and leads to 
growing credit exposures in nominal terms. However, it does not automatically 
imply higher systemic risks. Otherwise, all large companies today would need to 
be considered overwhelmingly large in 1960-prices for example.38 

 
 

38  In the United States consumer prices have increased by 815 % between 1960 and 2021. Accordingly, the 
nominal value of a firm has increased more than ninefold in the same time period. See U.S. Bureau of Labor 
Statistics (2022): Consumer Price Index (CPI) Databases, Average Price Data. Retrieved on 24 February 
2022 from https://www.bls.gov/cpi/data.htm  
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3 THE ENERGY TRANSITION WILL 
FURTHER INCREASE THE NEED FOR 
ENERGY DERIVATIVES 
The European energy system faces a decade of massive transformation. The 
European Green Deal39 commits the EU to climate neutrality by 2050 and a 
reduction of greenhouse gas emissions by at least 55% by 2030, compared to 
1990 levels. Achieving these goals requires a broad transformation of the entire 
energy sector within a relatively short time period. Increasing renewable electricity 
generation will be at the core of this initiative.40 

Investments into renewable generation 
assets are exposed to several sources of 
uncertainty, in particular uncertainty over 
long-term electricity prices and volumes 
(intermittent production from renewables).41 
Derivative trading is an essential instrument 
for the energy sector to reduce (i.e. hedge) 
these risks and to ensure that they do not 
become a stumbling block on the path 
towards a carbon free energy system. 
Hedging instruments become increasingly 
important as new renewable investments 
increasingly lose protection against market risks that were previously provided 
through government subsidy schemes which had historically been designed to 
guarantee generators stable long-term revenues.  

‘Renewable financial PPAs’, financially settled long-term power purchase 
agreements for renewable electricity, are widely considered a key instrument to 
facilitate new renewable investments: they can provide long-term stable income 
necessary for financing renewable projects. Renewable financial PPAs are 
considered derivatives under EMIR and can count towards the CCT.42 This is a 
particular issue for NFCs who provide such PPAs as hedging solutions to third 
parties and whose own risk exposure would often not be reduced through this 
transaction. NFCs are best-placed to act as hedge providers in this space since 
they have the necessary energy market know-how to provide tailor-made PPAs 
and thereby facilitate new investments into green energy.  

The remainder of this section is structured as follows: 

 
 

39  https://ec.europa.eu/clima/eu-action/european-green-deal en  
40  Following the Russian invasion of Ukraine the European Commission has developed plans to further 

increase the speed of the green transformation. Again, faster deployment of renewable electricity sources is 
a key measure of its REPowerEU plan to reduce Europe’s dependence on Russian gas (https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2022%3A108%3AFIN).  

41  Renewable investments are also exposed to volume risk, ranging from project details, technical outages to 
weather conditions which determine power output for wind and solar PV plants. 

42  Renewable financial PPAs would only be exempt from the CCT if they are considered risk-reducing for the 
seller/buyer of the PPA. 

-55% GHG 
emissions by 2030 
EU commitment to reduce 
GHG emissions by at least 
55% compared to 1990 
levels by 2030 
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3.2 More OTC derivatives (such as renewable 
financial PPAs) are needed to finance renewable 
investments  
In this subsection we describe the importance of OTC derivatives for financing 
future (private) investments in renewables. We focus on financial renewable PPAs 
which do not require a physical presence and supplier license for the local market 
of the buyer and which are common in liquid PPA markets such as Spain, the 
Nordics and the US (see Annex C for further details on the role of renewables 
financial PPAs).  

OTC derivatives enable financing of renewable energy projects 

Renewable plants are long-term investments with a lifetime of more than 20 years. 
Uncertainty about the profitability of a project (from price, volume and availability 
risk) can be a major impediment to the ability to finance such large-scale renewable 
investments. The market risk (that is the uncertainty about the profitability) implied 
by renewable investments is not dissimilar to large-scale conventional power 
plants. However, there are some important differences which make OTC 
derivatives even more relevant to finance renewable energy project. 

Renewable investors tend to require hedging solutions  
A significant share of renewable investments is brought about by different types of 
investors49 who all require hedging solutions:  

 relatively thinly capitalised developers who need long-term hedging solutions 
to secure external financing; 

 well capitalised infrastructure funds who – as conservative investors have a low 
willingness to take on market risk from the renewable investment and therefore 
seek hedging solutions; and 

 renewable energy producers (such as EFET members) who require to secure 
their investment and the financing thereof by e.g. banks by a hedge.  

As government support phases out, the availability of hedging solutions 
becomes increasingly important to finance new renewable investments 
Due to the phase-out of governmental support schemes, renewable investments 
are increasingly exposed to market price risks, which require market based 
hedging solutions. Historically, renewables in Europe typically received financial 
support via regulated feed-in tariffs that fully insured them against market price 
risks for the duration of the support period, which usually covered the first 
15- 20 years of operation. This guaranteed investors a long-term stable revenue 
stream and provided access to external finance. Hedging instruments to cover 
commodity risk were therefore usually not required for renewables. 

 
 

49  By comparison, established energy utilities, who were the main investors into conventional power plants in 
the last decades, tend to invest in power generation with a view to monetise the investment through retail 
sales to consumers or wholesale market trades. As a result, utility investors are able to offload significant 
amounts of market risk and shoulder the remainder. 
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3.3 Renewable financial PPAs can count towards the 
CCT  
In this subsection we show how the CCT restricts the use of renewable financial 
PPAs: 

 Renewable financial PPAs represent OTC derivatives and therefore count 
towards the CCT unless exempted as “hedging transactions”58 under EMIR; 
and 

 There are important use cases for these PPAs that are not exempt as hedging 
transactions under EMIR – albeit serving a risk-reducing purpose in the 
market. 

Renewable financial PPAs since they are settled in cash are considered financial 
instruments and OTC derivatives which are therefore subject to EMIR.59 Financial 
PPAs can only be exempt from the CCT if they are considered as a hedge, i.e. 
“objectively measurable as reducing risks directly relating to the commercial 
activity or treasury financing activity of the non-financial counterparty or of that 
group […]”.60 

Below we present two realistic scenarios where renewable financial PPAs would 
not be considered a hedge for the NFC under the current definition (see Section 7 
for a possible widening of the hedging definition) and therefore count towards the 
CCT: 

Scenario A: An offtaker offers renewable financial PPAs as a hedge to a 
renewable investor, however the renewable financial PPAs do not directly 
reduce the offtaker’s portfolio risk  

For example, a renewable investor seeks a renewable financial PPA (fix-for-
floating swap) from an energy company (NFC) as a hedge against market price 
risks. The hedge is necessary to secure financing for the investment. Such a PPA 
would not count towards the investor’s CCT as it is risk-reducing for a generation 
asset. However, it would count towards the NFC’s CCT unless that entity has a 
corresponding physical position, for instance coming from its role as utility that 
needs to source power to serve end consumers. 
We argue that such a transaction would transfer the overall market risk in the same 
way as a physical PPA. Moreover, the transfer of risk increases the attractiveness 
of the asset and increases the likelihood that the project materialises.  

Scenario B: A seller uses financial PPAs to reduce exposure as part of risk 
management activity  

NFCs (such as energy market participants) enter into long and short positions on 
energy markets as part of their trading and risk management activities. An NFC 
 
 

58  Hedging transactions being defined as “objectively measurable as reducing risks directly relating to the 
commercial activity or treasury financing activity of the NFC or of that group”, see Article 10(1) in 
Commission Delegated Regulation (EU) No 149/2013. 

59  MiFiD II, Annex I, Section C (5). 
60  Article 10(1) in Commission Delegated Regulation (EU) No 149/2013. 
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with a short derivative position (for example from providing a hedge as in scenario 
A) would seek to reduce its exposure with follow-on trades. Financial instruments, 
such as financial PPAs, can be a means of managing such risks. However, they 
would not be deemed as hedging tools under EMIR (as hedging services/derivative 
trading are not considered a commercial activity eligible for hedging) and such 
trades would contribute to the CCT.  

Energy regulators, such as the European Union Agency for the Cooperation of 
Energy Regulators (ACER) and Ofgem in the UK, measure the liquidity of energy 
wholesale markets (among other measures) by the “churn”61, i.e. how often a MWh 
of energy is traded on average before consumed by end customers. Wholesale 
markets are considered more liquid, the more often a MWh is traded (i.e. the higher 
the churn rate).  

In energy wholesale markets, high churn rates (above 1) are caused, among other 
things, by the dynamic re-optimization of long-term hedges for generation assets 
(such as renewables): 

 Assets are initially hedged with the available long-term products (e.g. annual 
products). As an asset approaches the time of delivery, the initial hedge is 
unwound and replaced by a new optimal hedge. Such a re-hedging process, 
which can occur several times, leads to a churn rate greater than 1 as the initial 
hedge products with longer tenor are cascaded into shorter tenor products, e.g. 
a 1-year contract is cascaded into quarterly products, then into monthly and so 
on. 

 Changes in technical conditions of a generation asset (such as the availability 
of renewables which depend on solar radiation or wind speeds, or revision 
times) and in market conditions (such as market price curves) can also lead to 
a re-evaluation and adjustment of the initial hedge, and in turn, to a churn rate 
above 1.  

As an illustration, the ACER Market Monitoring Report shows that a single MWh 
generated tends is traded several times in major liquid European power markets. 
The churn rate, i.e. the number of times that a MWh would be traded, is 
approximately 8.5 in the German market62, 3.0 in France, or 2.5 in the Nordics.63 
Any limitations to such trades decrease the liquidity of the market and tend to limit 
the efficiency of the market (see Section 4.1 for a further discussion of the 
importance of liquid trading markets).  

 
 

61  See ACER, “Market Monitoring Report 2020”, para 222 and https://www.ofgem.gov.uk/energy-policy-and-
regulation/policy-and-regulatory-programmes/electricity-wholesale-market-liquidity.  

62  The very liquid German market also serves as a “proxy hedge” for other European countries, if their prices 
are sufficiently well correlated with German prices. This is another reason for the particularly high churn rate 
in Germany. 

63  See ACER, “Market Monitoring Report 2020”, Figure 35. 
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 Transforming cash liquidity risks: Exchanges require cash margins (or other 
eligible assets) as collateral for futures and options trades. The collateral 
requirements change on a daily basis, reflecting changes in the market 
environment. The risk of needing to post larger sums of cash in a very short 
time period to meet collateral requirements poses cash liquidity risk. This is 
particularly important for small private producers who tend to be liquidity 
constrained. Section 4.3 provides further detail on cash liquidity risk. 

 Lot-size transformation: NFCs can balance differences in lot size between 
producers and consumers in two ways: (i) contracting large plants and 
supplying multiple smaller consumers, and (ii) contracting multiple smaller 
plants and supplying large individual consumers (industrials/utilities) or large 
retail portfolios. 

 Profile transformation: Producers may have a preference to sell power “as 
produced”, while consumers prefer “as consumed”. NFCs can balance 
differences between the two by creating a diversified renewable portfolio and 
trading any remaining differences short term (down to imbalance settlements 
in real time).  

NFCs are in a prime position to act as hedging providers. Utilities treat derivative 
contract positions in a similar way to physical renewable generation. They 
monetise these long-term positions over time through successive power sales to 
consumers. Energy traders without a corresponding retail portfolio manage price 
risk by finding an adequate hedge or warehouse (i.e. internalise) the commodity 
risk taken on through PPAs. This is why longer-term renewable PPAs in Europe 
often involve utilities and energy traders as NFC counterparties. 

According to the ESMA Annual Statistical Report 2021, NFCs are the largest group 
in terms of notional amounts in commodity derivatives trading with (39% share of 
the market in Q4 2020)64.Their share has increased by +7 ppts from Q4 2019. The 
NFC share is (based on information from interviews we conducted as part of this 
investigation) reportedly even higher for electricity derivatives, such as renewable 
PPAs. 

Most financial companies, such as banks and hedge funds, have retracted from 
the market for commodity derivatives in recent years.65 There are three reasons 
underlying this change. 

 Banks have higher cost of capital than NFCs due to the capital requirements 
under the Basel III accord; 

 Many commodity markets, including the power market, require specific 
knowledge to assess and manage commodity (physically and financially 
settled) derivatives. For example, banks often lack the know-how and 
resources to organise scheduling and balancing for physical PPAs; 

 NFCs are better placed to handle the intermittency of renewable power. They 
often have a generation portfolio they can use to balance the required power 
profiles; 

 
 

64  ESMA, “ESMA Annual Statistical Report 2021”, p. 17, figure ASRD.19, column “CO”. 
65  See for instance Bloomberg | Quint, “Why Banks Are Exiting Trade And Commodity Finance”, dated 26th 

August 2020.  
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4 THE CURRENT CCT IS TOO LOW AND 
IMPEDES THE ENERGY TRANSITION 
In Section 3, we have illustrated the increasing need for OTC derivatives such as 
renewable financial PPAs to finance the substantial investments in renewables 
required for the European energy transition. As a consequence, NFC-s are getting 
increasingly close to breaching the CCT. NFC-s are left with one of two options: 

 Remain NFC- and avoid breaching the threshold by making conscious 
commercial choices (including limiting their business and losing business 
opportunities); or 

 Gain NFC+ status and implement margining requirements, as well as risk 
management and regulatory reporting obligations.  

In this section we show that both options imply inefficiencies for the NFC, their 
trading partners and the wider market (see overview in Figure 13). By choosing to 
remain NFC- a firm may need to restrict the provision of hedges to third parties as 
such activity contributes to the CCT in full (unless the hedges are at the same time 
also risk-reducing for the NFC-). As a consequence, NFC-s offering hedging 
solutions are restricted in their optimisation between market risk, credit risk (in the 
absence of margining) and cash liquidity risk (as result of margining requirements). 

On the other hand, gaining NFC+ status has significant disadvantages for the 
respective companies: 

 It implies significant administrative, human and financial efforts (e.g. capital 
expenses for margining) to upgrade to and maintain the NFC+ status.  

 Additional factors, such as the increased cash liquidity risk from margining or 
potentially lower credit ratings (as posted margins do not enter the balance 
sheet as assets) represent further costs to a firm when becoming NFC+. 

Both routes lead to general market inefficiencies. These include  

 the increased costs of trading for all market participants,  
 a decrease in cash liquidity, and  
 fewer investments from utilities into renewables as margining requirements 

bind resources elsewhere. 





 

frontier economics  38 
 

 REVIEW OF THE EMIR CLEARING THRESHOLD FOR COMMODITIES (CCT) 

further illustrated by two real world examples from interviews with EFET 
members. 

Preventing such hedge deals is detrimental to the market since they would – if 
permitted – enable project financing, increase renewable energy production and 
foster market efficiency. 

A single large renewable financial PPA deal can consume the entire CCT 

Derivative trades by NFC-s which are only a hedge for their counterparty (e.g. to a 
renewable investor) contribute to the CCT of the NFC- (see Section 3.3). High and 
volatile energy prices and less protection from support schemes to renewable 
investors (who therefore seek hedges on the market) lead to a situation where 
NFC-s can easily breach the relatively low CCT.  
A simple way to illustrate that is the CCT contribution of a price risk hedge for an 
offshore wind farm with varying capacity sizes (see Figure 14 below). We consider 
a renewable financial PPA ("fixed for floating"-type) that reduces the price risk of 
the renewable investor but is not a hedge for the NFC-. As such, the full PPA 
contract value is counted against the NFC-’s CCT. We make the following 
illustrative assumptions: 
 fixed PPA price of 70 €/MWh;66 
 tenor length of 12 years; 
 4,000 full load hours p.a.;67 and 
 varying offshore capacity (from a small slice to an entire wind farm) between 

100 MW and 1,000 MW68. 

Figure 14 shows how the CCT contribution increases linearly with contracted 
capacity. Already a small off-shore slice of 100 MW consumes approx. 10% of an 
NFC-‘s total CCT. Not even a single large-scale off-shore wind park with a 
contracted capacity of more than 900 MW69 could be accommodated by a single 
NFC- under the current CCT. To put this into perspective: to achieve the goals of 
the 2030 Climate Target Plan, an additional capacity of 57,000 MW would need to 
be commissioned until 2030 (see Figure 8 in Section 3.1), which would correspond 
to around 63 off-shore wind parks with a capacity of 900 MW.  

 
 

66  The floating price also specified in the PPA does not impact the GNV contribution. 
67  1 MW of capacity generates an expected 4,000 MWh per year. This is a typical value for a good offshore 

site. 
68  Referring to projects such as (i) the Hornsea ONE with a capacity of 1200 MW (see https://www.power-

technology.com/projects/hornsea-project-one-north-sea/), (ii) Thor with a capacity between 800 MW – 1000 
MW (https://ens.dk/en/our-responsibilities/wind-power/ongoing-offshore-wind-tenders/thor-offshore-wind-
farm), or East Anglia One/Two/Three with a capacity between 800 MW – 1400 MW 
(https://www.iberdrola.com/about-us/lines-business/flagship-projects/east-anglia-hub-offshore-wind-
complex).  

69  Gross notional value of trade equals capacity x 4,000 full load hours p.a. x 12 years x 70 €/MWh. The 3bn 
threshold is reached with a capacity of approximately 900 MW. 
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of hedges offered and provided. Therefore the market liquidity for hedging products 
decreases.  

By contrast, a higher CCT would allow for more provisions of hedging solutions to 
support renewable investments. This would foster market efficiency of wholesale 
energy markets for three reasons: 

 The transfer of risk from investors to utilities or energy traders tends to reduce 
overall market risk through risk transformation. We explained in Section 
3.3 how NFCs transform price and credit risk, as well as risks associated with 
marketing the generated power (e.g. lot size transformation risk, cash liquidity 
risk and profile transformation risk).  

 Hedging facilitates the allocation of risk to market participants best 
prepared to take on and manage risk. Individual market participants have 
different willingness and ability to take on risk. For example, a renewable plant 
investor may need to limit long-term price risk to attract external financing, while 
a utility or an energy trader is more used to handling such a price risk. 

 Increased trading volumes strengthen the accuracy of price signals in the 
market. Individual market participants may have different information (views) 
on the future values of energy prices. Energy wholesale markets aggregate this 
information through trades and re-trades which make price signals more 
accurate and robust. Such robust price signals are important to price PPAs 
(where the contract price is typically fixed long term) appropriately. Less liquid 
trading in derivatives also deprives the wider market of relevant market 
information. 

See Section 4.5 for a more detailed discussing on the system-wide implications. 

4.2 NFC-s cannot optimise between market, credit 
and cash liquidity 
In this section we show that the currently low CCT constrains NFC-s to balance 
different types of risks: 

 NFCs are optimising between market, credit and cash liquidity risk when 
engaging in energy trading (e.g. to hedge renewable investments); 

 Increasing and more volatile energy prices have increased market risks and 
cash liquidity risks, whereas the CCT only seeks to minimise credit risks; 

 The CCT (limiting credit risk, set under market conditions in 2012) forces NFC-
s to bear inefficiently high cash liquidity or market risk since it reduces the 
capacity of NFC-s to engage in OTC derivative trades. 

NFCs are optimising between market, credit and cash liquidity risk 

There are three main types of risk in energy trading (Figure 16): 

 Market risk: Profitability risk due to adverse market price movements. In an 
energy system with increasing volumes of intermittent renewable generation 
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Higher and more volatile energy prices have increased market risks and 
cash liquidity risks 

Changes in the market environment (see Section 2.1) affect the balance between 
market, credit and cash liquidity risk:  

 The recent increase in energy price levels and volatility has increased the 
market risk at any given position; 

 At the same time, rising and more volatile energy prices have increased the 
initial and variation margin requirements on exchanges (in relation to contracts 
signed at much lower prices),77 consuming additional liquid assets and thereby 
increasing cash liquidity risk (see discussion in Section 4.4 for more detail).  

NFCs continuously re-assess their exposure to different types of risk and actively 
adapt their positions accordingly, involving: 
 The allocation of potential new hedges, i.e. the decision to hedge price risk 

exposure at all, and whether to hedge on exchanges or OTC with weaker credit 
support; 

 The re-allocation of existing hedges, for example 
□ Dissolving existing hedging positions (on exchanges or OTC) to take on 

more market risk and lower cash liquidity risk or credit risk; and 
□ Shift existing exchange traded hedges to OTC (margined with other type of 

credit support, see Figure 10) to reduce the exposure to cash liquidity risk 
(or vice versa to reduce credit risk). 

NFCs choose the optimal mix of risks, given current prices and subject to internal 
risk limits enshrined in their risk management policies. 

The low CCT (set under market conditions in 2012) forces NFC-s to bear 
inefficiently high cash liquidity and/or market risk 

In addition to limiting the number of available counterparties for OTC derivative 
trades (see Section 4.1), the low CCT constrains NFC-s to optimise between 
different risks. Absent speculative liquidity in the OTC market, market risk needs 
to be largely hedged by exchange traded derivatives, thus implying cash liquidity 
risk.  

Under the extreme price spikes we currently observe, this leads to the following 
challenges for energy market participants: 

 A low CCT can lead to higher cash liquidity risk – As explained above, an 
NFC-s can increase OTC trading in order to reduce cash liquidity risk exposure 
from centrally cleared transactions. A low CCT limits this option for an NFC- 
approaching the CCT. As a result their risk exposure is likely to be skewed 
towards higher cash liquidity risk.  

 Reduced hedging activity leads to higher market risk exposure and lower 
market liquidity. Alternatively, NFC-s may reduce their hedging activities (to 
avoid cash liquidity risk) at a time with increasing market risks due to very 

 
 

77  Note that a similar effect would prevail if energy prices were to fall again at a later stage, but if derivative 
contracts had been signed at higher prevailing energy prices. 
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once when entering a contract.83 IM remains subject to further adaptations 
driven by market volatility (margin parameters). The size of the IM is typically 
proportional to the transaction volume. By way of approximation, an IM tends 
to be in the magnitude of 15% of the gross notional value of the trade at the 
time of conclusion.  

 Variation margin (VM): VM is a payment to settle the mark-to-market moves 
on open positions. As such VM reflects the price moves of the market and the 
commercial situation of the counterparties. VM is updated daily responding to 
so called ‘margin calls’. Margin calls can result in both an increase and a 
decrease of the posted margin. The materiality of margin calls varies.  

Cash and other liquid assets are scarce and costly84 resources for a firm. Margin 
requirements can either pose a liquidity constraint on companies (with adverse 
impacts on business operations) or come at additional costs, which would be 
passed on in competitive markets. 

OTC margin requirements further increase the liquidity challenge posed by 
margin calls  

Margin calls could have major implications for the liquidity management of 
counterparties and exposes them to cash liquidity risk. While also NFC-s are to 
some extent exposed to this risk through exchange trading, OTC margin 
requirements further increase the exposure of NFC+s.  

Margin calls present a cash liquidity risk because of the combination of two 
factors: 

 Materiality of margin calls. High levels of market volatility, just as one has 
observed following the outbreak of the Corona crisis, may result in a significant 
increase in margin calls from derivative positions; and 

 Extremely short response windows. When margins are called, NFCs need 
to respond to such margin calls usually intra-day due to EMIR requirements.  

Under normal market circumstances with moderate price volatility, a hedged NFC 
entity, i.e. an entity with low risk exposure85, should be able to find sufficient 
working capital to meet margin calls. There is however a practical issue to access 
the liquidity needed to meet excessive margin calls within very short time windows 
of few days. Liquidity buffers and revolving credit facilities may help to some extent 
but are costly and are usually not designed to meet the requirements of rare (but 
possible) excessive margin calls. The inability to meet margin calls may lead to 
forced liquidation of other open positions, or the exclusion from the trading 
platform. 

 
 

83  And only after the counterparty threshold of €50m is exceeded. 
84  For example, in the case study above, the costs of capital for cash liquidity are assumed to be 1% p.a. 
85  In particular, utility companies with generation assets who may benefit from increasing energy prices and 

whose credit rating should improve as a consequence.  
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High volumes of posted cash collateral may result in lower credit ratings 
and higher financing costs 

There is also an important indirect effect from higher liquidity requirements on the 
credit rating (and thus finance costs) of NFC+s. When an NFC+ uses debt to 
provide collateral, the debt ratio would increase as a consequence. Rating 
agencies classify the substantial collateral posted for margins as a receivable 
which is at risk. And, under the international accounting standard IFRS, NFC+ 
should not include IM or VM in the balance sheet.86 This can lead to a lowering of 
the credit rating, which increases the costs of financing for an NFC+ entity. For 
completeness, NFC-s would also be affected due to their activity on exchanges, 
but the OTC margin requirements add to the challenge for NFC+s. 

Lower credit ratings can have detrimental consequences for the energy transition 
since it is more difficult for NFC+s to finance renewable projects and makes 
renewable investments more costly. For balance sheet financed projects, the costs 
will be higher and/or fewer projects will be executed.  

NFC+s can no longer make certain efficient yet non-risk increasing trades 
to free up cash  

NFC+s cannot engage in certain efficient and non-risk increasing trading activities, 
compared to NFC-s. For example, NFC-s can release cash liquidity by converting 
an exchange commodity position (subject to clearing/margining) into an equivalent 
OTC position (without IM margining with cash). Section 4.2 discusses the 
relevance of this type of trade. 

4.5 Detrimental impact on the energy transition  
We have laid out in the previous subsections how a low CCT negatively impacts 
NFCs in several ways:  

 NFC-s may no longer be offering (or offering less) hedging solutions to third 
parties (Section 4.1) and NFC-s take on high cash liquidity risks and market 
risks (Section 4.2); and 

 NFC+ status leads to significant administrative burden (Section 4.3) and 
constrains cash liquidity and increases financing costs for NFC+s (Section 4.4).  

Section 4.5 shows how this translates into inefficiencies in the energy market and 
impedes the energy transition in three ways: 

 Reduced market liquidity due to fewer third-party hedges from NFC-s87. This 
would lead to fewer hedging opportunities in the market and to higher 
transaction costs for hedges. This in turn would cause additional costs for the 
investors, and, in some cases, a renewable investment may not be followed 
through. Moreover, lower market liquidity leads to a weakening of price signals 
on the energy market, which are key for business decision making such as 
renewable investments. 

 
 

86  https://www.eba.europa.eu/single-rule-book-qa/-/qna/view/publicId/2014 1039  
87  See discussion in Section 4.1. 
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 Market participants are likely to carry a higher level of cash liquidity risk, i.e. 
the risk to run out of cash needed for day-to-day business activity. This risk 
arises from (i) NFC+ being exposed to cash liquidity risk from certain OTC 
trades88, and (ii) NFC- not being able to free up cash in the short term by shifting 
positions from exchanges to the OTC market.89 Contrary to the best intention 
of EMIR, cash liquidity risk in the energy/commodity market is likely to increase. 

 Companies upgrading to and operating on NFC+ status face 
administrative90 and financial costs91. In practice this means that companies 
have fewer financial and human resources available to undertake core 
business activities, such as the development of renewable energy assets. 

 
 

88  See discussion in Section 4.4. 
89  See discussion in Section 4.2. 
90  See discussion in Section 4.3. 
91  See discussion in Section 4.3 and 4.4. 
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5 EU NFCS ARE DISADVANTAGED IN 
INTERNATIONAL COMPETITION 
In this section, we show that EU NFCs, which are subject to EMIR, are 
disadvantaged in international competition: 

 EMIR leaves EU entities with the lowest headroom for trading OTC 
derivatives in international comparison to other G20 developed commodity 
markets (Section 5.1). While the coverage of entities and products is the widest 
under EMIR and thereby leading to an easier breach of the CCT, the EMIR 
clearing threshold is the lowest compared to other derivatives trading 
jurisdictions.  

EMIR also considers transactions over their whole lifecycle. It does not exclude 
them from its scope after a reference period, which is particularly important 
regarding long term financial PPAs. This does not apply in the same way to the 
regulatory regimes of other jurisdictions which we compare in Section 5.1. 

These findings stem from a benchmarking study by Luther available here: 
https://www.efet.org/files/documents/220515%20MSC%20REP%20commodit
y%20derivative%20clearing%20under%20EMIR.pdf 

 EU NFCs are active in other global commodities markets as well. Stricter EU 
regulation under EMIR puts these companies at a possible competitive 
disadvantage in non-EU markets (Section 5.2). EMIR influences worldwide 
competition of EU NFCs groups with local entities due to its global reach. Under 
EMIR, the clearing threshold is applied to all OTC derivative transactions by 
EU entities and their subsidiaries worldwide (even if a subsidiary and its 
counterparty are both located outside the EU and absent any market impact to 
EU markets). By this, the EU Entity is not only disadvantaged in the market 
abroad but also at home since its available CCT threshold is eaten up by not 
EU-relevant transactions.  

5.1 EMIR’s scope for mandatory OTC derivatives 
clearing is widest amongst comparable 
jurisdictions 
As mentioned in Section 1, lawmakers and financial authorities across the globe 
have reacted to the financial crisis by introducing new regulation on OTC 
derivatives trading to reduce the systemic risk. The aim of these regulations was 
formalised in the “G20 commitment”, when countries pledged to reform OTC 
derivatives markets to improve their transparency, prevent market abuse and 
reduce systemic risks. The agreement included the obligation to introduce 
mandatory clearing of certain OTC derivatives92. The relevant lawmakers and 
financial authorities subsequently went on to design regulation implementing these 
commitments in practice, arriving at very different results and concepts. 

 
 

92  See Financial Stability Board, “OTC Derivatives Reforms Progress. Report from the FSB Chairman for the 
G20 Leaders”. 
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In a comparative study93 for EFET in October 2021, Luther Lawfirm compares 
EMIR to OTC-regulation under other jurisdictions, focussing on clearing and 
collateralization requirements for commodity derivatives and the treatment of non-
financial market participants. The Luther study takes into account other G20 
countries that have implemented the regulatory aims which have been agreed at 
the G20 summit. In particular, the focus is on the USA, Australia and Singapore.94 

Each of the other jurisdictions share the objective of reducing the systemic risk by 
mandatory clearing and of determining the market participants relevant for the 
clearing mandate. However, there are significant differences in how the various 
regimes intend to achieve these goals.95 In the following we summarise the main 
findings from the Luther study. 

EMIR considers the widest set of products, activities and entities  

The Luther study compares the scope of EMIR with regulation implemented in 
other G20 jurisdictions that are  

 members of the Financial Stability Board,  
 comparable with regards to the size of the market and the number of 

international market participants, and  
 importantly, have been certified full compliance with the G20 commitments. 

Luther finds that of all international regimes analysed EMIR takes the widest 
scope for mandatory clearing into account, i.e. the widest set of products, activities 
and entities: 

 NFCs fully considered – several jurisdictions, such as Singapore and 
Australia, limit the application of OTC-clearing regulation entirely to financial 
institutions and do not consider NFCs. Those regimes which include NFCs, in 
particular the US and the EU, offer privileges for hedging transactions which 
are not considered for the clearing threshold. However, the definition of eligible 
risks for hedging under EMIR is rather restrictive and the privilege 
correspondingly narrow (see various reform options discussed in Section 7).  

 Physical products not excluded – most of the compared jurisdictions limit 
their application to financially settled transactions in the first place. Commodity 
clearing thresholds are in these cases not consummated by physical business. 
Consequently more headroom is available for the remaining financially settled 
transactions. 

 Unlimited global reach – only EMIR applies its regime to global trading 
activities without any geographical restriction or impact assessment regarding 
the home jurisdiction (“global reach”); 

 
 

93  Luther, “Commodity derivative clearing under EMIR. A cross jurisdictional analysis“, 2021. 
94  The Luther study focuses on jurisdictions which are members of the Financial Stability Board and have 

largely complied with the G20 commitments of the Pittsburgh summit. 
95  The Luther study finds differences in relation to the following criteria: the exact clearing thresholds, what 

entities are in scope, which products and activities are in scope, the extraterritorial reach of the regulation; 
which transactions contribute to the thresholds, and what exemptions from the threshold calculation exist 
(e.g. hedging exemptions). 
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 Cleared derivatives included in threshold – only EMIR includes centrally 
cleared third country exchange traded derivatives into the threshold calculation 
absent a case-by-case equivalence decision 

 Scope of legacy trading activity considered – in the CCT calculation, EMIR 
considers the outstanding GNV exposure of all existing relevant trades for their 
entire lifetime. In contrast, regimes like the US only consider the GNV of 
relevant trades from the previous 12 months on a rolling basis. This matters 
particularly in a context where OTC commodity derivative contract have a 
lifetime of often more than 10 years and consummate the CCT much longer 
than they would in the US. 

The differences in how the regulatory regimes are worked out are particularly 
notable as they all aim to put into practice the same set of G20 commitments. Here, 
EMIR takes the widest scope (i.e. considers the broadest scope of products, 
entities and activities) into account when counting trades against the OTC-
derivative clearing threshold for commodities.  

At the same time, EMIR also has the lowest clearing threshold.  

In the EU and the US, where the thresholds apply on a group level, EMIR considers 
a commodity derivative clearing threshold of €3bn, compared to USD8bn (approx. 
€7.1bn) per group per year in the US. However, the US scope of group is narrower 
since it only encompasses transactions or entities that are either US persons or 
have a US nexus by presenting a risk to US markets or circumventing US 
legislation. 

On a per entity basis96, Singapore considers a threshold of SGD20bn (€13.1bn) 
and Australia considered a threshold of AUD100bn (€63.5bn).97 Figure 19 below 
provides a direct comparison.  

 
 

96  Which consequently means that a group can transact multiple times the entity value if it maintains more 
than one trading entity. 

97  Clearing thresholds were converted into € based on the respective exchange rates from 21 February 2022 
(0.8820 €/USD, 0.6551 €/SGD, 0.6349 €/AUD).] 
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Figure 20 Global network of commodity derivatives trades involving 
EEA30 counterparties 

Source: ESMA Annual Statistical Report on EU Derivatives Markets 2021, Figure ASRD-S.20. 
Note: Undirected network of total notional amount outstanding. The size of the bubbles is proportional to the 

total notional amount outstanding for counterparties domiciled in the Member State. The thickness of 
the line is proportional to the total notional amount outstanding between counterparties from the two 
Member States. 

Commercial activities in non-EU jurisdictions represent a significant business 
opportunity for European energy investors and traders. For example, some EFET 
members are active as producers and suppliers of electricity and gas in the US. 
Other members invest in the development of renewable energy in the Americas 
and Asia. 

EMIR applies to all trading activities around the globe without restriction within a 
group. As such it has two key implications for international subsidiaries – in both 
cases, the global scope of EMIR can limit the subsidiaries competitiveness on the 
local (international) markets. 

EU NFC- companies may need to limit their offering on international 
markets to remain below the CCT 

International subsidiaries contribute to the EMIR CCT of the group through 
their OTC commodity derivative trading activities. Consequently, the group may 
decide to curtail its international activity to remain below the CCT of €3bn (see case 
study below). This puts them in a competitive disadvantage to companies that are 
bound by local financial regulation, which is in most cases not as restrictive as 
EMIR, and that are able to enter into a  higher volume of OTC commodity derivative 
trades. 





 

frontier economics  57 
 

 REVIEW OF THE EMIR CLEARING THRESHOLD FOR COMMODITIES (CCT) 

absent any equivalence decision). This creates a competitive barrier for 
subsidiaries of EU NFC+ companies compared to local peers on two grounds: 

 Local peers would not be affected by margining requirements at the same 
derivative trading level as subsidiaries of EU companies. Therefore, they are 
less likely to be classified as an NFC+ (or equivalent status in other regimes102) 
and avoid the liquidity costs associated with posting initial and variation 
margins. However, EU NFC+ companies would incur these costs. In order to 
remain competitive, they either need to lower their profitability of the subsidiary 
(if incremental costs are not passed on) or make an offer at a higher price (if 
incremental costs would be passed on). 

 Margining requirements extend to the local counterparties in case they have an 
NFC+ equivalent or FC status. Therefore, NFC+ or FC equivalent companies 
would tend to avoid trading with EU NFC+ companies altogether, as they have 
the option to trade with local companies not subject to EMIR and staying below 
any comparable national threshold and thus have no margining requirement. 
Peers in international markets would not be affected by margining requirements 
as early as subsidiaries of EU NFC+ companies. This creates a disadvantage 
for these subsidiaries. 

 
 

not meet the conditions of Article 10(1)(b) of Regulation (EU) No 648/2012 if they were established in the 
Union. 

102  For instance, “Swap-Dealers” under DFA. 
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6.1 Significant CCT increase required to facilitate the 
material renewable investments for the energy 
transition 
The CCT needs to be increased from €3bn (set in 2012) to at least €12bn (see 
Section 6.2) to finance the material private renewable investments required for the 
EU energy transition:  

 Material expansion of private renewable investments (see Section 3.1) – 
The European Green Deal announced in 2020 has committed the EU to cutting 
GHG emissions by at least 55% until 2030, compared to 1990 levels. The 
European Commission estimates that investments necessary to achieve the 
objectives of the Green Deal are expected to more than double compared to 
the 2011-2020 period, reaching around €400bn a year. 106 As part of this, 
renewable electricity generation capacities must be more than doubled by 2030 
to achieve the EU climate targets. 

 OTC derivatives (such as renewable financial PPAs) are needed to enable 
the financing of renewable investments (see Section 3.2) – In 2012, when 
the €3bn CCT was set, most renewables in Europe received financial support 
that fully insured them against market price risks. As government support 
phases out, the availability of market based hedging opportunities (such as 
renewable financial PPAs) becomes increasingly important to make new 
renewable investments financeable. 

 NFCs play a key role in providing renewable financial PPAs as hedges 
(see Section 3.4) – In Europe, the longer-term renewable financial (and 
physical) PPAs (required to facilitate the financing of renewable investments) 
often involve utilities and energy traders as counterparties. NFCs are in a prime 
position to act as hedging providers for renewable investors since they  

□ possess the sector-specific market knowledge to assess and manage 
commodity derivatives (such as renewable PPAs) and their (market) risks 
through OTC and exchange markets; 

□ can handle the intermittency of renewables as they often have a generation 
portfolio which they can use to balance the variable renewable feed-in;  

□ treat derivative contract positions in a similar way to their existing physical 
renewable generation and are able to either internalise the risks 
(‘warehousing’) or externalise risk by aggregating it and externalising it 
through exchange trading (or further OTC derivative trading). 

Most financial companies, such as banks and hedge funds, have retracted from 
the market for commodity derivatives in recent years. 

 NFC-s cannot offer the necessary quantity of renewable hedges at the 
current CCT (see Section 4.1) – Entering a single large financial PPA with an 
offshore windfarm (which is not exempted as a hedge for the NFC- itself) would 
at current electricity prices already breach the CCT of €3bn. Already today, 

 
 

106  European Commission (2020): Impact Assessment – 2030 Climate Target Plan, SWD(2020) 176 final, 
Table 46.  



 

frontier economics  60 
 

 REVIEW OF THE EMIR CLEARING THRESHOLD FOR COMMODITIES (CCT) 

NFC-s reject trading offers which would bring them above the threshold (as 
illustrated by the real-world examples in Section 4.1). 

 Breaching the CCT and gaining “NFC+” status is no viable option for most 
NFCs (see Section 4.3). NFC+s have to implement margining requirements 
(including for intragroup), as well as risk management and regulatory reporting 
obligations which has significant detrimental impacts: 

□ significant administrative and financial efforts to upgrade to and maintain 
the NFC+ status for the entire group;  

□ constrained cash liquidity from margining requirement. 

6.2 CCT increase to €12bn would compensate for 
rise in energy prices since 2012 
The EMIR clearing thresholds for commodities and other asset classes were set in 
2012 and have not been reviewed since. At the time, ESMA argued however the 
CCT levels would need to be reviewed once updated data was available. “[…] the 
level of granularity and completeness of data available is not sufficient to have a 
detailed view on the OTC derivative market […]. In this respect, it is important to 
note that the clearing threshold will be reviewed on a regular basis”.107  

It is worth recalling the main findings from Section 2.1, where we analysed the 
fundamental changes to the commodity markets, and energy products since 2012:  

 Energy prices (including power, gas and EUA prices) have been inflated to a 
multiple of their values in 2012;108 

 This results in a drastic decline in tradable quantities under the current CCT 
compared to 2012.109 

ESMA needs to take the significantly increased energy prices into account when 
evaluating the adequacy of the clearing threshold level. Assuming that the initial 
CCT of €3bn reflected the market environment of 2012 (including commodity prices 
at the time), this could be done by applying energy price inflation to the initial €3bn 
threshold. This results in a CCT level which allows to trade the same quantities of 
commodity derivatives as in 2012. In Section 6.4 we discuss that an adjustment 
based on energy price inflation is unlikely to increase systemic risk. 

Table 6 below presents hypothetical CCT levels that would compensate for energy 
price inflation of the last decade focussing on power, gas and EUAs derivatives. 
For example, considering the increase in power price levels between 2012 and 
2022 the CCT would need to be set at €19.2bn to enable the same extent of trading 
as was possible under the CCT in 2012. Table 6 shows that  

 Higher price levels are here to stay. Currently observable future prices 
suggest that wholesale energy prices will stay on a high level at least until 2024 
(see also Figure 4). Short-run effects (such as a tighter demand-supply balance 

 
 

107  See ESMA, https://www.esma.europa.eu/sites/default/files/l brary/2015/11/2012-600 0.pdf, p. 19, 
paragraph 76. 

108  See Figure 1 andFigure 4. 
109  See Figure 5. 
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6.3 Increase to at least €12bn would also help to 
establish an international level playing field 
As discussed in Section 5, EMIR is one of several regulatory regimes implementing 
the G20 commitment from the Pittsburgh Summit 2009. When comparing different 
elements of regulation, EMIR consistently appears to be among the most restrictive 
regulatory regimes. For example, EMIR has the lowest CCT among comparable 
jurisdictions. 

Comparing CCT levels across international regulatory regimes suggests that an 
increase of the EMIR CCT to at least €12bn would not induce systemic credit 
risk since these systems were all set up to prevent exactly that in the aftermath of 
the financial crisis 2007/08:  

 Singapore sets the CCT at €13.1bn (in 2018, i.e. much later than EMIR and at 
higher commodity prices than in 2012) and Australia sets the CCT at €63.5bn 
(in 2013) whereas in Singapore and Australia NFCs are fully out of scope and 
these regulations are considered compliance with the Pittsburgh summit. 

 The US DFA has a CCT of €7bn but it only considers the GNV of trades 
concluded in the last 12 months whereas EMIR refers to the outstanding GNV 
of all relevant derivative contracts (i.e. it considers the GNV in relation to the 
remaining lifetime of the contracts). This is particularly relevant for renewable 
PPAs with contract durations of 10+ years. Such contracts roll out of the DFA 
reference period after 12 months but accumulate under EMIR. 

Finally, the restrictiveness of EMIR disadvantages EU energy companies with 
global operations. This is because EMIR regulation also extends to international 
subsidiaries of EU companies. As a result, the competitiveness of international 
operations may be impeded (see Section 5.2 for a detailed discussion). Matching 
the EMIR CCT with that of local regulatory regimes would allow for a more level 
playing field on those markets. 

6.4 Significant CCT increase justified since NFCs 
tend to bear low systemic risk 
When considering increasing CCT, the EU legislator will presumably compare the 
efficiency gains from increasing the CCT (or other adoptions to the EMIR 
framework discussed in Section 7) with a possible increase in systemic credit risk 
– the containment of which is a key objective of EMIR.111 

There are two specific characteristics of the commodity derivatives market which 
suggest that increasing the scope for unmargined (but collateralised through credit 
lines and credit support) OTC trading may increase credit risk, but not to systemic 
relevant level for the wider financial markets: 

 The market for commodity derivatives is small compared to other asset 
classes. The size of the commodity derivatives markets is very small compared 

 
 

111  While we agree with the principle of comparing benefits and risk when considering changes to the current 
system, we stress that such analysis is not in the scope of this report. 
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to other derivatives markets. According to the ESMA Annual Statistical Report 
2021, commodity derivatives accounted for only 1% of the outstanding notional 
value of derivatives in 2020.112 Asset classes such as interest rate derivatives 
have a much larger weight. The stability of the financial sector – a key objective 
of EMIR – is ,therefore, mainly dependent on asset classes other than 
commodities. 

 NFCs do not tend to be of systemic importance for the financial system. 
A failure of a non-financial commodity trading firm would not trigger a “broader 
contagion” of the financial sector, for example, triggering the failure of a 
systemically important financial institution. This view is supported by numerous 
independent analyses. See, for example, from Committee of European Banking 
Supervisors (2007)113, Kerste et. al. (2014) and ESMA (2021)114. Commodity 
derivative markets have a high share of NFCs.115 

 
 

112  ESMA, “ESMA Annual Statistical Report 2021”, p. 17, figure ASRD.4, column “CO”. 
113  See Advice of the Committee of European Banking Supervisors (“CEBS”) of 10th October 2007 to the EU 

Commission  
114  https://www.esma.europa.eu/sites/default/files/l brary/esma_70-156-

5010_review_of_the_clearing_thresholds_under_emir.pdf 
115  ESMA, “ESMA Annual Statistical Report 2021”, p. 17, figure ASRD.19, column “CO”. 
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the EMIR regime leads to disadvantages for EU energy companies in international 
competition.  

ESMA may consider one of the following two Level 1 amendments to the EMIR 
framework, which we set out in further detail in Annex E: 

 Option 2a) General exclusion of derivatives concluded between non-EU-
entities from the clearing threshold calculation of affiliated EU-
counterparties. Similar to the new de minimis threshold in MiFID II for the 
calculation of the ancillary activity exemption, we would suggest restricting the 
threshold calculation to EU-entities and their activities. The required change in 
wording is limited; or 

 Option 2b) Limited exclusion of derivatives concluded between non-EU-
counterparties for the clearing threshold calculation of affiliated EU-
counterparties, unless such derivatives are booked in the EU or have a direct, 
substantial and foreseeable effect to the EU internal market. 

Remedy #3 –Widening the application of netting in threshold calculation 

The gross notional value of OTC-derivatives that a counterparty maintains towards 
another counterparty is currently determined while largely neglecting netting 
effects in the portfolio. Only contracts between the counterparties of the same type, 
underlying and maturity can be set off against each other.121 

This tends to overstate the factual credit exposure as calculated in a real close out 
situation (e.g. in case of an insolvency of a firm and the dissolution of positions). 
In an insolvency case all non-settled commodity contracts under master trade 
agreements between two counterparties would be closed out and netted against 
each other. Netting is possible across different underlyings (for example power, 
gas and CO2) and different maturities – contrary to the narrow netting practice 
allowed under EMIR. 

All EMIR relevant OTC derivative contracts represent by definition financial 
instruments and thus benefit from close-out netting privileges, such as German 
sec. 104 InsO122 – even in ambiguous netting jurisdictions. Therefore, considering 
netting effects at the very minimum relating to the same commodity as underlying 
regardless of maturity (as any contract would in fact be automatically terminated 
upon an insolvency event regardless of remaining tenure) would more accurately 
reflect the real exposure the counterparty presents to the market.  

For completeness, in a real close-out situation not only all derivatives under the 
same agreement irrespective of its commodity underlying, but, in most cases, even 
those under other master agreements with the same counterparty would be netted 
and set-off against each other entirely. 

 
 

121  ESMA stated with respect to Art.10 EMIR: “In order to determine whether it is above or below the clearing 
thresholds, the counterparty should first net their positions per counterparty, including where the 
counterparty is a CCP, and contracts and then add up the absolute notional value of all these net positions 
(calculated based on the notional amounts of the contracts). Netting per contracts and counterparty should 
be understood as fully or partially offsetting contracts having exactly the same characteristics (type, 
underlying, maturity, etc.) with the only exception being the direction of the trade and notional amount (in 
case of partial offset) concluded with the same counterparty.” 

122  InsO is the German Insolvency Statute, see https://www.gesetze-im-internet.de/englisch inso/ 
englisch inso.html#p0012.  
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A simple amendment at the FAQ level may suffice to clarify the calculation of the 
per counterparty risk exposure position. See Annex E for a suggested annotation: 

 Clarify the calculation methodology to allow for netting of contracts of 
equal type and underlying, irrespective of maturity, between a pair of 
counterparties. 

Remedy #4 – Widening the hedging definition 

The current hedging definition in Art. 10 CDR 149/2013 suggests that financial 
instruments are not part of the commercial activity of a group and are therefore not 
eligible for hedging. As a result, EMIR fails to classify derivatives that cover risks 
from holding other commodities derivatives as hedges. Restrictions to perform 
such hedges, e.g. to hedge and mitigate the risk associated with a financial PPA, 
in particular to avoid consummating the CCT, can lead to increased systemic risk 
and other market inefficiencies (see Section 4.1). 

ESMA may consider widening the hedging definition as a Level 2 change, which 
we set out in further detail in Annex E: 

 Extending the hedging definition to cover derivatives that reduce risks 
associated with holding commodity derivative contracts.  

Remedy #5 – Amending the calculation methodology regarding the 
applicable reference period 

Unlike international regulatory benchmarks, which tend to consider the trading 
activity during a reference period in their threshold calculation, EMIR considers the 
overall outstanding exposure as single reference and does not refer to the 
associated trading activity. Therefore, in particular long term PPAs tend to 
consummate huge portions of the available threshold because they need to be 
considered for their entire lifetime as opposed to the reference year when they had 
been concluded (as is the case under the DFA in the US). 

ESMA may consider the following Level 1 amendment, which we set out in further 
detail in Annex E: 

 The calculation of the GNV should be based on concluded contracts 
during a reference period instead of the entire outstanding exposure from 
existing contracts held at specific points in time. 

The amendment would ensure that pre-existing contracts drop out of the 
calculation on a rolling basis.  

Remedy #6 – Refined and narrow definition of derivatives 

EMIR does not exclude physically settled commodity derivatives. ESMA may 
consider the following Level 1 amendment, which we set out in further detail in 
Annex E: 

 Excluding all physical settled commodity instruments from the derivative 
definition by amending/deleting references to Annex I C 6 and C7 MiFID II. 
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ANNEX A. INTERVIEW SET-UP 
This Annex provides some further details on how Frontier collected feedback from 
EFET members and affiliates in the context of this study. 

Interview set up 
Depending on the special expertise of the interview partner, we have discussed 
specific questions in more detail or explored other relevant aspects.  

Interviews lasted for 60 – 90 minutes and were conducted as videoconferences. 
We have provided a written summary after each interview which enabled interview 
partners to correct or amend the information we gathered.  

Evidence from the interviews is used in anonymous form since it may relate to 
sensitive and confidential business information. 

Questionnaire for interview partners 
We have provided interview partners with the following set of questions: 

 What types of green investments projects are you planning?  

□ Please explain how you typically set up such a project (e.g. JV, etc.)  

□ Please share information on your pipelines of green investments  

 What role do commodity derivatives play for sustainable energy 
investments? 

□ Which types of assets and commodities (e.g. renewable power, green H2, 
green fuels, energy infrastructure, storage)? 

□ Which types of derivative products (green financial PPA, options, forwards, 
weather instruments etc.)? 

□ What are example deal structures for green investments and how easy is 
the current €3bn CCT breached? 

□ What additional activity would be undertaken if thresholds were lifted or 
(hypothetically) abandoned? 

 What is the role of different players (project developers, commodity 
traders, FCs, energy suppliers, etc.) in facilitating these investments?  

 How are you currently affected by the CCT? What is your perspective for 
the next couple of years if the threshold remains unchanged? 

 What are the consequences of exceeding the CCT? Have you considered 
becoming NFC+? Have you run an internal project of becoming NFC+? 

 What is the impact on competition on activities inside and outside the EU 
with entities from within the EU and/or entities from other jurisdictions (e.g. 
with more lenient regimes like in the US)? 

 How high would a CCT increase need to be (we would like to discuss 
concrete examples, e.g. based on a realistic PPA volume)? 
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ANNEX B. COMMODITY PRICE 
DEVELOPMENT SINCE 2012 

The figures below (from Figure 22 to Figure 28) show the development of short-
term (spot) wholesale prices for energy carriers (coal, oil, gas and electricity), base 
metals (aluminium and copper) and CO2 emission allowances (EUA). These prices 
(in currency per unit) build the basis for the analysis used in Figure 1 in Section 2.1 
(which compares the price trajectory relative to 2012 prices).  

 

Figure 22 Evolution of electricity prices in Germany 

 
Source: Frontier Economics based on data from Energate  
Note: Data represents baseload prices from the EPEX spot market for the German/Austrian/Luxembourg 

bidding zone until 30 September 2018, and for the German/ Luxembourg bidding zone thereafter. 

 

0

50

100

150

200

250

300

EU
R

 / 
M

W
h



 

frontier economics  70 
 

 REVIEW OF THE EMIR CLEARING THRESHOLD FOR COMMODITIES (CCT) 

Figure 23 Evolution of gas TTF prices traded on EEX  
 

 
Source: Frontier Economics based on data from Energate 

 

Figure 24 Evolution of delivered cost of coal into Rotterdam 

 
Source: Frontier Economics based on data from Energate 
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Figure 25 Evolution of EUA price 
 

 
Source: Frontier Economics based on data from Energate 

 

Figure 26 Evolution of oil prices (ICE Brent Index) 
 

 
Source: Frontier Economics based on data from Energate 

 

0

10

20

30

40

50

60

70

80

90

100

EU
R

 / 
tC

O
2

0

20

40

60

80

100

120

140

U
SD

 / 
bb

l



 

frontier economics  72 
 

 REVIEW OF THE EMIR CLEARING THRESHOLD FOR COMMODITIES (CCT) 

Figure 27 Evolution of copper cash prices 
 

 
Source: Frontier Economics based on data provided by an EFET member 

 

Figure 28 Evolution of aluminium cash prices 
 

 
Source: Frontier Economics based on data provided by an EFET member 
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Note: A cash-settled power purchase agreement (PPA) or contract-for-difference (CfD), is a type of 
swap contract with financial settlement where parties exchange a “floating” wholesale price against a 
fixed price. 

Long term123 derivatives play a crucial role in reducing the level of price risk to 
which (renewable) investors are exposed. Such derivatives allow to lock in prices 
or to keep them within a certain range. They can thus provide the level of certainty 
on the future profitability that is required for private entities to actively invest and 
attract external finance (“bankability”).  

There are two ways of trading commodity derivatives: 

 Derivatives can be traded on regulated markets, most notably on 
exchanges. Exchange-traded derivatives are standardised and transparent, 
with terms defined by the trading venue. Trades on exchanges are subject to a 
clearing obligation, i.e. counterparties enter an agreement with a third party (a 
“clearer”) which guarantees the settlement of the derivative contract. As part of 
this process the counterparties post margins, i.e. collateral to cover their credit 
risk.  

 Over-the-counter (OTC) are bilaterally negotiated trades. As OTC derivatives 
are arranged and negotiated bilaterally, they are able to provide participants 
with a bespoke and flexible solution for their trading and hedging needs. 
There is no clearing obligation for OTC commodity derivative trades. OTC 
contracts tend to involve a variety of credit support instruments, potentially, but 
not necessarily, including bilateral margining. A bilateral margining obligation 
exists for trades amongst FC and NFC+ companies (see Section 1.2).  

Derivatives employed to hedge renewable investments are typically arranged OTC 
for several reasons (as set out in Section 3.2):  

 Long-term nature – Long-term hedges exceed the 3–4-year period 
significantly124 which is liquidly tradable on exchanges. In the absence of 
governmental support schemes which often provide stable revenues for 15+ 
years, renewable investors need to rely on long-term OTC derivatives to hedge 
against volatile market prices.  

 Additional credit support arrangements in OTC contracts – OTC contracts 
facilitate bespoke credit support arrangements which aim at lowering credit risk 
without the need to post substantial collateral causing cash liquidity risks (see 
Section 4.2 for further discussion on this trade-off).125 Credit support 
arrangements are part of a wider set of sophisticated and recurring credit risk 
management measures that limit the credit risk exposure from OTC 
transactions (see Figure 10 in Section 3.2). 

 Renewable-specific risks from fluctuating weather conditions – The output 
from wind farms and solar PV plants depends directly on fluctuating weather 

 
 

123  The duration of contracts varies. There are short-term  contracts, which are mainly used for volume risk 
management (optimisation and balancing). Short-term contracts are usually physically settled, e.g. relate to 
the trading of the underlying. Derivative contracts including forward/futures and options generally have a 
longer tenor and they can be physically or financially settled. 

124  Technically, power future products on the European Energy Exchange (EEX) can be traded up to six years 
into the future, but liquidity is very low (low number of transactions) beyond 3 years.  

125  Examples for additional credit support arrangements are safeguards against ownership change of the asset 
(“change of control clauses”), or bilateral netting agreements. In addition, companies on the commodity 
market have sophisticated credit management processes accompanying OTC transactions.  
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conditions (therefore this type of generation is called “intermittent”). Although a 
degree of diversification of weather risks exists across regions, the 
intermittency of wind (or solar) plants tends to be highly correlated with other 
geographic proximity which creates a price/volume risk unique for intermittent 
renewable technologies. In contrast to standard products, bespoke OTC 
derivatives (such as renewable PPAs) can be designed in a way that share this 
risk between buyer and the seller.  

 Specific requirements – OTC trading allows counterparties to bilaterally agree 
on a wide set of parameters (e.g. tenor length, power profile, pricing, settlement 
type, break clauses), which cannot be replicated in an exchange traded 
derivative.126 

 Lack of direct access to exchanges – Trading on exchanges – if at all 
accessible and meaningful for generators – leads to fixed costs for access and 
the necessary IT infrastructure, while increasing liquidity risks. Market 
participants are potentially able to lower trading costs when trading OTC. 

In brief, OTC trading allows counterparties to (i) flexibly address the requirement 
of long-term prices fixes (beyond liquid markets timescales), (ii) build in 
corresponding credit support safeguards without large working capital 
requirements, (iii) and address the specifics of renewable power production 
(price/volume risk). Combining these elements is practically impossible to replicate 
using exchange traded derivatives.127 

Renewable investments are increasingly exposed to market 
risks and require market based hedging solutions 
Renewable plants are long-term investments with a lifetime of more than 20 years. 
Uncertainty about the profitability of a project can be a major impediment to the 
ability to finance such large-scale investments. Renewable investments imply 
market risk that is not dissimilar to large-scale conventional power plants. 
However, there are some important differences which make OTC derivatives even 
more relevant for renewables.128 

Historically, renewables in Europe typically received financial support via 
regulated feed-in tariffs (FIT) that fully insured them against market price risks 
for the duration of the support period, which usually covered the first 15-20 years 
of operation. This guaranteed investors a long-term stable revenue stream and 
provided access to external finance. Hedging instruments to cover market risk 
were therefore usually not required for renewables. 

Renewable electricity producers are now increasingly exposed to market price 
risks. Through the State Aid Guidelines for Environmental protection and Energy 
 
 

126  See https://www.frontier-economics.com/uk/en/news-and-articles/articles/article-i6711-buying-and-selling-
green-energy-don-t-overlook-the-small-print/ for further details. 

127  See https://www.frontier-economics.com/uk/en/news-and-articles/articles/article-i6711-buying-and-selling-
green-energy-don-t-overlook-the-small-print/ for further details. 

128  As all investors in generation assets renewable investors are exposed to market risk, i.e. the profitability risk 
due to adverse market price movements. However, their exposure is somewhat higher than that of an 
investor in a conventional power plant. In an energy system with increasing volumes of intermittent 
renewable generation price is increasingly correlated with the (un)availability of renewables (intermittency), 
thereby also making combined volume and price risk an important dimension of market risk. This risk 
increases with price volatility. 
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the buyer. This is comparable to a physically settled forward trade. A physical 
PPA is not considered to be an OTC derivative. 

 A financial PPA financially replicates the mechanism of a physical PPA, but 
without the requirement for seller and buyer to be connected to the same power 
grid and the seller to physically deliver electricity directly to the buyer.132 A 
“fixed-for-floating” swap where the seller receives a fixed contract price is most 
common for financial PPAs. 

□ The seller markets133 the power production on the wholesale market (e.g. 
spot market) and the buyer purchases power from either the wholesale 
market or an energy supplier. These transactions are not in scope of the 
agreement (“non-contractual wholesale market activity”). 

□ Under the financial PPA, the seller makes payments that reflect the 
wholesale price level. In practice, the seller effectively passes on the 
wholesale market revenues (that it generates separately from sales of 
physical power) to the buyer. In return, the buyer pays the contractually 
agreed price to the seller. In practice the buyer and seller would net off the 
cashflows against each other in order to reduce the liquidity costs. This 
results in a positive payment from the buyer to the seller if the contract price 
is higher than the wholesale price (which is typically the case) and vice 
versa. The parties may also agree that the buyer also receives the GoOs 
from the seller to prove the green property. 

□ As a result, the seller receives the agreed contract price (typically fixed). 
Within the non-contractual wholesale market activity the buyer can 
purchase electricity from the connected grid at the spot market price. This 
mirrors the outcomes of a physical PPA without having the need for a direct 
physical link. 

The financial PPA is essentially a swap (or contract for differences where the 
fixed contract price acts as a strike price). It is therefore an OTC derivative.  

 
 

132  The labels “virtual” or “synthetic” PPAs are often used (albeit slightly inaccurately) synonymously with 
“financial PPAs”. 

133  The asset owner may not have direct market access which is provided by a service company 
(“aggregators”, i.e. direct marketing companies) which handles the scheduling and balancing activities. 
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ANNEX D. NFC+ IMPLEMENTATION COSTS 
Figure 17 in Section 4.3 provides cost estimates from an internal NFC+ 
implementation project conducted by a large European energy company that is 
considering becoming NFC+ if the current €3bn CCT remains unchanged. The 
strategic feasibility project lasted for several months and involved many staff 
members from different departments, including the commercial teams, Risk, Legal, 
Trading, Back Office, IT and Treasury. The project outcome was presented to 
Senior Management at the highest level of the company. Below describes the 
assessment of cost positions in more detail.  

Implementation costs of around €10m consist of: 

 Costs for intragroup exemptions & reporting [€2m]: The costs associated 
with intragroup exemptions & reporting arises through the requirement to seek 
approval from regulators for an intragroup exemption. This will be done in part 
by demonstrating that internal risk management is generally centralized and 
consistent. If this exemption is not granted, intra-group financial hedging would 
result in a liquidity charge and Initial Margin would need to be posted against 
relevant intra-group positions. As a European Utility at the heart of a Global 
sustainable energy transformation with renewable energy projects around the 
world, the number and variety of intra-group positions is expected to be high. 

 Costs for Credit Support Annex (CSA) renegotiations [€4m]: Costs for CSA 
renegotiations relate to contractual discussions and agreement between up to 
100 different FC and NFC+ counterparties. This would require material effort of 
for internal legal teams, the hiring of costly external legal counsel to assist and 
the whole process is estimated to take up to 18 months. Reclassifying as NFC+ 
would also require material changes to existing collateral and clearing 
processes and systems, and the purchase of additional systems (e.g. Acadia) 
to manage Custodian Bank interactions. 

 Costs for implementing Variation Margin requirements [€2m]: Costs 
associated with implementation of the additional Variation Margin requirements 
relate to process re-engineering and system upgrades to ensure that VM can 
be posted faster for FC and NFC+ CPs. Additional Back Office resource would 
need to be hired to manage the additional workload.   

 Costs for implementing Initial Margin requirements [€2m]: Initial Margin 
costs will be incurred through developing a Group-wide Governance and  
operating model that manages the allocation of  relevant OTC transactions 
across a wide pool of CPs. In addition, a Custodian Bank (or Banks) will need 
to be onboarded at significant setup and ongoing cost. The internal legal effort 
to manage this process is estimated at 12 months.   

Following implementation, the company estimates an annual cost of around 
€25m: 

 Additional interest costs [€5m/year]: The Renewables division of the firm 
expects additional interest costs for project financing of new assets as a result 
of reclassifying as NFC+. This is because of the need to spread borrowing 
requirements across a wider pool of Banks to ensure that the €50m IM 
exemption per counter party isn’t breached unnecessarily. Any breach would 
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require IM to be posted, further impacting on the liquidity position (and costs) 
of the group. 

 Cost of capital for maintaining IM at the Clearing House [€10m/year]: 
NFC+ status negates the liquidity management toolkit in extreme 
circumstances. Recent short-term price shocks have impacted large asset 
hedge positions on exchanges and one practical tool to maintain liquidity 
viability is to flexibly make use of OTC markets to transfer hedge positions. The 
availability of OTC hedge partners reduces with other NFC+s and FCs 
becoming unviable hedge partners (due to the margining obligation, see Article 
4(1) of EMIR, whereas there is no such obligation with NFC-s). It is estimated 
that the additional cost of capital for maintaining IM at the Clearing House is 
€10m.  

 Liquidity management costs [€5m/year]: Liquidity management costs arise 
through additional liquidity reserved for collateral and is estimated as 1% of 
locked up liquidity. With a minimum volatility buffer of €400m (depending on 
EUA prices and volatility), this results in costs of approximately €5m of liquidity 
management costs. 

 Administrative costs [€5m/year]: Ongoing administrative costs of €5m for 
increased regulatory scrutiny and reporting requirements, limit monitoring, 
additional licences (IT, Finance), additional legal support etc. 
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ANNEX E. SUGGESTED ANNOTATIONS TO 
THE EMIR FRAMEWORK 

This annex builds on the further remedy proposals provided in Section 7. It draws 
upon support from Luther Lawfirm, who provided suggested annotations to the 
EMIR framework for each remedy proposal. 

The suggested annotations to the EMIR framework are set out in the table below. 
Changes to the existing text are marked in red for additions or deletions). 

 










