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Delegations will find attached the compilation of comments received from Members States on the above-

mentioned proposal following the meeting of the LEWP (Police) on 22 September 2022.
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[bookmark: 3]AUSTRIA 

In general:  
- Austria has a scrutiny reservation. There are essential changes in the text, for example the 
incorporation of online search engines and changes in authorities. 
- Concerning data protection: 
Concerning data protection provisions there are no significant changes in the revised compromise 
text. For this reason Austria refers to its written comments sent to the Presidency on 27 July 2022.  
Especially the massive concerns regarding the encroachments on fundamental rights (Article 7) are 
repeated.  
The Presidency is urgently requested to discuss these questions and topics in a special workshop 
involving data protection experts. 
If this will not take place the Presidency is urgently requested to obtain the written opinion of the 
Council Legal Service regarding the accordance of Article 7 with Articles 8 and 9 CFR. 
Moreover the Presidency is requested to restructure this provision and formulate it more clearly. 
This is a provision with massive encroachments in fundamental rights. Such a provision is subject 
to increased legal certainty requirements. 
 
Regarding Chapter II, sections 5 (blocking order) and 5a: 
A detailed examination of the changes in the text was not possible due to the short-term nature of 
the submission of the revised document.  
Moreover the Presidency is requested to give further explanations concerning online search engines 
incorporating in the proposal and the “delisting orders”. 
Concerning the online search engines Austria wonders why there is no reference made to the 
provisions of the DSA. The draft of the DSA, Article 2 defines online search engines as follows: 
“online search engine’ means a digital service that allows users to input queries in order to perform 
searches of, in principle, all websites, or all websites in a particular language, on the basis of a 
query on any subject in the form of a keyword, voice request, phrase or other input, and returns 
results in any format in which information related to the requested content can be found;”. The 
coherence with the DSA and TCO has priority and is of essential importance.    
The Presidency is requested to give further explanations why the competent authorities are now 
regulated differently, especially why it is the same concerning the detection order but in the other 
areas it is the “competent authority”. Will there be a further definition of the “competent 
authority”?”. 
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At this moment we would like to uphold a general scrutiny reservation. 

 

Article 1 

We welcome the fact that search engines were added in the Regulation and would like to propose to 
include cloud services as well. We consider it would be beneficial to consider these services, seeing 
how that a large part of CSAM would otherwise not be addressed. 
 
Article 2 
 
Since May 2022 grooming is considered a crime in Belgium in relation to all minors (while the age 
of sexual majority remains to be 16 years). For this reason, but also for reasons of consistency and 
practical  considerations  we  would  like  to  see  the  definition  of  child  user  changed  to  18  years. 
Nevertheless,  we  of  course  underline  the  importance  to  exclude  situations  that  concern,  for 
example, a consensual relationship between children that have reached sexual majority. Sufficient 
attention should be given to this distinction at the level of the technologies used for detection.  
 
Article 7 
 
We  would  like  to  hear  about  the  different  possibilities  to  ensure  there  is  no  gap  between  two 
necessary  detection  orders  (which  exists  because,  for  example,  we  notice  that  the  updated  risk 
assessment is to be provided two months before the end date of the detection order but a detection 
order can only enter into force three months after it being issued). We would like to hear from the 
Commission  which  solutions  they  see  to  eliminate  this  gap.  In  this  regard  we  would  also  like  to 
inquire whether the possible adaptation of the detection order in the second section of Article 9(4) 
could also include a prolongation (limited to the maximum period of 24, or in case of grooming 12, 
months. 
 
We still find the words “appreciable  extent”, which should  indicate that a provider’s services are 
used too much for CSAM, in Article 7 to be quite vague.  
 
Article 10 
 
Belgium  welcomes  the  fact  that  a  well-balanced  procedure  has  been  sought  to  accommodate  the 
need to order the detection of CSAM and grooming also in private communications. We value a lot 
the  results-based  obligation,  if  an  order  has  been  judged  to  be  necessary  and  proportionate. 
Technologies  should  be  “effective”,  as  stipulated  in  Article  10(3)(a).  This  requires  the  necessary 
solutions to detect even in the case of encryption. It is important to remain technology-neutral in the 
text. The right to encryption seems guaranteed through the requirements in Article 10(3)(c).  
 
 

 

WK 10235/2022 ADD 4 

3 

LIMITE 



[bookmark: 5]Article 8 
 
We welcome the section on translation that is added in Articles 8(2), 14(4), 17(4) and 18b(4), which 
is more in line with the DSA compromise text. This is namely relevant  in light of a cross-border 
removal order (see written comments for Article 14). We do propose the folllowing amendments: 

-  Similar  to  the  DSA  compromise  text  we  would  like  to  see  a  description  of  those  “most 

important  elements”  that  have  to  be  translated.  This  seems  like  an  important  clarification 
and an important element of consistency.  

-  It should also be considered to add, as in the DSA compromise text, the fact that a provider 

and an authority may agree upon a language bilaterally. In practice this could be English.  

-  Additionally we suggest  to  look  into the linguistic choice to  write “the language” because 

the provider could indicate multiple languages and also the authority could have several.  

 
Article 12 
 
We  welcome  the  prolongation  as  proposed  by  the  Presidency,  but  do  confirm  our  preference  for 
preserving  ongoing  investigation  where  needed  and  as  long  as  needed.  Also,  consistence  where 
relevant should be ensure with the time periods in Articles 48(6) and (7) as well as Article 49(3). 
 
As for the informing of the user in Article 12(2) about how the provider became aware of possible 
CSAM,  we  want  to  highlight  the  importance  of  safeguarding  the  effectivity  of  the  established 
measures, similarly to Article 6(3) on the risk mitigation measures.   
 
In the same spirit as the German request about the consistency with the DSA compromise text in 
relation to the phrase “giving rise to suspicion” in Article 12(1) we wonder about the terminology of 
“flag” in Article 12(3). In order to ensure clarity we suggest to replace “flag” with “submit notices” 
as well as a concrete reference in the text to Article 14 DSA, to make sure the link with the notice 
and action mechanism is evident.  
 
Article 14 
 
We welcome the fact that namely removal orders are proposed to have a simpler procedure. This 
one-step  procedure  would  be  more  workable  and  streamlines  the  procedure  with  the  TCO 
Regulation. This should of course still be read together with the requirements for the coordinating 
authorities  and  the  competent  authorities  in  Articles  25(9)  and  26  in  order  to  ensure  an  efficient 
procedure.  Of  course,  it  remains  important  to  study  further  the  impact  on  national  procedures  of 
certain role descriptions.  
 
In addition to the proposed changes we would like to see the possibility for cross-border removal 
orders added. We want to further streamline this aspect with the TCO Regulation as well as with 
Article  8  of  the  DSA  compromise  text.  The  operational  added  value  thereof  is  obvious.  The 
additional  verification  by  the  coordinating  authority  in  Article  14(3a)  for  example  is  probably 
inspired by the TCO Regulation, but there it was only foreseen because of the cross-border element. 
This should be kept in mind when drafting the text.  
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[bookmark: 6]Article 16 
 
We still have several questions and concerns in relation to the blocking order:  

-  We have no knowledge of a country where individual URLs other than the top-level URL, 

can  be  blocked  by  the  internet  access  service  provider.  We  would  like  to  ask  the 
Commission about the countries that supposedly have this technical possibility. As it stands, 
proportionality seems to be not feasible, although it definitely remains important of course 
to  be  able  to  issue  blocking  orders  in  case  removal  orders  prove  to  be  fruitless.  Another 
technical aspect to be considered is IP filtering.  

-  We  would like to see the blocking order also addressed to the DNS (domain name system) 

service  providers,  because  it  is  less  and  less  the  internet  access  service  provider  that  can 
block the domain names. A definition of the DNS service providers can be found in the NIS 
(Network and Information Security) 2 – Directive. 

-  We understand the reasoning that the blocking order ideally is considered if a removal order 

proves  fruitless,  for  example  because  a  hosting  provider  in  a  third  country  is  not  giving 
effect to it. However, we wonder how all the Member States will be informed about the non-
execution  of  a  removal  order.  Every  Member  State  has  a  stake  in  this,  because  every 
Member State would have to order its own internet access services providers and its DNS 
service providers to block a certain URL. So how do Member States know that it is time to 
consider a blocking order?  

-  In Article 17(3) we see a link between the blocking order and the ‘delisting’ order. This is in 

line  with  desired  concertation  about  the  interaction  between  the  orders.  This  seems  thus 
useful, but we would like some explanation on the concrete intended effect thereof.  

-  Furthermore, we wonder whether the hosting provider also requires a right to challenge the 

blocking order, next to the user and the internet access service provider.  

-  The  new  construction  of  Article  16(1)  seems  to  indicate  that  the  internet  access  service 

providers  should  also  be  able  to  block  ‘new  CSAM’.  How  would  this  work  in  practice? 
Could you give an example so we can grasp the intended meaning of this proposal? 

-  In Article 16(7) we notice that the coordinating  authority would be the authority to  assess 

the necessary modifications and in Article 18(6) it is the coordinating authority that would 
execute  the  yearly  assessment.  Why  can  this  not  be  entrusted  to  the  competent  authority 
itself? 

 
Article 18a 
 
We wonder about the used phrase “a particular website”, which is different from the terminology 
“URL”  used  in  Article  16(1).  We  would  like  to  understand  this  difference  as  well  as  the 
considerations also in relation to technology neutral texts.  
 
Article 21 
 
We refer to the Commission’s confirmation that victims are not obliged to or should not be able to 
indicate which provider exactly is hosting CSAM. Indeed, if victims are informed in a certain way 
that  CSAM  regarding  them  is  hosted  somewhere,  this  should  be  sufficient  in  order  to  enable  a 
proactive search by the EU center. In Article 21 and certainly in Article 49(1) this situation does 
however not seem to be clearly covered by the text. We suggest therefore to add this clarification in 
the text, namely that the requested assistance and the proactive search are not limited to identified 
providers. 
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We  support  Article  22  as  a  legal  basis  for  data  retention.  It  is  essential  to  foresee  this  in  the 
Regulation in order to be able to effectively address CSAM. We should however be sure that the 
text cannot be interpreted in a way that current legal possibilities in the Member States, such as for 
example legislation that enables data retention for certain entities or other crimes is not affected. We 
should be ware of minimalistic interpretations that would conclude that data can only be preserved 
for those purposes as listed in paragraph 1. In the English, Dutch and French versions at least we 
interpret the words chosen to mean that those providers can only preserve data for those purposes 
and not for other purposes (even if national legislation permits this). Furthermore, if we follow the 
reasoning of the Commission that the textual structure in paragraph 2 foresees that Member States 
can also limit the period to less than 12 months, it seems also that Member States could limit the 
purposes for which the providers should preserve the data. We believe that these elements should 
probably be clarified in the text to avoid misinterpretation later on.  
 
As  related  to  the  content  of  the  Article,  we  believe  all  the  necessary  elements  are  covered.  No 
further  rules  related  to  the  access  by  law  enforcement  authorities  and  justice  actors  should  be 
included. The national rules and conditions play an essential role in this regard, taking into account 
also the relation with other data retention rules on the national level. Next to this, we consider 12 
months to be an appropriate time period. This time period is necessary in our experience. 
 
Article 23 
 
We are still not  clear on the difference  and the relationship  between the  point of contact  and the 
legal representative, if both should be established in the EU and only one of each should be created. 
Is  the  point  of  contact  meant  to  make  sure  certain  well-established  contacts  with  one  specific 
Member  State  can  be  preserved?  Or  is  it  desirable  for  a  provider  to  be  legally  present  in  one 
Member State but practically operating from another? We would like some clarifications on this.  
 

Lastly, we would like to share a few technical comments:  

•  In the second section of Article 5(3) it seems that reference should be made to Article 5(2) 

instead of “the first subparagraph”.  

•  In Article 6(3) it seems that the words “the assessment of” should be deleted at the end.  
•  In the second section of Article 14(5) and Article 14(6) it seems that reference should be 

made to the second paragraph instead of “paragraph 1”. 

•  In Article 24(3) we suggest to use the singular of “legal representatives”. 
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With regard to  the discussions form  the LEWP’s meeting on 22 September 2022 Bulgaria would 
like to provide the following comments: 
We  are  concerned  about  the  revised  wording  of  Art.7,  Para.7  where  it  is  indicated  that  "The 
detection  orders  concerning  the  solicitation  of  children  shall  apply  only  to  interpersonal 
communications between a child user and an adult."  
From a practical  point of view this might  prove to  be ineffective, due to  various reasons.  Firstly, 
there  are  many  accounts  using  fake  photos  and  fake  registration  data,  which  would  make  the 
identification unreliable and it could lead to possible omission of victim - offender communication. 
It  is  well  known  that  most  of  the  offenders,  initiating  communication  with  children  are  actually 
using fake accounts, pretending to  be  a  child with  an age similar to  the  victim's. The real  age of 
offender  might  be  properly  established  only  after  the  identification  of  the  person,  which  usually 
happens on the basis of data such as IP addresses, e-mails, which are also quite easily masked. If a 
detection order is issued we don't have guaranties that a service provider would be able to establish 
the real age of their users, considering that most of the social  media services do not  ask for  ID's 
when registering account.  
Another  issue,  that  we  often  encounter  is  also  underaged  persons  (or  child  users)  abusing  other 
children via online communication services. This is another type of cases which might prove to be 
problematic. 
Therefore we prefer to keep the current wording of Art.7, Para.7 “The detection orders concerning 
the solicitation of children shall apply only to interpersonal communications where one of the users 
is a child user”. 
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Regarding the Article 8(2): 
“The order may also be transmitted in the language of the authority issuing the order, provided that 
it  is  accompanied  by  a  translation  of  at  least  the  most  important  elements  necessary  for  the 
execution of the order into the language declared by the provider in accordance with article 23(3).” 
 
It  would  be  necessary  to  revise  the  Article  and  state  which  elements  of  the  order  should  be 
translated.  The  term  „most  important  elements“  is  not  precise  enough  and  could  be  subject  to 
arbitrary interpretation. 
 
Regarding the Article 12(2): 
„The time period of six months refered to in this subparagraph shall be extended by up to 6 months 
where so requested by the competent authority referred to in Article 48(6), point a.“ 
It is in the best interest of the criminal investigation to revise this subparagraph and extend the time 
period in both cases. We suggest the following changes: 
„The  time  period  of  six  months  refered  to  in  this  subparagraph  shall  be  extended  by  up  to  12 
months where so requested by the competent authority referred to in Article 48(6), point a.“ 
 
Regarding the Article 14(1): 
It  would  be  necessary  to  define  term  „the  competent  authority“  so  there  is  no  doubt  about  the 
process of drafting national legislation. 
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Regarding Article 16:  

The negotiations on the proposal for the regulation laying down rules to prevent and combat sexual 
abuse (the CSA) naturally involve a close dialogue with the police in all member states. In Denmark, the 
area of CSAM is currently handled in a voluntary agreement between the National Police and the ISP’s. 
On that note, the Danish National Police made a few remarks regarding article 16 due to their 
experiences combating CSAM. Based on these remarks, Denmark has two recommendations to the 
proposal.  

Firstly, we recommend that it should be mandatory for member states to impose on the ISP’s to make a 
“STOP-site” which the user will encounter if the user tries to enter an illegal site containing CSAM. In 
the Danish model, this site also contains a link to a hotline for people who want to get help for their 
obsessive thoughts about children.  

Secondly, the Danish agreement with the ISP’s obliges the latter to send so-called referrals to the police. 
This entails that the ISP’s inform the police about which site the user used before entering the blocked 
site. This is very useful since many of the users come from sites that also contain CSAM, and with this 
notification the authority will be able to block this site as well. It is therefore our recommendation that 
the provision makes it mandatory for the ISP’s to forward these referrals to the coordinating authorities.  

Regarding Article 28:  

According to article 28, the coordinating authority shall have the power to impose fines or request a 
judicial authority in their Member State to do so. However, this is not possible according to Danish law. 
In Denmark, an administrative authority cannot request a judicial authority to impose fines. The 
administrative authority has to request the prosecution service to prosecute the individual or legal entity.  

Therefore, Denmark requests the Presidency’s opinion as to whether the provision in its current form 
allows for this extra step so that the CSA is in line with Danish legislation. 
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[bookmark: 11]GERMANY 

General remarks 

  Germany thanks the Presidency for its initial text proposals for chapters I and II and for the 

opportunity to discuss them.  

  As the Federal Government has not yet completed its examination, we would like to enter a 

general scrutiny reservation. 

  Germany is very interested in hearing whether the other member states have taken a position 

on the following issues, which are being discussed within its Federal Government. If so, 
Germany is interested in finding out what their positions are and believes a separate 
exchange of views in the Council working party is needed. 

  Our questions concern the following: 

o  defining and limiting the requirements for issuing detection orders; 

o  concerns about provisions resulting in the monitoring of private communication; 

o  including personal storage within the scope of the Regulation, such as cloud storage 

as a backup for own photos on mobile phones; 

o  the application of Article 7 of the proposed Regulation to “new material” and 

grooming; 

o  the use of client-side scanning; 

o  the protection of end-to-end encryption; 

o  including audio communication within the scope of the Regulation; 

o  the question as to how risk assessment, risk mitigation, deletion/blocking can be 

carried out without using detection technologies; 

o  unresolved questions regarding age verification; and 

o  including content and conduct within the scope of the Regulation which are not 

punishable under national law. 

 

Chapter I, articles 1 and 2 

  Germany is open to the proposal to include online search engines in the scope of the 

Regulation. This would cover all possible service providers, just as the Digital Services Act 
(DSA) does. The resulting obligations for online search engine providers (including 
delisting obligations) are subject to further examination.  
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[bookmark: 12]Chapter II 
Section 1 (Art. 2–6)  

  Article 2:  
  Directive 2011/93/EU gives the member states discretion in setting the age of sexual consent 

(Article 6 of the Directive). Many member states have used this discretion, so that the age of 
sexual consent differs in the various member states. This is noted in national criminal law. 
The national decisions should be taken into account here. We therefore propose inserting a 
new paragraph after Article 2 (i) (definition of a child): “age of sexual consent” means the 
age below which, in accordance with national law, it is prohibited to engage in sexual 
activities with a child. 

  Further, Directive 2011/93/EU also explicitly leaves to the discretion of the member states 

to decide whether certain conduct is punishable (Article 5 (7) and (8), Article 8 (2) and (3) 
of the Directive). The text of the proposed Regulation should take this into account as well. 
We therefore propose amending Art. 2 (l) in the following way: ‘child sexual abuse 
material’ means material constituting child pornography or pornographic performance as 
defined in Article 2, points (c) and (e), Article 5 (7) and (8) and Article 8 (2) und (3), 
respectively, of Directive 2011/93/EU, in accordance with national law.  

-  (Reactive): Germany stands by its points made on 5 July 2022. 

 
Section 2 

-  Germany agrees with the additions to Article 8 (2) with regard to the language in which the 

detection order is transmitted. 

-  Germany assumes that the articles concerning detection orders will be discussed in the 

working party following the technology workshop on 29 September 2022. It would be 
desirable to have text proposals from the Presidency then. 

-  In Germany’s view, the Regulation must not lead to general interference with private, in 

particular encrypted, communication where there is no suspicion of wrongdoing, or to the 
weakening or circumvention of seamless and secure end-to-end encryption. With this in 
mind, Germany believes it is necessary to state in the draft text, for example in 
Article 10 (3) (a) (new), that no technologies will be used which disrupt, weaken, 
circumvent or modify encryption. The Federal Government is still in the process of 
examining the use of other technologies.  

-  Germany also asks the Commission to explain its understanding of human oversight of the 

technologies used (see Article 10 (4)). The Presidency has deleted text from Article 10 (4c). 
Germany believes that the reference to human intervention should not be moved to the 
recitals, because this is a key issue which should be addressed in the operative part of the 
text. Germany also asks the Commission to sketch out the envisaged procedure for 
informing users (Article 10 (5)).  

-  (Reactive): Germany stands by its points made on 5 July 2022. 
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[bookmark: 13]Section 3 

-  Article 12 (2): please explain the changes to Article 12 (2) and their relation to Article 48 (6) 

of the draft proposal. Article 48 (6) (a) of the draft proposal allows the competent law 
enforcement authority of a member state to prevent the user concerned from being informed 
for a time period to be specified. By contrast, Article 12 (2) (subparagraph 2) has so far 
governed the case in which the competent law enforcement authority does not take action. 
With this in mind: how are the possibility to issue an order according to Article 48 (6) (a) 
and the maximum time period specified in Article 48 (7) supposed to relate to the new 
possibility to issue an order according to the newly inserted sentence 2 in Article 
12 (2) (subparagraph 2) and the maximum time period specified there? 

-  Article 13 (f): Germany is grateful for the addition of the IP address, time zone and port 

number. 

-  Please clarify the effects of the differences in wording between Article 12 of the 

Commission’s draft (“indicating potential online child abuse”) and Article 15a of the draft 
Digital Services Act (“giving rise to a suspicion”). Does the Commission regard these 
requirements as differing in substance? Should the wording be the same in both texts? 

-  We would like to emphasise already at this point that, in Germany’s view, to process reports 

effectively, it is essential for these reports to be forwarded to the Member States without 
delay following the necessary initial review.  

-  (Reactive): Germany stands by its points made on 5 July 2022. 

 

Section 4 (Removal obligations) 

-  Article 14: Germany asks for an explanation of the revised procedure for issuing removal 

orders; in particular, Germany would like an explanation of the review by the Coordinating 
Authority in the new Article 14 (3a). Why does the provision only apply “if the competent 
authority issuing the removal order is not designated as the Coordinating Authority of its 
Member State”? Why is such a review not considered necessary for removal orders issued 
by the Coordinating Authority itself? What does the Commission think of the new 
procedure?  

 
Section 5 (Blocking obligations) 

-  Our comments on Article 14 apply accordingly to the changes to the procedure for issuing 

blocking orders. 

-  In Article 16 (1), after the deletion of the word “known”, the first subparagraph could refer 

to new CSA material and the second subparagraph could refer to known CSA material. 
What is the relationship between the two subparagraphs? Why has this distinction been 
made? Is paragraph 1 subparagraph 1 supposed to refer to a separate power to issue orders? 
What are the prerequisites for such power, and which specific orders is it supposed to 
enable? This provision seems far too vague.  

-  Please explain the extensive deletions in Article 16, in particular the deletions in paragraphs 

2 and 4. We would also like to know why Article 16 (6) has been deleted, meaning that no 
end date for the blocking order is defined. 

-  With regard to the addition to Article 17 (3), please explain in which cases (“where 

relevant”) search engines are to be informed of blocking orders.  
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[bookmark: 14]Section 5a (Delisting orders) 

-  The new section 5a addresses the obligations of providers of online search engines, which 

were newly added to the scope of the Regulation. Germany is open to the proposal. The 
related obligations are the subject of further examination. Germany enters a scrutiny 
reservation here.  
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[bookmark: 15]HUNGARY 

Hungary welcomes the inclusion of search engines under Article 1(da) and would like to see cloud 
services included. 

In Article 2(f), as content is identified by URL, the exclusion of DNS providers from the scope of 
the Regulation could make DNS-based filtering by Internet access providers, which is widespread 
in the EU, impossible. Moreover, the definition of Internet Access Service is cross-referenced from 
the Regulation (EU) 2015/2120, and it does not clearly specify, whether the DNS resolver service 
provided by an Internet Access Provider is part of the Internet Access Service on not. The definition 
of Internet Access Service in the CSA Regulation should clearly specify whether an ancillary DSN 
resolver service is in scope, or preferably, DNS resolver service should be added to the list of 
services in scope under Art. 2(f).  

Identifying CSA content based on URLs alone is not efficient anyway, since in modern hosting 
frameworks a significant part of the content is accessed through dynamically generated web pages. 
It would be more appropriate to introduce a requirement for the identification of CSA content on the 
basis of a digital hash, which would allow content identified as CSA to be blocked at the time of 
upload in the case of hosting services or before transmission in the case of interpersonal 
communication services. In addition to a deterministic digital footprint, the possibility of AI-based 
content identification could also be considered. 

In Article 7(4), it should be deleted the word "shall" from the introductory sentence, on the one 
hand it is obvious that the coordinating authority and the court are doing their job, but on the other 
hand, if we include it, it violates the right and obligation of discretion. 

In the last sentence of Article 7(7), we suggest to keep the original text, the new proposal makes be 
the regulation circumventable.  

In Article 8(2), we would still suggest to include the possibility to use the English language, there is 
already an example in EU law enforcement legislation that we have made a specific reference to 
this language, it would facilitate communication between the parties in some cases if both parties 
had to accept the English version of the orders. 

In Articles 14 to 18, the compromise text of the proposal, in order to make the text more flexible, 
refers only to competent authorities instead of independent administrative bodies and judicial 
authorities. For us, this regulatory technic is also acceptable, if the text defines competent authority 
in line with the wording of Article 13 of the TCO Regulation (2021/784). 
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[bookmark: 16]ITALY 

The nettlesome point of the new draft are for Italy the following: 

1) regarding the removal order, the delisting and the reporting obligation, it S mentioned  a generic 
" competent authority" .that  implies that  each and every state must appoint a new body ( a third 
party that adds itself to the judicial authority and the police), and it could beget issues with the 
application of the law( I.e. Different applications among the states). Theoretically this new authority 
doesn't respect the need  to assure that  a public authority must be in charge of investigation,  in 
order to avoid  problems with the ongoing investigations led by judicial authority. 

2) art / paragraph 7 mentions "interpersonal communications between a child user and an 
adult".it's almost impossible during the investigation to assess the existence in such 
communication if one of the people involved is a minor or an adult. That could implie that the 
detecting activities could be to much restricted, widen not enough to cover all the relavant 
case., expecially if the voluntary detection is no more allowed. 

3) the coordinating authority appears to possess a unchecked power, that, according to the draft, 
could authorise this body to propose a jurisdictional initiative if there is a conflict of attribution. It 
would be better to organise a meeting in order to explicate how this authority could work 
effectively. 
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[bookmark: 17]LATVIA 

LV maintains general scrutiny reservation.  
 
PRELIMINARY COMMENTS 
 
Article 2 “Definitions” 
 
Regarding Article 2(j) (includes definition of child user), LV shares the views of COM that for the 
sake of necessity and proportionality a specific threshold has to be determined (in this regard LV 
gives preference to overreporting than underreporting; in case of LV, the age of sexual consent is 
16). 
 
Concerning the Presidency’s amendments in the definition of “child user” (a reference to “a natural 
person”  has  been  replaced  by  a  reference  to  “a  child”),  LV  agrees  to  the  COM  that  the  current 
wording  is  confusing.  LV  notes  that  in  accordance  with  the  new  wording  “’child  user’  means  a 
child [any natural person below the age of 18 years] who uses a relevant information society service 
and a natural person below the age of 17 years”. In view of this, LV suggests either returning to 
the previous wording or employing such a definition: “’child-user’ means a natural person below 
the age of 17 years who uses a relevant information society service”.    
 
Article 3 “Risk assessment” 
 
LV  still  finds  it  important  that  almost  all  hosting  service  providers  and  interpersonal 
communications service providers have at least 6 months to carry out the first risk assessment. LV 
understands  that  in  accordance  with  Article  3(4)  the  first  risk  assessment  has  to  be  carried  by  3 
months after the date of application of the proposed CSA Regulation (it shall apply from six 
months after its entry into force that is on the twentieth day following that of its publication in the 
Official Journal of the European Union). Thus, in practice, the relevant providers already offering 
their  services  in  the  Union  will  have  9  months  from  the  entry  into  force  of  the  proposed  CSA 
Regulation to prepare the first risk assessment, that, in LV view, is sufficient. In view of this, LV 
considers  that  at  least  6  months  should  also  be  granted  to  those  providers  that  did  not  offer  the 
service  in  the  Union  by  the  date  of  application  of  the  proposed  CSA  Regulation  (currently  3 
months). 
 
Article 5 “Risk reporting” 
 
LV still believes that in the second subparagraph of Article 5(3) a reference to Article 5(2), not to 
the first subparagraph of Article 5(3) should be mentioned (LV considers that this provision refers 
to the suspension of the 3 months’ period related to the assessment of the Coordinating Authority 
of the establishment referred to in Article 5(2) not to the two weeks’ that is the maximum period the 
Coordinating Authority can grant to the provider to submit the required further information referred 
to in the first subparagraph of Article 5(3)).   
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[bookmark: 18]Article 7 “Issuance of detection orders” 
 
LV notes that the proposed CSA Regulation does not include clear and specific provisions related 
to the possible extension of the issued detection order or to the issuance of a subsequent detection 
order.  Thus,  LV  is  concerned  that  in  practice  it  could  lead  to  a  situation  where  a  hosting  service 
provider or an interpersonal communications service provider is not required to make a mandatory 
detection  of  CSA  in  a  particular  service  for  a  certain  period  of  time  despite  the  high  risk  of 
dissemination of CSA there. 
 
In  LV  view,  it  is  not  sufficient  to  determine  a  specific  time  period  by  which  the  provider  shall 
update the risk assessment (in accordance with Article 3(4)(a) of the proposed CSA Regulation “at 
the latest two months before the expiry of the period of application of the detection order”). Thus, 
LV  welcomes  COM  suggestion  (made  during  the  last  LEWP-P  meeting)  to  consider  including 
additional provisions in the proposed CSA Regulation to avoid the gap between the application of 
the issued detection order and a subsequent detection order.  
 
Article 14 “Removal orders” 
 
LV  sees  the  Presidency’s  amendments  regarding  the  issuance  of  removal  orders  as  a  step  in  the 
right direction. There is a clear need to rationalize this process by bringing it closer to the relevant 
provisions of the TCO Regulation.1  
 
At the same time, LV has several detailed comments: 
 

  Firstly, LV considers that, in light of the increased role of the competent authority, there is 

a need to include a clear understanding/definition of the competent authority (in this 
regard Article 13 of the TCO Regulation could serve as a basis). LV would also encourage 
the Presidency to re-evaluate whether the definition of “competent authority” should entail 
the  Coordinating  Authority  since,  at  least  at  this  point,  it  seems  that  the  Coordinating 
Authority will have higher independence requirements (this comment relates to the level 
of  the  playing  field  issue  and  proposal’s  attempt  to  streamline  the  Member  States’ 
processes in light of the Article 114 of TFEU); 

  Secondly, LV believes that the new Article 14(3a) should be deleted; LV agrees that a 

similar  provision  could  work  for  cross-border  removal  orders,  however,  within  one 
Member  State,  it  is  impossible  to  implement  it  (identical  comments  LV  has  regarding 
second subparagraph of Article 16(4) and Article 18a(3));  

  Thirdly,  LV  also  considers  that,  in  light  of  the  changes  in  the  issuing  authority  of  a 

removal  order,  the  references  to  “Coordinating  Authority  of  establishment”  should  be 
replaced by the references to “competent authority” in Articles 14(5) and (6) (identical 
comments LV has regarding Articles 16(7), 17(5) and 18b(5)).           

 
Article 17 “Additional rules regarding blocking orders” 
 
LV  notes  that  in  Article  17(1)(d)  a  reference  to  “a  removal  order”  should  be  replaced  by  a 
reference to “a blocking order”.  
 
 

 

                                                 
1Regulation  (EU)  2021/784  of  the  European  Parliament  and  of  the  Council  of  29  April  2021  on  addressing  the 
dissemination of terrorist content online (EU OJ L172, 17.5.2021., P.79).  
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[bookmark: 19]LITHUANIA 

Following the LEWP meeting on 22 September 2022, regarding the COM proposal for a Regulation 
of the European Parliament and of the Council laying down rules to prevent and combat child 
sexual abuse, Presidency compromise texts, document No. 12354/22 (hereafter - CSA), Lithuania 
would like to make the following general remarks: 

• 

Relation with ePrivacy Directive and Decision of Court of Justice of European Union on 
confidentiality of communications; 

• 

Relation with Regulation 2021/1232; 

• 

Risk assessment/reduction measures: the presented criteria are too general and leave too much 
space for interpretation (and mistakes), therefore they do not meet the requirements of legal 
clarity and predictability, which are necessary to justify the limitation of the confidentiality of 
communication between natural persons (interference). 

• 

We would also like to pay your attention one more time on Joint EDPS-EDPB opinion 
04/2022 on the Proposal for a Regulation of the European Parliament and of the Council 
laying down rules to prevent and combat child sexual abuse, adopted on 28 July 2022, 
especially on its 4.5, 4.8.1 and 4.11 points. 
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[bookmark: 20]MALTA 

Following the Law Enforcement Working Party meeting held on 22 September, below please find 
Malta’s comments on the revised compromise text on Chapter I and II, as follows: 

- 

General Comment:  

Malta is placing a scrutiny reservation on Articles 25 to 29 ahead of the next iteration of the revised 
compromise text.  

- 

Articles 3 and 5: 

Does the Commission envisage other competent authorities assisting the Coordinating Authority of 
establishment in its role on risk assessment and risk reporting on the basis of Article 25 (3)? 
Alternatively, if this is not envisaged, Malta suggests the following textual amendments in Article 3 
(4) (b) and new Article 5 (7), and to empower Member States in providing for this: 

- 

Article 3 - Risk assessment  

4(b)   the Coordinating Authority of establishment may require the provider to update the 

risk assessment at a reasonable earlier date than the date referred to in the second 
subparagraph, where there is evidence indicating a possible substantial change in the 
risk that the service is used for the purpose of online child sexual abuse. 

Member States may designate any other competent authority to assist the 
Coordinating Authority of establishment in this function. 

- 

Article 5- Risk reporting   

7. 

Member States may designate any other competent authority to assist the 
Coordinating Authority of establishment in this function. 

- 

Article 12 

While Malta welcomes the increase in the timeframe from three months to six months for the EU 
Centre to instruct providers in withholding from users the identification of potential child sexual 
abuse, the timeframe is still considered as limited for investigations. Malta would like clarification 
as to why the amendment in paragraph 2 of this article did not specify the ‘competent authority’ as 
being a ‘law enforcement competent authority of a Member State’. 

- 

Article 14 

Malta welcomes the amendments to this article and similar articles in allowing for flexibility to 
Member States in designating other competent authorities to issue orders. With the new approach, 
Malta would appreciate a step-by-step explanation on how this would work in practice, in 
particular, the new sub article 14(3a). 
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[bookmark: 21]THE NETHERLANDS 

The Netherlands acknowledges the problem of Child Sexual Abuse Material (CSAM) and the 
urgency to prevent and fight child sexual abuse. In recent years, the Netherlands has made great 
efforts to reduce the amount of CSAM on Dutch networks. The Netherlands is a major proponent of 
a joint European approach to combat child sexual abuse material, particularly given the fact that the 
Internet so easily crosses national boundaries. We are therefore pleased that the European 
Commission has published a proposal that should enable the Member States to fight child sexual 
abuse more effectively and jointly, all across Europe. We applaud the efforts of the Commission 
and we welcome the proposal, although we also have various questions and concerns. The 
Netherlands appreciates the possibility to ask questions about the proposal and looks forward to the 
Commission’s responses. 
 
General remarks 

 
Detection CSAM 
The Netherlands would like to thank the Presidency for the revised text of chapter I and II. We note 
that only a few adjustments have been made to the articles regarding detection of CSAM compared 
to the initial version. The Netherlands regards these articles important, hence we still have questions 
concerning the detection order. The questions regarding the detection order mainly focus on how 
such an order fits into a proportionate and efficient approach to prevent the storage and 
dissemination of CSAM and the security implications of communication and other data. We are 
currently studying the text. At this moment we would like to uphold a general scrutiny reservation. 
The Netherlands supports the premise of the proposal that both member states and internet service 
providers have a joint responsibility in preventing and combating CSA. At the same time, the 
Netherlands has concerns about a number of aspects of the proposal because the proposal not only 
appears to infringe on the right of private life, the rights defined in the GDPR and the 
communication confidentiality of citizens, but may also harm the security of internet. These 
concerns focus specifically on the detection order imposed on providers of hosting services and 
interpersonal communication services, identified as being at high risk for being used for the 
dissemination of CSAM and grooming. The Netherlands wants to tackle CSAM effectively, but it is 
essential that end-to-end encryption will not be made impossible. It is therefore necessary to get 
more information on how the Commission envisions dealing with CSAM proportionately and 
efficiently. 
Detection grooming 
Detection of grooming is very sensitive, as this process involves text in which the content is subject 
to interpretation. The technology to detect grooming is still in development but is expected to 
generate a large number of false positives. This could significantly infringe on the right of private 
life, the rights defined in the GDPR and the communication confidentiality of citizens. The 
Netherlands advocates that detecting of grooming should be a task reserved exclusively for law 
enforcement agencies. 
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[bookmark: 22]Removal order 
The Netherlands supports the obligation for hosting services to remove CSAM, once discovered and 
reported, within 24 hours.  
The Netherlands is in favor of simplifying the process of the removal order. However, the question 
is whether the proposed process of the Presidency in article 14 is legally possible and does not 
violate our constitution. Please note the comments of the Netherlands to the revised text of article 
14 below.  
 

Questions art. 1 – art. 24 
The Netherlands would appreciate the Presidency and the Commission to clarify on some matters 
regarding the following articles. 
 

Chapter I 
Article 1  
(1)(da) 
The revised version of Chapters I and II includes a specific obligation for online search engines to 
issue a so-called delisting order. There is no such obligation in the TCO Regulation. What is the 
reason for including this obligation in the CSAM Regulation? Is the presidency of the opinion that 
not everything is covered by the removing, blocking and detection order? Could the Presidency 
elaborate on this? 

Article 2 
(2)(m)  
The Netherlands wonders if the word "potential" should be removed? It is not potential CSAM if it 
previously already has been categorised as CSAM. 

 
Chapter II 
Article 3 
(4) 
Could the Commission please clarify on what is meant by ‘when necessary’? 

Article 4 
(3) 
How is the privacy of (underage) users ensured in the age verification and age verification process 
to reliably identify underage users on their services? Could the Commission please clarify on this 
matter? 
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[bookmark: 23]Article 6  
(1)(c)  
How does this relate to the privacy of underage users?  
Can the Commission please clarify on how providers can take the necessary measures on age 
verification and age assessment, with on the one hand the importance of establishing whether 
grooming is taking place and on the other hand with the requirements of the GDPR for handling 
personal data. 
 

Article 10 
(4)(a) 
Could the Commission please clarify on what is meant by ‘necessary measures’? 

(4)(c) 
Could the Commission please clarify on what ‘human oversight’ means? And if this means that 
employees of companies subject to the regulation are exposed to CSAM? 

(4)(f) 
Could the Commission please clarify on what is meant by ‘regularly’? 

(5)(c)  
It states that the provider shall not provide information to users that may reduce the effectiveness of 
the measures to execute the detection order. Can the Commission please clarify on who determines 
what information providers provide or not? 
 

Article 12 
(2) 
Can the Presidency explain the reason why this has been extended to 6 months? 

Article 13 
(1)(f) 
Could the Presidency please clarify on why they consider this additional information necessary? 

(1)(j) 
There is no mandatory human monitoring for both CSAM detection and report submission. This 
means that most, if not all, reports are prepared and submitted using algorithms. How do these 
algorithms decide which report requires urgent action and which report don’t? Based on what data 
does this algorithm takes this decision? And if the decision is not entirely algorithm-based, but 
human monitoring is part of the decision-making process, how is this decision made without 
requiring the individuals to observe potential child abuse material? Could the Commission please 
elaborate on this? 
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[bookmark: 24]Article 14 
Amended version of Article 14, Paragraph 1 
An important distinction can be made between information on the internet that is available to the 
public and information that is not. Regarding the latter, the Dutch Constitution consists of the right 
to freedom of ‘telecommunication’. The provision concerning this right only allows this right to be 
infringed after a prior decision by a judge.  
When assessing the new proposal of the text of Article 14, concerning the rules about the removal 
order, a key basis for the Netherlands is that removal orders can only be issued by the Coordinating 
Authority if the order is limited to material that is available to the public. If the revised text of 
Article 14 also enables Coordinating Authorities to issue removal orders with regard to material not 
available to the public, the Netherlands cannot support it.  
It is for this reason that the Netherlands proposes to amend the text of Article 14, Paragraph 1, as 
follows: 
1. 

The Coordinating Authority of each Member State shall have the power to issue a removal 

order requiring a provider of hosting services which stores and disseminates information to the 
public under the jurisdiction of that Member State to remove or disable access in all Member States 
of one or more specific items of material that, after a diligent assessment, the Coordinating 
authority Coordinating Authority  or the courts judicial authorities or other independent 
administrative authorities referred to in Article 36(1) identified as constituting child sexual abuse 
material. 
 
(1) 
Can the Presidency please elaborate on what is meant by ‘hosting service providers’? Can the 
commission explain whether this includes mailing services? 

(3)(a) 
Can the Presidency please clarify on the need for adding this provision? This addition would mean 
that a competent authority, such as a judge, would decide that a removal order should be issued. The 
coordinating authority would then again review  whether that removal order violates this regulation 
or the fundamental right and freedom under the Charter. If the coordinating authority reckons it 
does violate this regulation, it could go to a judge again. This seems very complicated and would 
complicate the process. The Netherlands proposes to remove this paragraph.  
 

Article 16 
(4)(a) 
Could the Presidency  please clarify on why all objective criteria are removed? 

(4)(d) 
-  The Netherlands suggests to retain Article 16 (4)(d) because it requires considering the interests 

of all parties involved. 

-  Can the Presidency clarify on the need for adding this provision? The Netherlands 
suggests, as with article 14 (3)(a), to remove this paragraph. 
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[bookmark: 25]Article 18a  
Can the Presidency clarify on what exactly is meant by ‘delisting’? Does it mean removal from the 
list of search results, so that the particular website can no longer be found via the online search 
engine? It seems to be assumed that not all CSAM can be made inaccessible by the removal or 
detection order. Could the Presidency elaborate on why this particular article has been included? 

(1) 
Based on this formulation, the competent authority is obliged to issue a delisting order if the 
conditions in paragraph 3 are met. There may be reasons for the competent authority to refrain from 
issuing such an order (e.g. if the police are investigating). Propose to amend the sentence to: shall 
have power to. 
The competent authority shall have the power to issue a delisting order addressed to the provider 
of  online  search  engines,  when  the  conditions  indicated  in  paragraph  3  are  met,  under  the 
jurisdiction  of  the  Member  State  to  take  reasonable  measures  to  delist  a  particular  website 
indicating specific items of child sexual abuse material. 
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[bookmark: 26]SLOVAKIA 

General remarks 
The  Slovak  Republic  recalls  its  general  scrutiny  reservation  on  the  proposal  as  well  as  on  the 
amendments made by the Presidency as the national processes of examining the proposal have not 
yet been finalised. The following comments are to be regarded as preliminary.  
The  Slovak  Republic  would  like  to  thank  the  Czech  Presidency  for  the  compromise  texts. 
According to  our preliminary  assessment,  we welcome the  Presidency’s intention behind these 
changes,  namely  extending  the  scope  of  the  service  providers  covered  by  the  proposal  to  also 
include  online  search  engines  with  targeted  delisting  obligations  in  order  to  close  any  remaining 
gaps in combating child sexual abuse online; extending the time period for providers not to inform 
users of potential CSAM upon request by the competent authority and the possibility for extention 
of this period in order to not interfere with potential investigations by law enforcement authorities; 
and giving the competent authorities the power to issue removal orders and blocking orders without 
the Coordinating Authority having to request it with the aim of simplifying the process and making 
it more flexible. Having said that, these are significant amendments to the originally proposed text 
which, in our opinion, merit sufficient further discussion. 
Article 2  

  letter b): While the letter has not been subject to amendments by the Presidency, we would 

like  to  suggest  a  slight  modification  of  the  definition  of  the  term  interpersonal 
communication service. In letter b), it is defined as “a publicly available service as defined 
in  Article 2, point 5, of Directive (EU) 2018/1972,  including services which enable direct 
interpersonal  and  interactive  exchange  of  information  merely  as  a  minor  ancillary  feature 
that is intrinsically linked to another service”. The referenced definition in Article 2, point 5, 
of  Directive  (EU)  2018/1972,  however,  excludes  services  which  enable  interpersonal  and 
interactive communication merely as a minor ancillary feature that is intrinsically linked to 
another  service,  which  may  cause  interpretation  problems.  Slovakia  therefore  proposes  to 
formulate the definition by using the direct wording of the first part of the definition as per 
Directive  2018/1972,  followed  by  the  minor  ancillary  feature  clarification  so  that  the 
definition  would  read  as  follows:  “‘interpersonal  communications  service’  means  a 
service  normally  provided  for  remuneration  that  enables  direct  interpersonal  and 
interactive exchange of information via electronic communications networks between a 
finite  number  of  persons,  whereby  the  persons  initiating  or  participating  in  the 
communication  determine  its  recipient(s),  including  services  which  enable  direct 
interpersonal  and  interactive  exchange  of  information  merely  as  a  minor  ancillary 
feature that is intrinsically linked to another service”. 

  letter j): The Slovak Republic shares the concerns expressed by a number of Member States 

related to the definition of child user in relation to the differing age of sexual consent across 
the  MS.  We  have  heard  the  explanation  of  the  COM,  however,  and  have  no  drafting 
suggestions at the moment. 
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[bookmark: 27]Article 12 
The  Slovak  Republic  enters  a  positive  scrutiny  reservation  in  relation  to  the  amendments.  In 
general,  it  is  important  to  us  that  the  provision  of  information  to  users  does  not  potentially 
frustrate  any  potential  investigations  by  law  enforcement  authorities.  While  we  fully 
understand the need to take into account the fundamental rights of users, we consider it necessary to 
establish a sufficiently long period during which, in the event of the matter being submitted to the 
authorities of a Member State, the provider may not inform the user. After having received a report 
of  potential  CSAM,  the  competent  authorities  will  have  to  assess  whether  to  initiate  a  criminal 
prosecution and, in case they do, it will be necessary to secure evidence in line with the relevant 
instruments  of  international  cooperation.  These  instruments  subsequently  regulate  the  terms  of 
confidentiality.  However,  it  is  essential  that  no  information  is  provided  to  the  user  until  this 
moment.  Indeed,  if  at  any  time  earlier  the  user  (in  some  cases  the  potential  perpetrator)  received 
such  a  notification,  the  investigation  could  be  thwarted  and  the  application  of  confidentiality 
conditions within the framework of judicial cooperation tools would be of no use. 
Articles  14-17  (regarding  the  proposed  interplay  between  the  competent  authority  and  the 
Coordinating Authority) 
The  Slovak  Republic  enters  a  positive  scrutiny  reservation  in  relation  to  the  amendments.  It  is 
important  for  the  Slovak  Republic  that  the  proposed  lines  of  cooperation  between  the  respective 
national authorities involved in the system of issuing removal orders and blocking orders pursuant 
to  this  Regulation  is  effective  and  does  not  create  an  unjustified  administrative  burden.  The 
elimination of the intermediate step of submitting requests for the issuance of removal orders and 
blocking  orders  by  the  Coordinating  Authority  and  increasing  the  flexibility  of  these  articles 
appears  at  this  preliminary  stage  to  be  a  move  in  the  right  direction.  Indeed,  the  procedural 
guarantees  necessary  for  the  purposes  of  these  articles  may  not  require  a  standard  as  high  as  the 
detection orders do while the need to address detected CSAM is urgent. 
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As regards to the Proposal for a Regulation of the European Parliament and of the Council 
laying down rules  to prevent and combat  child sexual  abuse (Chapters I and II  of the CSA 
proposal):  Spain  supports  all  measures  to  strengthen  the  detection  and  surveillance  of  child 
pornography  and  other  sexual  abuse  of  minors  on  the  Internet  and  the  idea  of  encouraging  the 
cooperation of companies that offer services on the web in order to develop prevention strategies. 
However,  this  legislative  development  is  very  complicated  and  involves  several  actors,  which  is 
why Spain has a scrutiny reservation on this issue. Having said that, Spain has a general comment 
to share: 

Article 2 Definitions: (i) ‘child’ mean any natural person below the age of 18 years; (j) ‘child 
user’ means a natural person child who uses a relevant information society service and who is 
a  natural  person  below  the  age  of  17  year:  these  two  ages  present  legal  uncertainty  under  our 
national law. We call for an age unification of the two ages. 

Article  7.7:  The  detection  orders  concerning  the  solicitation  of  children  shall  apply  only  to 
interpersonal communications between where one of the users is a child user and an adult: In 
line with the Commission. It is considered more appropriate to define the victim (age, etc.) without 
the need to define the person acting against the victim (it is recalled that only the victim is defined 
in the directive and we would leave out cases where both (aggressor and victim) are minors. 
Article  12  regarding  article  48.8:  In  relation  to  Article  48.8,  it  is  considered  that  premature 
disclosure  to  the  user  may  jeopardise  possible  ongoing  investigations.  It  is  proposed  to  carry  out 
discreet removal of content (if necessary) and consultation of the responsible authorities in case of a 
possible  case  of  ASC  without  notice  to  the  user  until  it is  determined  that  there  is  no  risk  to  the 
investigation. The COM's proposal  to  extend communication via the competent  authority through 
the coordinating authority is supported. 
Article 16: scrutiny reservation 
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