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1. Background

Paragraph M of the Code of Conduct for business taxation provides that 

"The Council considers it advisable that principles aimed at abolishing harmful tax measures should be adopted on as broad a geographical basis as possible. To this end, Member States commit themselves to promoting their adoption in third countries; they also commit themselves to promoting their adoption in territories to which the Treaty does not apply. (…)".

In its conclusions of 14 May 2008 on the furtherance of good governance in the tax area, the ECOFIN Council underlined the importance of implementing the principles of "fair tax competition" as subscribed to by Member States at Community level on as broad a geographical basis as possible by including a specific provision in relevant agreements with third countries.

The Future work programme for the Code of Conduct Group (hereinafter Code Group) was agreed by ECOFIN on 2 December 2008, and, under point (6) on the Links to third countries reads as follows:

"With regard to the first paragraph of Paragraph M of the Code on the promotion of the adoption of the principles of the Code of Conduct in third countries, the Group would explore the potential ways to help Member States to increase their influence in this respect."
A first discussion of this topic took place during the Code Group meeting on 15 May 2009. After a brief exchange of views, the Chair concluded that the Commission should submit further information on the relation between this item and the good governance initiative before any further steps are taken. Outlining this conclusion, the last Group report of 29 June 2009 (FISC 69), agreed by ECOFIN on 7 July 2009, reads:

"23. 
On 15 May 2009 the Group started its discussion on links to third countries and agreed that further consideration is required, in particular within the context of Communication of Commission on Promoting Good Governance in Tax Matters (9281/09 FISC 57), and the Commission agreed to submit further information on this issue."

Further, in the Code Group meeting of 23 September 2009, the Commission presented a note which sketched out a 4-step approach to how the Code principles could be promoted to third countries. Member States contributed with constructive comments and the Chair concluded that the first step on this path should consist of identifying which third countries or third country regimes should be targeted and that, to achieve this, information from the Member States would be welcome.

In paving the way ahead, the current paper gives more detail of the factors to determine which third-country regimes could be reviewed for compliance with the criteria of the Code.

2. Using Code Experience in the Context of 'Links with Third Countries'

Following Member States' suggestions, the promotion of the Code principles should focus on those countries or regimes which actually engage in harmful tax competition. Since 1999, the Code Group has reviewed and assessed various types of harmful tax regimes within the EU and developed an extensive know-how in identifying harmful tax regimes and the business sectors likely to be affected by those regimes. In the light of this, it is suggested that the Code Group uses its expertise for the purpose of reviewing and, subsequently, assessing, against the Code criteria, the tax legislation and potentially harmful practices of certain third countries. This initiative could develop into an ongoing process, similar to the standstill process under the Code. 

3. Step-by-Step Approach

Step 1: Identifying potentially harmful regimes of third countries
(i) General Principles
As a first step in promoting the adoption of the Code principles in third countries, the Member States would have to agree upon a list of potentially harmful regimes of third-countries which would be reviewed against the Code criteria. In line with suggestions made by some Member States during the last meeting of the Code Group, there are certain features which could be used as guidance in identifying for which regimes the Commission services should prepare descriptions.

As a matter of principle, the Code Group should avoid getting involved in scanning the tax regimes of all countries around the world. Rather, the exercise should be focused on tax regimes with significant economic implications on one or more Member States. It should thus concern those regimes which not only have the potential of eroding the tax base of the Member States but also actually have this effect in practice. 

Unfortunately, the Commission does not at present have the information necessary  to identify regimes actually used by business to the detriment of Member States' tax bases. Given that the Member States have decided to move ahead with identifying potentially harmful third-country regimes, the Commission services would request the Member States for input on regimes which they believe should be subject to further consideration in the context of this exercise. 

In order to ensure that the Code Group does not apply stricter standards towards third countries than it has applied towards itself, Member States could use as guidance the types of activity listed in the 'Overview of Harmful Tax Measures' which was discussed during the Code Group meeting of 23 September 2009. A revised version of this list has been attached as Annex 1. These categories include:

· intra-group international activities; 

· intra-group international financial services; 

· holding regimes; 

· offshore regimes; 

· captive insurance regimes; 

· specific industries; 

· free-zones; and

· miscellaneous. 

Apart from applying the same standards externally as internally, past experience has also demonstrated that potentially harmful regimes frequently fall within one or more of these categories.

(ii) Countries with provisions on good governance in tax matters

A second line of work under this item of the Future Work Package could consist of reviewing third countries which are party to, or in the process of formally negotiating, an international agreement, with the EU and the Member States, containing a provision on good governance in tax matters. The choice of country would form part of a formal process in view of, or following, the signing of a formal agreement. By systematically carrying out a quick scan of the tax regimes of these countries against the Code criteria, a clear process would be established. That would naturally send a message to all third countries that the actual implementation of the provision on good governance could require that certain tax regimes be amended. 

By means of example, some of the countries that the Community is currently negotiating agreements with are the following: Brunei, China, Fiji, Iraq, Kenya, Kiribati, Korea, Malaysia (Labuan), Liberia, Marshall Islands, Mauritius, Micronesia, Nauru, Niue, Palau, Philippines, Samoa, Seychelles, Solomon Islands, Thailand, Tonga, Tuvalu, Ukraine and Vanuatu. Should the Member States take the view that certain regimes or practices in these countries require the attention of the Code Group the Commission services would welcome their input.

Step 2: Preparing a description
After the Code Group has agreed that a closer investigation of certain identified regimes is required, the Commission services would need to prepare the relevant descriptions. In the course of that process, the Commission services could explore the prospect for making contact, at a technical level, with the third country whose regime is under scrutiny. Thereby, the latter could possibly be given the opportunity to explain aspects of the regime(s) under review as well as its position vis-à-vis the principles and processes of fair tax competition.

Step 3: Assessment
The third step should be expected to be similar to the "normal" assessment procedure of the Code Group. The Commission services would prepare draft grids and the Member States would discuss the conclusions reached. The aim should be that the Code Group eventually evaluates a regime as being overall harmful or non-harmful. The outcome of the work would be included in the regular Report of the Code Group to the ECOFIN Council. 

Step 4: Reaction to a Harmful Assessment
Since third countries will not have given any explicit prior political commitment to roll-back measures found harmful under the Code of Conduct, the aftermath of a harmful assessment will be different from the normal Code practice.

It cannot be excluded that the third country concerned reacts by a voluntary revision of its regime to bring it into line with the EU standards on harmful tax competition. However, should the third country not voluntarily react in the right direction, the Code Group would be called upon to agree how to proceed further.

In the meeting of 23 September 2009, the Member States expressed divergent positions on how to follow up on harmful assessments. Some States appeared to be in favour of moving ahead bilaterally vis-à-vis third countries whilst others supported the prospect for action at the level of the EU. The Commission services are of the view that it would be difficult (and possibly, pointless) to make an attempt to agree to a uniform approach at this stage. This is because the potentially reviewed regimes may contain fundamentally different features and should therefore be treated in different ways. Further, the relations between the Member States and the Community, on the one hand, and third countries, on the other, would naturally differ from country to country, which would require a tailor-made approach. Moreover, certain third countries may commercially or strategically be more important to the EU than others.

This implies that each situation would need to be discussed in the Code Group in order to work out the most appropriate follow-up on a case-by-case basis.

Possible approaches could take the following shape:

(i) The Commission might be mandated to raise a point about a regime assessed as harmful in the context of pending or upcoming negotiations for a general agreement with the third country concerned. In that respect, reference can be made to the recent Communication of the Commission for the promotion of good governance in tax matters
 where it was noted that 'the coherence between EU financial support and provision of access to EU markets to particular countries and their level of cooperation with the principles of good governance in the tax area should be considered'. 
(ii) Member States could also take action against the respective third country at a bilateral level. To that end, the toolbox of effective counter-measures in the G20 declaration of 20 April 2009 could give some ideas. For increased effectiveness, any steps to be taken would ideally be the result of coordinating national positions. 

4. Conclusion

The Member States are invited to give their views and input on the content of this document - in particular, in connection with the implementation of Step 1 under 3. This should notably include Member States' proposals of third-country regimes which would require the Code Group's attention.
_________________

� Commission Communication, 'Promoting Good Governance in Tax Matters' COM(2009)201, 28 April 2009. 
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