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1. Background

Paragraph M of the Code of Conduct for business taxation provides that 
"The Council considers it advisable that principles aimed at abolishing harmful tax measures should be adopted on as broad a geographical basis as possible. To this end, Member States commit themselves to promoting their adoption in third countries; they also commit themselves to promoting their adoption in territories to which the Treaty does not apply. (…)".

In its conclusions of 14 May 2008 on the furtherance of good governance in the tax area, the ECOFIN Council underlined the importance of implementing the principles of "fair tax competition" as subscribed to by Member States at Community level on as broad a geographical basis as possible by including a specific provision in relevant agreements with third countries.
The Future work program for the Code of Conduct Group was agreed by ECOFIN on 2 December 2008, and mentions under point (6), Links to third countries:

"With regard to the first paragraph of Paragraph M of the Code on the promotion of the adoption of the principles of the Code of Conduct in third countries, the Group would explore the potential ways to help Member States to increase their influence in this respect."
A first discussion of this topic took place during the Code Group meeting on May 15th, 2009. After a brief exchange of views the Chair concluded that the Commission should submit further information on the relation between this item and the good governance initiative before any further steps are taken. The latest Group report of 29 June 2009 (FISC 69), agreed by ECOFIN on 7 July 2009, reads:

"23. 
On 15 May 2009 the Group started its discussion on links to third countries and agreed that further consideration is required, in particular within the context of Communication of Commission on Promoting Good Governance in Tax Matters (9281/09 FISC 57), and the Commission agreed to submit further information on this issue."

The current paper provides some practical suggestions on methods to promote the Code principles in third countries also in relation to the good governance initiative.
2. Existing experience and knowledge
During its existence the Code of Conduct group has acquired significant experience in identifying potentially harmful tax regimes and assessing these regimes for harmful features. Over the last ten years, over 400 business taxation measures have been assessed, both of Member States and of their dependent and associated territories. More than 100 of these have been considered harmful applying the criteria of the Code. As a result of this past work and experience, the Group should have a thorough idea of the nature of activities and type of regimes that would be considered potentially harmful under the criteria of the Code. 
However, currently a consistent overview of all the measures assessed as harmful by the Group and of the reasons why these assessments were given is not available. In order to allow the Group to usefully apply this common know-how, the Commission Services have undertaken a first effort and have prepared a consolidated and practical overview of measures assessed as harmful in the past, ordered by type of regime and indicating the so-called "grids". By presenting this overview in the form of a spread sheet matrix, one can simply order the measures either based on the type of regime, or based on the harmful features that were found to be present. 

The result of this first effort has been attached as Annex.
3. Using this know-how in the context of 'Links with third Countries'
Room document #5 of the Code meeting on May 15th describes the instruments that are currently in force for the promotion of the Code principles towards third countries
. With the exception of the enlargement procedure, all these instruments lack a review mechanism which could verify whether the promotion of the Code principles actually has any effect on the tax systems of third countries. Without such review mechanism, the promotion of Code principles risks becoming a theoretical statement of intention rather than a political commitment that may require real implementation. 
The promotion of the Code principles could be done in a much more targeted way if we knew which countries actually engage in harmful tax competition. It is therefore suggested that the Code Group could use its extensive know-how about various types of harmful tax regimes and the industries that are likely to be affected when reviewing tax legislation and tax practices of third countries. This review could develop into an ongoing process, similar to the standstill process under the Code. 
4. Step by step approach

4.1 First step
There are several elements which could be taken into account to establish which countries and or regimes should be reviewed according to the above mechanism.

(a) Countries in relation to which there already exists a legal basis; 
A logical category of countries to review would be those with whom we are negotiating or have negotiated agreements that provide a basis for a review (see footnote 1).
(b) Geographical  and economic relevance;
The proximity of a third country to EU territory and the economic ties of that country with the EU could provide a ground for reviewing certain countries.
(c) Existing experience and now-how;
Finally, information present within or gathered by the Commission about suspect regimes of third countries and information from Member States based on their experience with regimes of third countries which affect in a significant way their corporate tax base, could be used to identify countries and regimes to review. 
The overview of EU regimes assessed as harmful ordered by type of regime / industry and by criteria for harmfulness will assist in this identification because we know what to look for.
4.2 Second step
After having identified regimes that would need closer investigation by the Group, the Commission services would prepare a description of the regime. In that process also contacts would be sought with the third country in question. Thereby the third country in question would be given the possibility to review the description on a technical basis. Moreover, it would also be a first chance to inform the third country that its regime will be reviewed under the principles of fair tax competition, thereby giving it the possibility to clarify its position vis a vis these principles and this process.

4.3 Third step

The third step would be the "normal" assessment procedure in the Code group. The Commission services will prepare draft grids in that respect and Member States will discuss the regime, eventually arriving at an overall evaluation either as harmful or as non-harmful, to be confirmed by the ECOFIN Council. Because the Group's final reports approved by ECOFIN are publicly accessible, an assessment of a third country regime as harmfull could effectively develop into a listing process. 
4.4 Further steps
In some cases the peer pressure resulting from the listing of regimes as harmful under the EU's standards for harmful tax competition, might already be sufficient for the respective third country to rollback their regime, even without an explicit prior political commitment. However, should that not be the case, various further steps are feasible.

1. The Commission is mandated by the Group or the Council, to raise this specific point in pending or upcoming dialogues with that third country and where appropriate introduce the request for rollback in a negotiation process. 
2. If needed, as a consecutive step Member states themselves take action against the respective third country at a bilateral level. The recently published toolbox of effective counter measures from the G20 declaration of 20 April 2009 in London provides some possibilities in that respect. To increase their effect, these bilateral steps should be subject to co-ordination by the Code Group. Their relevance and appropriateness should in any event be subject to discussion.
In any case, the overview of regimes assessed as harmful under the Code can be used to demonstrate to third countries that these types of regimes have actually been targeted and abolished in the EU. 
5. Conclusion

The step by step approach described in this paper should ultimately lead to a minimum standard regarding harmful tax competition that is applied both within the EU and in our relations with third countries, without limiting individual Member states to apply higher standards unilaterally or require higher standards bilaterally.

The Group is invited to comment on this step by step approach.
� Code principles are currently promoted towards (i) candidate countries as part of the enlargement policy, (ii) countries covered by the European Neighbourhood Policy, through references made if possible in their Action Plans, (iii) EU partner countries, on the basis of the provision on good governance in the tax area and (iv) developing countries, to the extent that they have committed to removing harmful tax measures in the Governance commitment under the 10th EDF.
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