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Compromise proposal on Inbound Profit Transfers
Regarding Inbound Profit Transfers, the Group agreed that a risk of abuse arises regarding profits entering the EU from non EU countries, whether directly to the Member State of receipt (being the Member State in which the ultimate parent company is resident) or through several Member States up to the Member State of receipt, when such income has not been taxed or it has been subject to tax at source at a low tax rate. There is a risk of abuse in this case, since the subsidiary resident in a third country will be able to avoid inbound taxation by using the most convenient Double Taxation Agreement (DTA). That income will afterwards freely flow within the EU with no withholding tax (subject to the rules of the Parent-Subsidiary Directive), arriving untaxed at final destination. 

On this issue the Group, noting the guidance on Rollback and Standstill contained in the Code Group‘s Report to ECOFIN Council on 26-27 November 2000, was able to agree the following guidance:

Member States may opt to tax inbound profit transfers or to operate a participation exemption. Member States which operate a participation exemption should either ensure that the profits which give rise to foreign source dividends are subject to effective anti-abuse or countermeasures, or apply switch-over provisions targeted at ensuring effective taxation. The first could be achieved through a Member State having CFC-legislation or other anti-abuse provisions which ensure that profits artificially diverted from that Member State which may give rise to foreign source dividends are appropriately taxed.
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