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1. Introduction

The Netherlands Interest Box was notified to the Code Group under the standstill procedure in Spring 2007. During the meeting of the Code of Conduct Group on 19 September 2009, a draft description of the measure prepared by the Commission services in consultation with the Netherlands delegation was presented and discussed by the Group. 
The report of the Code of Conduct Group to the ECOFIN Council of 4 December 2007 (15545/1/07 REV 1, FISC 157) states in point 13: 

"The Group discussed the description of the Netherlands Interest Box. The Group agreed that the measure should be assessed against the Code Criteria when the current State Aids proceedings were complete."
On 8 July 2009, the Commission adopted decision n° C4/2007 (ex N 465/2006) on the 'groepsrentebox' scheme, stating that:

"the group interest box measure that the Kingdom of the Netherlands are planning to implement does not confer a selective advantage that may be imputable to the Netherlands to companies established in the Netherlands being part of a group or to foreign group companies with a permanent establishment in the Netherlands, and accordingly, does not constitute State aid within the meaning of Article 87(1) of the Treaty."
The public version of that decision has been distributed to delegations for information purposes.
2. Way forward

In line with point 3 of Annex 1 to FISC 174 (Future Work Package: Procedural Aspects) the Code Group could decide to continue its evaluation of the Netherlands Interest Box under the normal standstill procedure of the Code Group with a view to coming to an assessment under the criteria for harmfulness of the Code of Conduct.
In order to facilitate that process, the description agreed in 2007 has been amended in line with the changes required by the Commission in the State Aid procedure. This revised description has been attached as Annex. The changes made have been indicated in the document. 

Annex

Revised Standstill description

The Netherlands - Group interest box ('groepsrentebox')

General
In January 2007, The Netherlands has enacted a group interest box. This measure was is currently investigated by the Commission under the State aid procedure and – awaiting the outcome of that procedure – has not entered into force. will not enter into force. According to the Netherlands, the measure aims at reducing the difference in fiscal treatment between two instruments of intra-group financing, i.e. debt and equity.

Conditions attached 
The group interest box scheme provides for an effective 5% taxation of interest on intra group loans and on interest earned on short-term deposits, provided that these deposits are maintained for the purpose of acquiring at least 5% of the shares of a non-related company.

The scheme is compulsory and applies open to any company subject to corporate tax in the Netherlands, i.e. any company established in the Netherlands, and also to any company established outside the Netherlands with a permanent establishment in the Netherlands. 

The scheme is optional, once opted it remains applicable for a period of minimum three years. Within a group of companies, either all companies opt in or all companies opt out. 

A group in the sense of group interest box scheme exists if one company has effective control over the financing operations of another company or if the financing operations of two companies are effectively controlled by the same parent company. there is a more than 50% shareholding between two or more companies or if two companies are held for more than 50% by the same parent company.
Tax consequences
In 2007 the statutory NL tax rate for corporate income tax is 25.5%. However, the positive balance between group interest received and paid will be effectively taxed in the group interest box at the rate of 5%.

If the balance of group interest received and paid is negative, it will be deductible at the reduced rate of 5%.

In case of a positive balance, the amount taxed at 5% is limited to a fraction of the fiscal shareholder’s equity ('fiscale vermogen') of the taxpayer, determined by reference to the Dutch statutory interest rate in force over the final quarter of the financial year concerned (currently 5,25%). This limitation aims at avoiding abuse by undercapitalised companies.

In addition, if a company opts for the interest box, interest received on short-term deposits that are maintained for the purpose of acquiring a shareholding of at least 5% in a third party, is also taxed at the 5% rate. This measure is also open to companies which do not belong to a group. The intention needs to be objectively present, e.g. by reference to business plans or a record of past take-overs. From the moment and in as far as this intention is no longer present, interest on these short term deposits is no longer taxed in the interest box. If it turns out there never was an intention for acquiring a shareholding, the benefit of the interest box will be recaptured in the context of a reassessment of the tax return.

Once the option for application of the interest box is exercised, tThe interest box applies to all group interest paid and received as well as all interest received on short-term deposits that are maintained for the purpose of acquiring a shareholding of at least 5% in a third party, regardless of the other activities of the tax payer.

There are no facts and figures available on the actual effects of the measure since the measure has not yet entered into force.
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