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PROFIT PARTICIPATING LOANS
Hybrid loan arrangements: 
Payments under a hybrid loan arrangement will normally qualify as interest under civil law. However, under fiscal law they can be qualified either as interest payments or as a dividend applying the substance-over-form principle. This can create mismatches if the payment is qualified differently in the Member State of the payer and in the Member State of the recipient. 
Double non-taxation will occur if the Member State of the payer qualifies the payment as deductible interest, whereas the Member State of the recipient qualifies it as a dividend exempt from taxation.
The majority of the Member States has detailed definitions of dividends and interest in the domestic tax law. But the definition as such does not solve the problem of mismatches, if it does not correspond to the definition in the other Member State concerned. 
According to civil law, a hybrid loan is always deemed to be a loan. If the Member State of the recipient does not apply the substance-over-form principle, double non-taxation cannot occur, since the payment will always be qualified as interest in accordance with civil law.
The CoC Group agreed to guidelines in respect of hybrid loan arrangements in order to avoid mismatches which result in a double non-taxation. According to these guidelines Member States shall not exempt payments as profit distribution under a participation exemption, if payments under a hybrid loan arrangement are qualified as a tax deductible expense for the debtor in this arrangement. 

Conclusion:
The guidelines can be fulfilled in the following ways
· The Member State of the recipient applies the credit method for dividends;
· The Member State of the recipient never applies the substance-over-form principle to inbound payments under a hybrid loan arrangement;
· The Member State of the recipient has a provision which ensures that payments are not exempt, if they are a tax deductible expense in the Member State of the payer.
Questions:
1. Do you agree that Member States, in order to comply with the guidelines, should apply one of the solutions above?
2. If this is not the case, please give reasons for your view. 
3. For Member States that claim not to apply the substance-over-form principle: 

Are you 100% sure that payments received under a hybrid loan arrangement could not qualify as a dividend in your country, even if they meet all criteria for the definition of a dividend in your country (e.g. the lender is entitled to voting rights, to participate in built-in gains, the payment is made out of the after tax profits of the borrower, each payment must be approved by the general meeting of shareholders etc)? 

________________
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