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1. General
On 19 December 2011 the Council approved the Code Group's Work Package 2011 as set out in the Annex to doc. 17081/1/11 REV 1 FISC 144 and asked the Group to start working on this Work Package during the Danish Presidency (18398/11 FISC 167). Point 3 of the Work Package 2011 concerns monitoring the state of implementation of the guidance notes agreed by the Group as a part of the 2008 Work Package. As outlined in Roomdoc #8 of 7 February 2012, one agreed guidance to be monitored concerns the guidance on inbound profit transfers as agreed by Code Group Report of 22 November 2010, doc. 16766/10 FISC 139, par. 16.
Member States may opt to tax inbound profit transfers or to operate a participation exemption. Member States which operate a participation exemption should either ensure that the profits which give rise to foreign source dividends are subject to effective anti-abuse or countermeasures, or apply switch-over provisions targeted at ensuring effective taxation. The first could be achieved through a Member State having CFC-legislation or other anti-abuse provisions which ensure that profits artificially diverted from that Member State which may give rise to foreign source dividends are appropriately taxed."

This guidance therefore basically requires the presence of effective anti-abuse or countermeasures if a MS tax system provides for an exemption of (foreign source) dividends in intercompany situations. In order to ensure the effectiveness of the Code process, it should be monitored to what extent Member States have implemented or applied this guidance.

In order to warrant a structured and coherent monitoring exercise, the Commission has prepared a draft questionnaire / template. You will find this attached as Annex 1. 

	All MS are invited to review and comment on the questionnaire with a view to a discussion of this draft at the Code Group meeting on 17 April 2012. Please note we are not looking for your replies at this stage, but merely for your comments on the content and set-up of the questionnaire. Member States wishing to comment in writing are invited to send their comments ultimately by 5 April to taxudd1@ec.europa.eu with a copy to the Chair of the Code Group (michael.kuttin@bmf.gov.at).


2. Planning of work

Written comments on the draft questionnaire received before 5 April will be circulated in order to allow other MS to take note of and reflect on the comments. We plan to discuss the draft questionnaire and MS comments at the upcoming Code Group meeting on 17 April 2012 with a view to agreeing an improved questionnaire. Subsequently, MS could be given till 16 May 2012 to fill out the agreed questionnaire and send in their replies. The consolidated replies would then be circulated and discussed at the Code Group meeting on 4 June 2012. Any possible further steps would depend on the replies and the discussion in the Group at that meeting.
Proposed planning schedule:

	21 March 2012
	Circulation of draft questionnaire

	5 April 2012
	Deadline for sending written comments to the draft questionnaire

	10 April 2012
	Circulation of written comments received

	17 April 2012
	Code Group: Discuss draft questionnaire + comments and agree a final questionnaire

	16 May 2012
	Deadline for sending replies to the agreed questionnaire

	23 May 2012
	Circulation of MS replies

	4 June 2012
	Code Group: Discuss replies and possible further action


-------------------------------------
	Encl:
	Annex 1; Draft Questionnaire for monitoring the implementation of the guidance agreed on Inbound Profit Transfers


ANNEX
Draft Questionnaire for monitoring the implementation of the guidance agreed on Inbound Profit Transfers

	1. Does your Member State provide for an exemption of inbound intercompany dividends if certain conditions are met?

	[reply]


	1a. If yes:
	

	· Do you have a minimum participation requirement. Is this different for domestic, EU, treaty or 3rd country participations? Please explain.
	[reply]

	· Is there a minimum holding period? Is this different for domestic, EU, treaty or 3rd country participations? Please explain.
	[reply]

	· Is there a "subject-to-tax" or "minimum effective taxation" requirement? If yes, please explain.
	[reply]

	· Does the "subject-to-tax" or "minimum effective taxation" requirement apply to the subsidiary only or also to indirect subsidiaries. Please explain.
	[reply]

	· Is a tax credit for underlying taxes available in case one of the above requirements is not met? Please explain.
	[reply]


	1b. If no, please briefly explain your credit system.

	[reply]


	2. Does your Member State provide for an exemption of capital gains on participations if certain conditions are met?

	[reply]


	2a. If yes:
	

	· Is there a minimum participation requirement. Is this different for domestic, EU, treaty or 3rd country participations? Please explain.
	[reply]

	· Is there a minimum holding period? Is this different for domestic, EU, treaty or 3rd country participations? Please explain.
	[reply]

	· Is there a "subject-to-tax" or "minimum effective taxation" requirement? If yes, please explain.
	[reply]

	· Is a tax credit for underlying taxes available in case one of the above requirements is not met? Please explain.
	[reply]


	2b. If no, please briefly explain how capital gains are taxed (as ordinary profits or under a specific capital gains tax).

	[reply]


	3. Is a deduction available for realised capital losses concerning the participations? If yes please briefly explain the conditions and methodology for calculating the loss (acquisition minus sales price or different).

	[reply]


	4. Is a deduction available for unrealised capital losses of participations? If yes please briefly explain the conditions and methodology for calculating the loss (write down, amortisation, provision).

	[reply]


	5. Is the deduction for (un)realised capital losses of participations subject to a recapture rule? If yes please explain the methodology.

	[reply]


	6. Is a deduction available for amortisation of any underlying goodwill of acquired participations? If yes please briefly explain the conditions and methodology for calculating the deductible amount (write down, amortisation, provision).

	[reply]


	7. Do you apply CFC-type legislation (immediate taxation of profits realised by foreign (sub)subsidiaries)? 

	[reply]


	7a. If yes, does the definition of a CFC contain:
	

	· A minimum shareholding test? Please indicate.
	[reply]

	· A "low-or-no-tax" test? Please indicate.
	[reply]

	· An activities based test? Please indicate.
	[reply]

	· An income based test? Please indicate.
	[reply]

	· Any other test? Please indicate.
	[reply]

	· Is there a layer limitation in the CFC-definition (application to indirect subsidiaries). 
	[reply]

	· Is a tax credit for underlying taxes available in case your CFC rules trigger immediate taxation of non-distributed income? Please explain.
	[reply]

	· Do you provide advance clearance on the non-applicability of your CFC provisions? If yes, please explain via examples.
	[reply]


	7b. If you don't apply CFC-type legislation, do you apply alternative anti-avoidance rules to ensure that profits artificially diverted which may give rise to foreign source dividends are appropriately taxed? Please explain.

	[reply]


_____________________

� Code Group Report of 22 November 2010, doc. 16766/10 FISC 139, par. 16.





