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1. Introduction

Following the approval by the Ecofin Council on 2 December 2008 of the Future Workpackage, the Group requested the Commission at its meeting of 5 February 2009 to prepare a working paper outlining possible approaches to tackle the issue of Administrative Practices. To that end, at the Code Group's meetings on 15 May and 29 June 2009, the Member States agreed to fill out a questionnaire prepared by the Commission Services. For the fifteen Member States already covered by the 1999 Simmons & Simmons study, the questionnaire concentrated mainly on updating that study. The twelve Member States not covered by the 1999 Simmons & Simmons study were asked to provide also more general information on the legal basis related to administrative practices in the area of rulings. 
The present paper contains a summary and first analysis of the replies received by the Member States on the above mentioned questionnaires as well as some comments and ideas with a view to facilitating the discussion on the replies in the Group. 

2. Short background
In the Report from the Code of Conduct Group (Business Taxation) to the ECOFIN Council on 29 November 1999 (SN 4901/99 of 23.11.1999) regarding the assessment of harmful measures, reference is made to the issue "whether the tax measures lack transparency, including legal provisions are relaxed at administrative level in a non-transparent way". 

This interpretation of administrative practices being harmful if they lack transparency and/or if they provide a too liberal interpretation of legal provisions, returns to a certain extent in the mandate under the current Future Workpackage: 

"Preceded by a comparative study on transparency of administrative practices, the Group would revisit the work done in 1999 when Member States provided comments on a comparative study across Member States of administrative practices in taxation, and discuss the extent to which Member States’ administrative practices, including practices at regional or local level, relax measures to the point that they may be considered harmful."

The questionnaire distributed to the twelve Member States not covered by the 1999 Simmons & Simmons study contains a Section 1 which is based upon the 1999 Simmons & Simmons report and was established to provide more insight to the question how Member States have organised there administrative practices. This is under the general assumption that a lesser degree of formal organisation and legal boundaries generally means less transparency and more room for liberal interpretations of individual cases that may be considered harmful. For the fifteen Member States already covered by the 1999 Simmons & Simmons study, Section 1 contained the update. The other sections addressed all Member States and concerned data on the rulings granted (Section 2), the level of transparency for rulings granted (Section 3) and the impact of rulings on tax competition (Section 4).
3. Replies from Member States

As at the date of preparing this document, 23 of the 27 Member States had sent in their replies. All twelve Member States not covered by the 1999 Simmons & Simmons study have sent in their reply. Of the fifteen Member States that were asked to provide an update of their country report in the 1999 Simmons & Simmons study, Belgium, Denmark, Greece and the UK have not sent in a reply. 

The replies that have been received from the Member States have been attached as Annex 1. In addition Annex 2 contains some comments from Germany and Sweden on their respective country reports in the 1999 Simmons & Simmons study.

From the answers received, some general conclusions can be drawn:

· It seems that most Member States offer some degree of assistance in the interpretation of the applicable tax laws. Some Member States do this by publishing general guidance notes or decrees, others give advance statements clarifying the tax consequences for a specific planned transaction and some do both. In the latter situation, Member States do not necessarily use the term ruling. 
· The Member States that operate some sort of administrative practice note that it is limited to the strict interpretation of legal provisions without any discretionary powers for the tax administration or tax inspector and without approving any level of taxation. Therefore, some point out that they do not grant rulings as defined in the questionnaire, namely 

"any practice, agreement with tax offices  or exercise of discretion by a tax authority, which provides some degree of agreement as to the level of taxation on a particular company, activity or business, whether or not this is called a ruling".
· The way Member States have organised their administrative practice differs. Some have a specific department dealing with advance rulings and specific guidelines or decrees, others have no specialised department and rely on general legislation governing the application of tax laws and the operating of government officials.

· Many Member States consider themselves to have a less flexible approach than other Member States. 

4. Data on number of rulings
In the questionnaire Member States have been asked to provide data on the number of advance rulings they have granted in certain specific areas. Unfortunately, this question has not been answered with the same level of detail by all Member States, possibly because the question has not been interpreted uniformly. Some Member States have provided numbers on the specific type of rulings only, some stated that they do not provide the specific type of rulings but have given data on other types of advance agreements, others have replied only that they have not granted that specific type of ruling without providing data on other types of rulings.

The way in which Member States have provided data on advance rulings has been summarised in Table 1.

Table 1.
Data supplied by Member States on advance rulings
	
	Advance ruling
	Data on specific rulings
	Data on general/other rulings

	1. BE
	No replies received
	No replies received
	No replies received

	2. BG
	No
	N/A
	N/A

	3. CZ
	Yes
	Yes (zero)
	No

	4. DK
	No replies received
	No replies received
	No replies received

	5. DE
	Yes
	No
	Yes (>10.000)

	6. EE
	Yes
	Yes (zero)
	No

	7. IE
	Yes
	Yes
	No

	8. GR
	No replies received
	No replies received
	No replies received

	9. ES
	Yes
	No (but indicated source)
	Yes (12.663)

	10. FR
	Yes
	Yes
	Yes (>10.000)

	11. IT
	Yes
	No
	No

	12. CY
	Yes
	Yes
	No

	13. LV
	Yes
	Yes (zero)
	No

	14. LT
	No
	N/A
	N/A

	15. LU
	Yes
	Yes
	No

	16. HU
	Yes
	No
	Yes

	17. MT
	Yes
	Yes
	No

	18. NL
	Yes
	No
	Yes

	19. AT
	Yes?
	No
	No

	20. PL
	Yes
	No
	Yes (10.000)

	21. PT
	Yes
	Yes (zero)
	No

	22. RO
	Unclear
	No
	No

	23. SI
	Yes
	Yes
	No

	24. SK
	No
	N/A
	N/A

	25. FI
	Yes
	No
	No

	26. SE
	Yes
	No
	No

	27. GB
	No replies received
	No replies received
	No replies received


5. Transparency

Transparency is an important element in the relation to the Code of Conduct as criterion number B 5:

When assessing whether such measures are harmful, account should be taken of, inter alia:

(….)

5. whether the tax measures lack transparency, including where legal provisions are relaxed at administrative level in a non-transparent way. 

In relation to administrative practices, it seems that the criterion of transparency actually results in two different obligations. 

1. In the first place transparency implies the need for a transparent legal and administrative organisation of the respective administrative practice. In other words, the existence of public legislation or guidelines that determine for which situations rulings are given, who is responsible for granting the rulings and what the process is by which an advance ruling is applied for and granted. 

2. In the second place it requires a minimum level of transparency in the actual application of the administrative practice. To what extent are details of the individual cases made accessible to the public and to other Member States, within the limits of appropriate secrecy and confidentiality on data of individual tax payers.

On the first issue, the Group could discuss whether the information supplied by each individual Member State provides a sufficient level of transparency.

On the second point, it follows from the replies that Member States operate very different ways of dealing with publicising individual advance rulings. One the one hand some operate a high level of secrecy whereby the rulings are only exchanged with other (foreign) authorities, where appropriate in an anonymous form. Other Member States make all individual rulings publicly available on the internet, ranging from personal income tax rulings via rulings on VAT to rulings on corporate income tax. In some Member States this concerns over 10.000 rulings in total.

The Group could discuss whether they accept the different policies operated by Member States in this area or whether they would rather see some form of coordination, be it by establishing minimum standards or by identifying best practices.

__________________
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