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Business representatives: DTB associates, consulting:

Meeting summary: MRL setting in the EU
Commission— meeting with industry

26-05-2016

Commission: Trade — unit D3 — SPS — G3

Objective: meeting took place on request of the industry representatives

Key-points: Industry representatives made reference to:

the letter sent in March 2016 to Cmsr Andriukaitis expressing concerns on the
MRL setting in the EU and possible negative effects on trade (several trading
partners signed this letter) and also to the reply letter received.

Problem of delisting of substance MRLs following 1107/2009 EU legislation.
Delisting based on hazards and not on risk assessments

Import concern: whether import tolerances will still be allowed for delisted
substances

the current ongoing process for setting cut-off levels for 3-4 substances
Possibility of reregistration of several commonly used substances

A possible long list of substances with formulations used in EU which might
also trigger ED criteria

The loss of a significant substance creates a serious problem with regard to
options for using pesticides. This creates a pest resistance problem.

A possible problem for GMOs — when CMO tolerant pesticides might be
delisted

A possible problem of timing of the expiry date of authorisation for several
substances which are in near future. This would be problematic for
reregistration.

The ongoing REFIT exercise might not solve the problem and might also not
come timely for a number of substances for which the approval will end soon.

Derogation, notably by means of the "negligible exposure” approach, is not a
solution as it is only limited to very specific uses and conditions
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To:
Subject:

Attachments:

; , (TRADE)

FW: Meetm‘g with ECPA 28 April 2015 - endocrine disruptors, import
tolerances, TTIP R9

150202 Delays in import tolerance evaluations - ECPA etter to DG
Trade.pdf

- (TRADE)
Sent: Tuesday, May 05, 2015 12:17 PM

To: GARCIA BERCERO I acio (TRADE); RATSO Signe (TRADE); -
- (TRADE); | -

i uE_%éct. Meeting w&h ECPA 28 April 2015 - endocrine disruptors, import tolerances,
TTIP R9

DG TRADE meeting with European Crop Protection Association (ECPA), 28 April 2015, 9.30-

10.30

ECPA: Euros Jones, Director Regulatory Affairs

TRADE: e ]

»  Productive exchange with ECPA focussing on three topics: endocrine disruptors, import
tolerances and the 9" round of TTIP negotiations where the association is particularly
interested in the sectoral discussions on pesticides and chemicals.

> On endocrine disruptors (EDs), ECPA informed about recent meetings with DG SANTE

= - ). ECPA has already seen the draft
JRC methodology fo g of substances in the framework of the ongoing Impact
Assessment study; the association believes that the JRC's approach will allow some degree of
flexibility during the screening exercise, i.e. new substances could be added to the screening
at a later stage if needed. TRADE explained that overall the JRC has done a good job, notably
on the decision tree. Initial TRADE concerns were limited and concerned mainly a request to
also include "margin of exposure" considerations. ECPA acknowledged that its US
counterpart association CropLife America (CLA) — along with the US Government — takes a
rather hard-line approach and is still fundamentally opposed to any possible EU regulatory
action on EDs, pointing to its alleged WTO SPS-incompatibility. ECPA itself is also critical but
understands better the EU's regulatory constraints. ECPA will keep in touch with CLA on this
matter.

»  On import tolerances / MRLs (Maximum Residue Limits), ECPA recalled the letter it sent to
DG TRADE on 2 February 2015 (see enclosed). One key industry concern is that EFSA
{European Food Safety Authority) generally advises against the setting of MRLs until
evidence has been provided that the respective use is authorised in the exporting country
and that the MRL proposed as an import tolerance is not higher than the one established in
the country of origin. ECPA believes that this practice is not in line with the relevant EU MRL
Regulation 396/2005 and will lead to important delays. COM took note and remarked that
ECPA should address this concern at higher COM level. In any case, it is understandable that
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SANTE colleagues are trying to avoid unnecessary work on MRLs for which the substance has
not yet been authorized in the country of origin.

COM gave a short overview of the 9™ round of TTIP negotiations in the areas of chemicals

and pesticides. In the field of pesticides, both sides have now identified the topics for which

a closer cooperation between regulators {notably SANTE and US EPA) looks more promising.
. > i 1 = A

. - Another idea
is to idéhtifﬂ/ key commodities for which further-reaching trade facilitation measures may be
considered, notably pre-export checks, in order to avoid costly rejections of shipments at the
border. One example concerns possible pre-export checks for olive oil; COM will pursue this
further with the US FDA during a visit to Washington, DC in the week of 4 May. With regard
to the TTIP chemicals negotiations, ECPA is particularly interested in classification and
tabelling issues. COM stressed the importance of convincing the EPA to implement the
relevant UN GHS standard for substances under their jurisdiction, notably pesticides. ECPA
acknowledged that the failure of the US to fully implement the GHS leads to problematic
double-labelling issues, but pointed to the fact that the domestic debate in the US is mostly
focused on farmers who could face severe burdens if the current labelling system in the US

were to be changed.
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Luropean
Crop Protection

1(0)]/24631
2 February 2015

Euros Jones
Director Reguiatory Affairs
i

European Commission Telephone =+
200 Rue de la Loi T
B-1049 Brussels

We are writing to you to highlight a recent development in the setting of pesticide residue import
tolerances which has the potential to unnecessarily impact on trade. While this issue has been
discussed with DG SANTE, we are now raising the issue specifically with DG Trade and we
would ask that this issue be further reviewed within the Commission.

DG SANTE have indicated that “...import tolerance requests should not be evaluated [...] until evidence
has been provided that the respective use is authorised in the exporting country and that the MRL
proposed as an import tolerance is not higher than the one established in the country of origin.”1

As the EU process of setting import tolerances currently takes an average of 26 months, the
proposed way forward will potentially impact trade with the concerned products being affected for
two seasons. In turn this leads to a number of practical and legal concerns. From a legal point of
view, the refusal of EFSA to evaluate IT applications does not appear to be in line with Regulation
396/2005, in particular Article 11.1 which states that “The Authority shall give its reasoned opinion as
provided for in Article 10 as soon as possible and at the latest within three months from the date of receipt
of the application.”

It should also be highlighted that Maximum Residue Levels are required before such an use can
be authorized in the EU. This is therefore completely the opposite to the suggested process for
import tolerances which would require an authorization before an MRL (IT) could be set.

As an industry, it is our aim to ensure that European MRLs are in place where possible, providing
the required trading standards to ensure an equal system for EU and third country farmers.
However, import tolerances are sometimes necessary where a product use is not required within
the EU. For such situations, we would ask that a system is put in place which is equivalent to the
system for European uses and that is compatible with relevant international trade rules. For
instance, the SPS agreement requires to use scientific justifications for measures impeding trade
and Members to consider the use of a relevant international standard as the basis for allowing
import access until they have made a final safety determination.

We would welcome the opportunity to further discus this issue with you.

Yours sincerely

Euros Jones
Director Regulatory Affairs

Cc:  [an

DG SANCO
DG Trade
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ECPA aishl - &6 Avenue E. Van Nieuwenhuyse - 1160 Brussels - Balgium
VAT: BE 0447 618 871 - Tel: +32 2 66315 50 - Fax +32 2 66315 60
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EUROPEAN COMMISSION

.. Directorate-General for Trade

Directorate D - Sustainable Development; Economic Partnership Agreements - African, Caribbean
and Pacific; Agri-food and Fisheries
Agriculture, Fisheries, Sanitary and Phytosanitary Market Access, Biotechnology

Brussels, 2 2 MAI 2015

trade.dgal.d.3” —  (2015)2432848

European Crop Protection ECPA
Euros Jones

Director Regulatory Affairs

6 Avenue E.Van Nlieuwenhuyse
1160 Brussels

Belgium

Dear Mr Jones,

We would like to thank you for your letter of 2nd February 2015 in which you explain
your concerns regarding the delays in the evaluation of applications for import tolerances
in the European Union. We have taken note of your position and we are in contact with
our colleagues from DG SANTE on the questions you have raised. We agree that it is
very important to avoid delays to the extent possible, while fully respecting the existing
legal requirements for the setting of import tolerances in the EU, including those
concerning the role of the European Food Safety Authority (EFSA).

We also would like to thank z/ou for the productive exchange of views on this topic
during the meeting held on 28" April. At the same meeting, information on the state of
play of the ongoing impact assessment regarding endocrine disruptors and on the
outcome of the sectorial discussions on pesticides and chemicals at the 9th round of TTIP
negotiations was provided.

Regular exchange and cooperation with industry is vital in our daily work to improve the
EU access to third country markets which is often hampered by trade barriers. At the
same time, the EU strives to maintain its high level of health and consumer protection.
We would like to encourage you to maintain our good collaboration and fruitful
exchange of information on this topic and on any other issue of EU interest.

Yours sincerely,

W

“Head of Unit

1049 Bruxelles/Brussel, BELGIQUE/BELGIE - Tel. +32 22991111

Commission europeenne/Europese Commissie

Office: CHARE == - Tel. direct line +32 229{

@ec.europa.eu
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—~EBUROPEAN COMMISSION

DIRECTORATE-GENERAL FOR HEALTH AND FOOD SAFETY
Director-General

Brussels, ‘
~ (2016)2533334

Dear Mr

Subject: Dow AgroSciences perspectives sulfoxaflor MRLs

I hereby acknowledge receipt of your letter sent to me and Mr Demarty, Director General
of DG TRADE on 1 March 2016. As this file falls within the competence of DG SANTE,
I reply to you also on behalf of Mr Demarty.

I am fully aware of the concerns you express on the delay for implementing Codex
MRLs (CXLs) into EU legislation and would like to provide you with some clarification
on this matter.

The Commission is committed to promote consistency between international technical
standards and food law while ensuring that the high level of protection established in the
Union is not reduced. I would like to reassure you that this principle is still valid. Every
year, the EU (via the European Food Safety Authority (EFSA)) assesses the proposals for
MRLs recommended by the Joint FAQ/WHO Expert Meeting on Pesticides Residues
(JMPR) and decides whether they can be implemented into EU legislation. Only where
concerns are raised by EFSA, the EU reserves its position in the Codex Committee for
Pesticides Residues (CCPR). After the adoption of CXLs by the Codex Alimentarius
Commission (CAC), MRLs for which no reservations were made are implemented into
EU legislation.

In this specific case of sulfoxaflor, although no reservations were made by the EU in
CCPR, the European Parliament expressed its concerns on the substance in general and
the implementation of CXLs did not go ahead as planned.

At this stage, we are still considering how and when to implement the CXLs for
sulfoxaflor, taking into account the progress on several sensitive dossiers in the pesticide
area.

L
Xavier Prats Monné

Dow AgroSciences

3B Park Square
Oxfordshire, OX14 4RN
United Kingdom

Commission Européenne/Europese Commissie, 1049 Bruxelles/Brussel, BELIQUE/BELGIE- Tel. +32 22991111



Ce:—MrJL. Demarty, Mr Z. Somogyi, Mr U. Weigl, Ms T. Sateri (DG TRADE)

Mr B. Gautrais, Ms K. Cernilogar, Mr L. Miko, Mr T. Bregeon, Mr M. Scannell,
M:s S. Jiilicher, Mr M. Fliih, Ms A. Bitterhof, Ms E. Strickland, Ms A. Ojala
(DG SANTE)
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From: _ @fooddrinkeurope.eu on behalf of
- @fooddrlnkeurope eu
Sent: 10 September 2015 14:50
To: DEMARTY Jean-Luc (TRADE)
Cc: PETRICCIONE Mauro Raffaele (TRADE); GALLINA Sandra (TRADE);
o : (TRADE);
_ @frucom.eu ,‘;@frucom eu
Subject: Joint Statement FoodDrmkEurope CAOBISCO ESA and FRUCOM
request for an extension of the temporary MRLs for fosetyl
Attachments: Joint statement - fosetyl.pdf
Dear Mr Demarty,

This email has been sent also to :

DG Sante : Prats Monne Xavier, Miko Ladislav,

Beate Kettlitz
Director Food Policy, Science and R&D

FOODDE?NK
UROPE

Avenue des Nerviens 9-31- 1040 Bruxelles - BELGIUM - Tel. 32 2 ‘
@fooddrinkeurope.eu - www.fooddrinkeurope.eu - ETI Register 75818824519-45

—-- Forwarded by Sophie Margetis/FOODEU on 10-09-15 14:48 ——-

From: Beate KettlitzZFOODEU
To: jean-luc. demarty@g.euroga.eu
: el

" @ec.europa.eu,

_ @?Arucom eu

. !@ec.europa.eu,

Subject Jomt Statement FoodDrinkEurope, CAOBISCO, ESA and FRUCOM request for an extension of the temporary MRLs for fosetyl
Sent by: z

Dear Mr Demarty

Ahead of the upcoming Standing Committee and on behalf of CAOBISCO, ESA and FRUCOM,



FoodDrinkEurope would like to draw to your attention the attached joint statement on the request for an
extension of the temporary MRLs for fosetyl.

If you have any further questions, please do not hesitate to get in touch.
Many thanks in advance for your consideration.
Kindest regards,

Beate Kettlitz
Director Food Palicy, Science and R&D

FOODDRINK
EUROPE

Avenue des Nerviens 9-31- 1040 Bruxelles - BELGIUM - Tel. 32 2

0
@fooddrinkeurope.eu - www.fooddrinkeurope.eu - E |

| Register 75818824519-45
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Chocolate, Biscuits & Confectionery of Eurpe

Brussels, 10th September 2015

JOINT STATEMENT:

FoodDrinkEurope, CAOBISCO, ESA and FRUCOM request for an extension of the temporary MRLs
for fosetyl

FoodDrinkEurope, the representative body for Europe’s food and drink manufacturers, of which The
European Chocolate, Biscuit and Confectionery Industries (CAOBISCO), the European Snacks
Association (ESA) are members of, and the European Federation of the Trade in Dried Fruit & Edible
Nuts (FRUCOM) would like to express their deep concerns on the intended reduction of the temporary
maximum residue levels (MRL) for fosetyl in nuts from 75 mg/kg to 2 mg/kg as of 1 January 2016
according to the Regulation (EU) 991/2014 amending Annex Ill of Regulation (EC) 396/2005.

The current temporary MRL was published in the Official Journal on 23 September 2014, entering
into force the following day, meaning that producers were given only 15 months to react and adapt
their growing practices? to a significantly lower MRL. Moreover, when phosphonates were classified
as pesticides in 2013, the default MRL for fosetyl was not reassessed to take into account other sources
of residues.

Tree nut growers have been advised concerning the use of phosphonates in order to comply with EU
MRLs. Research and monitoring of residues have been underway for over a year in the US. However,
the growing season does not match the deadline of 31 December 2015, and as such the biological
cycle is a crucial limiting factor to develop the necessary data required to submit an application to
set an appropriate MRL. Therefore, the 15-month timeframe established by the Commission is not
sufficient to complete the studies, analyse the results and submit the dossier for a revision.

We have been informed that the required data are expected to be submitted in summer 2016. For
that reason and because an appropriate extension should take into account the necessary time to
review the application in the EU, the temporary MRL should be extended to at least 31 December
2018. However, a more realistic timeframe would be end of 2019 in the event that the review needs
additional time or requests additional date. This would ensure and guarantee the continuous
production by EU food manufacturers processing tree nuts.

According to the Statement?® published by the European Food Safety Authority (EFSA) in 2014, the
temporary MRL of 75 mg/kg does not represent a health risk for consumers. It is also worth noting
that fosetyl MRLs are set at higher levels for a number of other foods which are consumed in much
higher amounts. For example, MRLs will remain at 75 mg/kg for citrus and pome fruit; 100 mg/kg for
wine grapes, tomatoes and aubergines; and 150 mg/kg for kiwifruit. Article 16(1)(b) of Regulation
(EC) No 396/2005 permits the setting of a temporary MRL where the products concerned constitute

1 Commission Regulation (EU) No 991/2014 http://eur-lex.europa.eu/legal-
content/En/TXT/?uri=CELEX:32014R0991#ntc1~L 2014279ES.01000302-E0001

2 The application of phosphonates is legally authorised in third countries such as the US and Australia,
http://www.epa.gov/oppbppdi/biopesticides/ingredients keep/fr notices/frnotices 076002.htm

3 Statement on the dietary risk assessment for proposed temporary maximum residue levels (t-MRLs) for
fosetyl-Al in certain crops. http://www.efsa.europa.eu/en/efsaiournal/doc/3695.pdf

Avenue des Nerviens 9-31 - 1040 Brussels - BELGIUM - Tel. +322 514 11 11

info@fooddrinkeurope.eu - www.fooddrinkeurope.eu - ETI Register 75818824519-45
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a minor component of the diet of consumers, which is the case for tree nuts such as almonds, walnuts
and pistachios®.

We would also highlight that the EU is a net importer of tree nuts, as the EU production cannot
cover the internal demand. Almonds, walnuts, cashew nuts, Macadamia nuts, hazelnuts and
pistachios are predominantly imported from third countries. Their production is often limited to only
a few countries and this means that the volumes imported from these countries cannot be sourced
from alternative origins®. For example, almonds from the United States cover over two thirds of the
European demand®. In terms of value, raw material imports for the whole of the EU amounted to €3.7
bn in 2014. Preliminary analyses indicate that a large percentage of imports shows phosphonate
residue levels above the detection level of 2 mg/kg while remaining clearly below the current
temporary MRL of 75 mg/kg. These continued results would have a serious disruptive effect on the
supply chain and a dramatic impact on our productions in the EU with no additional consumers’
health benefit.

For all the above mentioned reasons, we are calling for an extension of the temporary MRLs of 75
mg/kg for all tree nuts, taking into account the necessary time to complete the ongoing studies and
review the dossier.

FoodDrinkEurope represents the European food and drink industry, the largest manufacturing sector in the EU in
terms of turnover and employment. It aims to promote the industry's interests to European and international
institutions, contributing to a framework addressing, inter alia, food safety and science, nutrition and health,
environmental sustainability and competitiveness.

CAOBISCO is the Association of the Chocolate, Biscuits & Confectionery Industries of Europe. With 17 member
National Associations and 8 direct member companies we represent an annual production of around 11.1 million
tons, a workforce of more than 321 000 people and 12 345 companies (99,4% SMEs). In 2013 exports reached
7.2 billion euros, i.e. 10% of the total value of food exports from the European Union. (Source: Eurostat)

The European Snacks Association (ESA) is Europe's only trade organisation dedicated to advancing the savoury
snacks industry on behalf of member snack manufacturers and suppliers, as well as national trade organisations.
ESA’s membership groups some 200 companies of all sizes in 40 countries, and ESA members - comprising
approximately 50% of SMEs- represent ca. 80% of the entire European snacks market.

FRUCOM officially represents European traders (importers, agents, brokers and other traders and industrial
operators) in a series of products including dried fruit and edible nuts. Founded in 1960, FRUCOM represents the
common interests of more than 300 companies across the EU. Further information about the association can be
found in our website www.frucom.eu.

4 For example, consumption per capita in Germany amounts at 0.767 kg/ year for almonds, 0.103 kg/year for
walnuts and 0.093 kg/year for pistachios, according to the 2013 USDA Gain report on Tree nuts
http://gain.fas,usda.gov/Recent%ZOGAlN%ZOPUbiications/Product%ZOBrief%ZO—
%20Dried%20Fruits%20and%20Nuts Berlin Germany 1-17-2013.pdf

5 Walnuts are also predominantly sourced from the US (over 60%), followed in importance by Moldova,
Ukraine, and Chile. Turkey is the main supplier of hazelnuts with an import share of 78%. Other nuts such as
cashew nuts, and macadamia nuts are not produced at all in the EU, and their productions are often
concentrated mainly in 1-3 countries per type of nut E.g. 72% of pistachios on the EU market originate from
the US; 58% of cashew nuts originate from Vietnam. Source: Eurostat.

6 US imports amount to around 200.000 t, versus an internal demand of approximately 290.000 t. Source:
Estimation made based on data from Public Ledger, USDA and Eurostat.
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~Dow AgroSciences

Miltton Park, Abingdon

Xavier Prats Monné
Director General DG SANTE
Jean-Luc Demarty

Director General DG TRADE

Dear Mr Prats Monné and Mr Demarty,

We would like to express our serious concern about the currerit impasse for the approval into EU
law of the Codex MRLs for sulfoxaflor - a new insecticidal active substance developed by Dow
AgroSciences. According to established £EU practice, these Codex MRLs for sulfoxaflor were meant to
be approved at the Standing Committee in December 2015 as part of a group of Codex MRLs for
several substances.

The removal of sulfoxaflor from the Commission’s draft decision was not justified on technical,
scientific or procedural grounds as reflected in the minutes of the meeting. This unprecedented
situation creates an unfair discrimination against our technology compared to competitor molecules,
for which MRLs were agreed at Codex at the same time. This is discouraging for a company which is
making great investment in bringing new and safe solutions to farmers worldwide.

This situation contravenes the EU’s international commitments at FAQ Codex Committee.
Furthermore this jeopardises the export of key commodities to Europe and thus fails to meet the
legitimate expectations of EU trade partners, such as South Africa, Chile and Morocco. Farmers in
those countries need sulfoxafior to deal with key pests threatening their productions but the lack of
a diligent process in the EU leaves them with much uncertainty on the trade of treated commodities.

We believe that this situation, which is a trading standard issue and not related to a doubt on the
safety, differs from regular Commission practices and its ambition for Better Regulation and efficient
administration.

Therefore, we kindly request the reason for this delay and plea for a swift adoption of these MRLs
with no further delay.

Should you need to address any issues related to these MRLs or sulfoxaflor, we remain at your
disposal for further clarifications or a meeting as appropriate.

We look forward to hearing from youL.

Best regards,

/s Mo 20016

S
-

EMEA & APAC Regulatory,

Dow AgroSciences
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From: Julie Adams _ @almondboard.com>

Sent: 02 July 2015 00:43

To: MIKO Ladislav (SANTE); DEMARTY Jean-Luc (TRADE)
Cc: - (sANTE) (TRADE);
Subject: Comments concerning fosetyl-Al MRL extension
Attachments: 150630_DG_Fosetyl-Phosphonate.pdf

Importance: High
Dear Director-General Miko and Director-General Demarty,

Please find attached a letter from the U.S. almond, walnut and pistachio industries concerning the
ongoing consideration of the temporary MRL for fosetyl-Al, and its extension.

We appreciate your time and consideration.
With best regards,

Julie G. Adams - Vice President, Global Technical & Regulatory Affairs
Almond Board of California

1150 Ninth St., Ste. 1500 « Modesto, CA 95354 USA » T: +1
Follow us on: Almonds.com « Facebook + Twitter * Instagram * Pinterest

cF+l

Register now for The Almond Conference, December 8-10, 2015. Visit AlmondConference.com

This message and any attachments are solely for the intended recipient and may contain confidential or priviteged information. If you are not
the intended recipient, any disclosure, copying, use, or distribution of the information included in this message and any attachments is
prohibited. If you have received this communication in error, please notify us by reply e-mail and permanently delete this message and any
attachments. Thank you,
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June 30, 2015

Ladislav MIKO Jean-Luc DEMARTY
Acting Director-General Director-General

DG SANTE DG TRADE

European Commission European Commission

We appreciate the engagement with DG Santé regarding the European Commission’s (EC) Regulation
991/2014 on maximum residue limits (MRL) for fosetyl-Al on food and feed of plant and animal origin.
While we are pleased the recent Standing Committee (June 11-12) was able to consider the information
provided by the U.S. and European industries, we remain concerned that there may be an unwillingness to
extend the existing temporary MRL for fosetyl-Al of 75 mg/kg in order to avoid unnecessary disruptions to
trade for a number of commodities, including U.S. tree nuts.

The EU is a valuable trade partner, representing almost $2.7 billion in U.S. exports of almonds, pistachios
and walnuts in 2014. Many sectors in Europe, including German's extensive marzipan industry and Spain’s
bakery and confectionary companies, rely on imported tree nuts for their economic success.

We have suggested that an extension of the temporary MRL to December 31, 2017 is necessary to comply
with the EU’s decision in 2013 to no longer consider phosphonic acids as both fertilizers and pesticides.
Before that date, the scope of the fosetyl-Al MRL" did not exclude the possibility of phosphonic acid
residues (phosphonate/phosphorous acid/phosphite) being present from other sources. As a result, a
default tolerance did not present a potential trade issue since many commodities that may have
phosphonic acid/phosphonate residues do not use fosetyl-Al.

However, potassium phosphonates and disodium phosphonate were added to the list of approved active
substances as plant protection products under Regulation (EC) No 1107/2009 effective 1 October 2013 and

1 February 2014, respectively. While the definition of fosetyl-Al did not change, this decision effectively

increased the scope of the fosetyl-Al MRL.

The Commission’s Implementing Regulation (EU) No 369/2013 of 22 April 2013 acknowledged that a
reasonable period should be allowed to elapse before approval in order to permit Member States and the
interested parties to prepare themselves to meet the new requirements resulting from the approval.
However, since there was no formal WTO notification of this change, there was no opportunity for
European industry and exporting countries to comment on the impact, or to submit data on the potential
sources of additional residues which may stem from legal usage (either as a fertilizer or a pesticide), but
all which would now have to be accounted for within the fosetyl-Al MRL.

As we have noted:

¢ EFSA has concluded there is no public health risk associated with the temporary MRLs;
¢ Extending the temporary MRL does not set a precedent. Adding potassium phosphonates and
disodium phosphonate to the list of approved active substances had the unintended effect of

' Defined as the “sum of fosetyl, phosphonic acid and their salts, expressed as fosetyl)”

1 | Letter to DGs Santé and Trade related to the European Commission’s (EC) Regulation 991/2014 on
maximum residue limits (MRL) for fosetyl-Al on food and feed of plant and animal origin



expanding the scope of the MRL for fosetyl-Al since it now encompasses any source of residues of
phosphonic acids whether or not they stem from the use of fosetyl-Al (which was not the situation
when the fosetyl-Al MRL was initially notified in the mid-2000’s). Since there was no WTO
notification, there was no opportunity to appropriately adjust the existing default MRL to
encompass all possible residues of phosphonic acids which are legally applied;

e Monitoring data of European, U.S., Australian, and other origin tree nuts indicates there may be
carryover residues which need to be accounted for, despite the U.S. tree nut industry having
notified their growers of the change in the EU regulation of fosetyl-Al in early 2015.

The industry is preparing to submit a dossier in June 2016 for an MRL for tree nuts based on the research
protocols and monitoring data that was immediately initiated last year when the temporary MRL was
established. The residue trials are being conducted in 2015, but the harvest seasons preclude gathering,
analyzing, and submitting the dossier within the one year timeframe proposed by the EU. The extension of
the temporary MRL to December 31, 2017 will not only allow the time to complete/assess the research
results, but will also allow the Commission time to conclude its assessment of the dossier.

It is anticipated that it will take several more months, likely early in 2016, before the analytical method can
be further revised to ensure more accurate results —and to avoid the high proportion of false positives that
have been noted by European laboratories. As was reflected in the data already provided to the
Commission, a joint study between European and California laboratories has demonstrated the
considerable variability of results stemming from the existing analytical protocols.

Our suppliers, together with their customers in Europe, are very concerned at the trade disruption that will
occur if the Standing Committee decides not to extend the temporary MRL at its September 2015 meeting.
Tree nuts will be contracted for and shipped in September/October in order to supply the large Christmas
trade in Europe. Without some certainty of an extension, it is likely this business will be significantly limited
putting economic pressure on many European manufacturers.

We welcome the opportunity to cooperate with the Commission in complying with its regulations, and to
providing the data necessary to consider a dossier for an appropriate MRL for tree nuts. We anticipate
additional data will be provided to the Commission in time for consideration at the September 2015
Standing Committee meeting.

Sincerely,
Julie Adams Bob Klein Carl Eidsath
Almond Board of California Administrative Committee California Walnut Board
1150 9™ St, Suite 1500 for Pistachios 101 Parkshore Drive,
Modesto, CA 95354 4938 E. Yale Ave, Suite 102 Folsom, CA 95630
U.S.A Fresno, CA 93727 U.S.A.

uU.s.

(+1)

. = | e
@almondboard.com walnuts.org

@acplstachlbs.org

2 | Letter to DGs Santé and Trade related to the European Commission’s (EC) Regulation 991/2014 on
maximum residue limits (MRL) for fosetyl-Al on food and feed of plant and animal origin
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B8l Ref. Ares(2015)3399376 - 14/08/2015

To: @caobisco.eu
Cc: , :
Subject: RE: Temporary MRLs for fosetyl/phosphonates

Dear Ms. Korter,

Thank you very much for expressing your concern about the possible expiry of the temporary MRL set for
Fosetyl. We are aware of the matter, your concern has been fully registered in DG Trade, and we are
contact with our colleagues in DG Sante on this matter. | do apologize that, at this stage, we are not able
to give you any reply on the substance of your concern, but we will revert to you should we need any
further information or once we can react in more detail on the matter.

In CC, I copy colleagues who will follow this matter over the coming two weeks.

Kind regards.

European C;)fhmission
DG TRADE
Unit D3 Agriculture, Fisheries, Sanitary and Phytosanitary Market Access, Biotechnology

CHAR |
B-1049 Brussels/Belgium

+32 2}
~ @ec.europa.eu

To find out more about EU trade policy visit http://ec.europa.eu/trade/.

This message is intended solely for the person to whom it is addressed. It may contain privileged and confidential
information. If you are not the intended recipient you must not read, copy, distribute or discuss or take any action
in reliance on it. If you have received this message in error, please notify me as soon as possible on the above
telephone number.

Le présent e-mail est réservé a son destinataire. 1l peut contenir des informations confidentielles. $i vous n’en &tes
pas le destinataire, vous n'étes pas autorisé a le lire, & le copier, a le diffuser ou & le comimenter, ni a vous y référer
a quelque fin que ce soit. Si vous I'avez recgu par erreur, veuillez m'en avertir dans les mellleurs délais, par
teléphone au numéro indiqué ci-dessus.

From: Muriel Korter [mailtc

‘ @caobisco.eu]
Sent: Tuesday, July 28, 2015 2:21 PM

(TRADE); £

- (TRADE)
cc: fs i = it

Subject: Temporary MRLs for fosetyl/phosphonates
Importance: High




and

| hope you are well,

A few months back, we had sent you a copy of the letter addressed to SANTE on the tolerance
level of mrl on fosetyl-al in imported nuts products (see letter attached), We just received the
response from SANTE attached. As you see, SANTE is not going to propose an extension of a
temporary tolerance level,

We are concerned that the majority of third country producers wiil not comply with the mri level
fixed by the EU as of 1 January 2016. Since we are by more than 90% dependent on imports of
nuts, we fear important trade disruptions for next year.

My question to you is: have you been consulted by SANTE on this?

What can we do to avoid trade disruption and ensure sustainable supply of nuts for our
members next year?

Thank you very much for your advice!

With best regards,

Muriel

Muriet KORTER
Econoric Affairs Director

47 Bouleward Saind-iichel, B- 1040 Brusseis
£ it

EU Transparency Register Nr. HETRIF20-27

From: SANTE-CONSULT-E3@ec.europa.eu !mai!to:SANTE-CONSULT—EB@ec.eumpa.euI
Sent: mardi 28 juillet 2015 12:06
To:

 @ec.europa.eu;
@ec.europa.ey;
(@ec.europa.eu;
(@ec.europa.ew;
@ec.europa.eu;
.~ @eceuropaey;] . @ec.eurgpa.ey
Subject: Your letter dated 28 May 2015 (Ares(2015)2250579) - temporary MRLs for
fosetyl/phosphonates

Dear Ms Korter, Dear Ms|




Please find herewith a copy of the signed letter from Mr Ladislay Miko ywith ref Ares
(2015)3147626, regarding the above mentioned subject.

The original letter will follow by post.

Best regards,

an Commission

HEALTH AND FOOD SAFETY MRECTORATE GENERAL
Safery of the food chain

Pesticides and

Biocides

Ofllic -~
i @ec.europa.eu






[All redactions made under Art. 4.1(b)] \

CAOBIS

Bl Ref. Ares(2015)2250579 - 20/05/2015

Chocolate, Biscurts & Confectionery of Furope

Ref: RSC-Contaminants-042015-725-160anx1

Mr. Ladislav MIKA

Deputy Director-General - For the Food Chain
DG SANTE '

European Commission

1049 Brussels
Date: 28/5/2014

Dear Mr. Mika,

CAOBISCO concerned on future supplies of Dried Nuts due to new maximum residue levels

for fosetyl-Al

CAOBISCO, the Association of the Chocolate, Biscuits and Confectionery Industries of Europe, would like
to express concerns on the current plans of the Commission to lower the maximum residue levels for
fosetyl-Al in nuts from 75mg/kg back to 2mg/kg as of 1 January 2016 according to the Regulation (EU)
891/2014 amending Annex Il of Regulation (EC} 396/2005.

Applying this MRL of 2 mg/kg again from January 2016 onwards without prior demonstration that this is
achievable - for all affected products in all regions - on the basis of the measure taken, would bring
serious consequences to the supplies of dried imported nuts to our manufacturers. Indeed, major
supplies of dried nuts are imported from third countries where there is no assertive control over the
producers,

Fosetyl-Al (in the definition of covering fosetyl, phosphonic acid and their salts} continues to be
measured at values far above the envisaged maximum levels for 2016.

In the understanding that the detectable residues are not due to an application of the pesticide Fosetyl-
Al, but are the results of applying fertilizers containing phosphonates, this needs further investigation
into options and effects of changing fertilizing practices,

Yet CAOBISCO members have no influence on the use of fertilisers in these producing third countries
and are concerned that it would take longer to fully implement related measures than the period
currently set to allow for the higher MRL of 75mg/kg. Furthermore, even without the addition of these
fertilisers, the presence of phosphonates in the soil may cause a continued uptake in the next new
growing seasons of the plants.

CAOBISCO is calling the Commission to extend the current maximum residue levels of 75Smg/kg until
suppliers have successfully implemented measures to ensure compliance with the lower EU maximum
Levels. As stated at the whereas 8 of the EC Regulation 991/2014: “Those temporary MRLs should apply
only until measures to prevent the occurrence of phosphonate residues in relevant crops in future
growing seasons take effect”. This may not be consistent with setting of an end date of 31 December
2015.

Reducing the mri level without having the evidence on successfully implemented measures to ensure
compliance by end 2015, will not only severely impact our sustainable supplies of dried nuts but also
affect traditional recipes of our products without providing consumers with safer products (as stated at
the EFSA opinion EFSA Journal 2014;12(5):3695: Statement on the dietary risk assessment for proposed

) i
47 Boulevard Salnt-Michal Teli 432 243810 00 i Eeveail caobisontlrackisco.ou
81000 Srussels, Belghom Fax:+32253%35 7% ; Website: www.eaobisco,eu



temporary maximum residue levels (t-MRLs} for fosetyl-Al in certain crops).

We would also like to highlight that the Regulation 991/2014 does not include a transition periad to
ensure that existing stocks within the supply chain at the end of the year can still be legally used in 2016.

CAOBISCO manufacturers use important amounts of dried nuts in their products and rely heavily on
imports of these, since EU production does not sufficiently meet their demand. Applying the lowered
maximum residue levels as soon as 1 January 2016, would have disastrous economic consequences on
our businesses, especially on small-and medium-sized enterprises {SMEs).

Thank you for taking these points into consideration. We are happy to meet with your services, should
you wish a more in-depth discussion on the issue.

Sincerely,

Muriel Korter

Director Economic Affairs
CAOBISCO CAOBISCO

“ (TRADE);

Eomnumil coobisco@cackizco. eu
Wehsite: www.caobiscs.ay

&7 Boulevard Saint-Michel Yol +32 2530 18 20
21048 Bruzsels, Belghem Faw: +32 253913 75
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I Ref. Ares(2013)3154866 - 01/10/2013

[Unless otherwise indicated, all redactions made under Art. 4.1(b)]

Association des Amivhonrders ot Fécufiers
European Starch industry Association

Commissioner De Gucht,
Commissioner Ciolos,
Members of the European
Commission

B- 1049 Brussels

1" October 2013, Brussels

Dear Commissioner de Gucht,
Dear Commissioner Ciolos,

RE: Serious starch industry concerns on TTIP and Thailand negotiations
with the EU

The European Starch industry Association, the AAF, represents the 23 EU companies producing
starch, its derivatives and its co-products from 69 starch plants in 21 EU member states. The EU
starch industry processes 22 million tonnes of EU agricultural raw materials (1/3 maize, 1/3
wheat, 1/3 potatoes and others) into 10 million tonnes of starch for food (60%) and non food
(40%} applications. Annually it generates revenues of 7.7 billion Euros, and invests 540 million
Euros, of which more than 100 million Euros is in R&D. The industry has 14,400 direct
employees.

We are writing to you to express our serious concerns about the potential impact ongoing FTA
discussions with the USA and Thailand may have on the future of our sector. Our position papers
on both FTA negotiations are attached. In sum:

* The US starch industry is structurally different from the FU industry - it produces almost
three times as much starch as the EU for a smaller population, from less than half the
number of starch plants. These economies of scale, result in a huge competitive
advantage for the US industry and are created by a long established more favourable
policy environment for US starch producers {no quotas on isoglucose/HFCS production,
support to bio-ethanol). This US competitive advantage is being further compounded by
the increasingly lower energy costs which US starch producers enjoy compared to their
EU competitors. With the existing spare production capacity that the US starch industry
has, it has the potential to undermine significantly the future of the EU starch industry if
granted increased access to the EU starch market,
) " —

AAF AISBL - Avenue des Arts, 43 - B - 140 Bruxefles - BE 0878.908,981
Tel : +32-2-189.67.60 - Fax : +32,2.513.55.9% - E-mail : saf@uaf-eu.org - Website : www.asf-eu.org



If these two FTA negotiations result in increased market access to two of Europe’s biggest starch
producing competitors, the EU starch industry, and the European farmers who supply it, will not
be in a position to continue to make their invaluable contribution to the EU economy, and the
markets they serve, including the European food & drink industries, the paper industry and the
EU bioeconomy, nor will they be able to enjoy the long awaited potential benefit of the EU's
decision to end sugar and isoglucose quotas in 2017,

We would very much appreciate the opportunity to meet with you to discuss these serious
concerns.

y Fortmann
AAF President

c.c

M C. Bengtsson, Member of Commissioner De Gucht cabinet — DG Trade
Ms M. Hannonen, Member of Commissioner De Gucht cabinet — DG Trade
J.-L. Demarty, Director General — DG Trade

I. Garcia-Bercero, Director — DG Trade

“e, Head of Unit ~ DG Trade

0 Trade affairs manager - DG Trade

| Trade affairs manager — DG Trade

ne, Director Asia and Latin America - DG Trade

Head of Unit — DG Trade

Policy coordinator — DG Trade

s i
Petriccio

M
M
M
M
M
M
M

Ms:

M G. Jones, Member of Commissioner Ciolos cabinet — DG Agriculture
M I-B. Plewa, Director General - DG Agriculture

Ms L. Dormal-Marino, Deputy Director General ~ DG Agriculture

M 1. Clarke, Director — DG Agriculture

“ i Head of Unit — DG Agriculture

7, International relations officer - DG Agriculture

, Head of Unit — DG Agriculture

International relations officer — DG Agriculture

M Commissioner A. Tajani, Member of the European Commission

Ms F. Benini, Member of Commissioner Tajani cabinet - DG Enterprise
M D. Calleja, Director General — DG Enterprise

M G. Cozegou, Director — DG Enterprise

M . - Head of Unit - DG Enterprise

Trade affairs manager — DG Enterprise

' — Trade affairs manager — DG Enterprise

AAF AISBL - Avenug des Arts, 43 - B ~ 1040 Bruxelles - BE 0878,%08.981
Tel : +32-2-289.67.60 - Fax : +32.2.513.55.92 - E-mail : aaf@aaf-eu.org - Website : www.aul-ca.org



Bl Ref Ares(2013)3154866 - 01/10/2013

Association des Amidonniers et Fécullers
European Starch Industry Association 25 September 2013

AAF POSITION ON THE EU-US TRANSATLANTIC TRADE AND INVESTMENT
PARTNERSHIP

F art ad Proucts

R - Food and feed sectors
¥ - Non-food applications
§ - Plant-based chemistry

Annex-I products: native starches, sweeteners,
| wheat gluten, fibers and proteins for feed
| Non-Annex | products: modified starches,
| fermentation products, hydrogenation
products and polyols, others

AAF Figures — 2012

- 23 million tonnes of agricultural raw

materials (1/3 maize, 1/3 wheat, 1/3
potatoes and others) into 10 million
tonnes of starch.

- €7.7 billion turnover :
- € 540 million investment (including €104

million in Research and Development)!

- 14.300 employees
- Food (60%) and non-food (40%)
applications

Due to the structural differences with the US, the EU starch industry cannot compete on a
fair level-playing field. Over the last 20 years different supportive policies between the two
regions have created a deep structural gap between the EU and US starch industries. The
European starch industry considers that liberalisation of tariff lines in the framework of a
free trade agreement with the United States of America seriously threatens its future.

1. DEEP STRUCTURAL DIFFERENCES BETWEEN EU AND US STARCH INDUSTRIES

Table 1: Structural differences between EU and US starch industries

Us EU
Plants 26° 68’
Total annual production 25 million tonnes* 10 million tonnes®
Average production per plant 560,000 tonnes 144,000 tonnes
Isoglucose/HFCS production 8 million tonnes 0.7 million tonne
Isoglucose/HFCS share of sugars | 42%° 4%
market
Ethanol production by starch 6.8 billion litres’ < 0.5 billion litres®
industry

"Over 2008-2010

? Corn refiners association -CRA (2012) Annual report, p.5;
http://issuu.com/sweetenerinfo/docs/2012comannual?mode=window&backgroundColor=%23222222

* European starch association — AAF , http://www.aaf-eu.org/
* CRA, Annual report 2012, p.5 - including ethanol production

> AAF, own statistics - including ethanol production

¢ LMC — Sweeteners Analysis, 2012, “HFCS industry annual review”

7 CRA, Annual report 2012, p. 5.
¥ AAF estimate

AAF AISBL - Avenue des Arts, 43 - B — 1040 Bruxelles - BE 0878.908.98 1
Tel : +32-2-289.67.60 - Fax : +32.2.513.55.92 - F-mail : aafi@aaf-ew.org - Website : www.aaf-cu.org



The US starch (corn refining) industry activity is split, approximately evenly, between high fructose corn syrup
(HFCS), ethanol and starch. It relies heavily on HFCS and ethanol production, which each represents on
average about 1/3 of the maize used by the US starch industry. These supplementary starch outlets,
supported by incentives to ethanol production for fuel use and a free market for HFCS production, have
enabled it to develop significant economies of scale.

On the other hand, the EU starch industry activity is heavily focused on starch, with the production of
isoglucose (EU equivalent of HFCS) limited by a quota of only 690.000 tonnes (6.9% of starch production) and
ethanol production being minimal (EU ethanol production, which is significantly lower than in the US, comes
primarily from sugar beet).

Furthermore, whilst the EU potato starch is made from starch potatoes, in the US potato starch is obtained
from side-streams of the potato processing industry and therefore with a significantly lower raw material
(independent from any agricultural alternatives) and processing cost.

These very different starch industry structures are, in significant part, the result of very different policy
approaches in the two regions.

HFCS/1soglucose

In the US, there exists no restrictions on the production of HFCS and it competes freely with sugar in the
sugars market. The result is that today in the US, HFCS represents over 40% of the sugars market and one
third of the raw material input (i.e. approximately 13 million tonnes of maize) into the US starch industry.

In the EU, on the other hand, the production of isoglucose has been artificially limited by the sugar regime
for over 40 years and covers only 4% of the EU sugars market. Even when sugar and isoglucose quotas come
to an end in 2017, the EU starch industry will need significant time to invest, and increase its production
capacity.

Ethanol subsidies

The other factor which has made the expansion of the US starch sector possible is the ethanol subsidy, a
programme that granted yearly $6bn to the development of the ethanol sector from 1980 until 2011. Since
2001, US production of ethanol increased from 6.1° to 52.6% billion litres {of which 6.8 billion litres from
starch producers) in 10 years (2001 — 2011). Ethanol has become the third starch outlet, representing 1/3 of
the raw material intake. This programme enabled starch companies to build huge economies of scale with
some plants reaching 24.600 tonnes of daily raw material input, the equivalent of 4.92 million tonnes of end-
product per year. In comparison, EU’s average plant-use per day amounts to 1.000 tonnes of raw material,
with the largest EU plant processing 5.000 tonnes.

Significant price differences

As a result of these very different structures and policy approaches, the production cost of EU native maize
starch is significantly higher than the production cost of US maize starch™.

9 F.0. Lichts. "Industry Statistics: 2010 World Fuel Ethanol Production”. Renewable Fuels

10 Renewable Fuels Association (2012-03-06). "Accelerating Industry Innovation - 2012 Ethanol Industry Outlook".
Renewable Fuels Association. Retrieved 2012-05-06. See pp. 10.

' LMC (2012) Native starch margins and price outlook, from LMC Starch and Fermentation Analysis, F ebruary 2012,
page 2-3.

AAF AISBL - Avenue des Arts, 43 - B — 1040 Bruxelles: BE 0878.908.981
Tel : +32-2-289.67.60 - Fax : +32.2.513.53.92 - E-mail : anfiwaaf-eu.org - Website : www.aaf-eu.org



Table 2: Comparison between US and EU maize starch costs, €/T

Net cost of maize
Processing cost
Other costs
Framage) |
Difference

These lower production cost translate into significant price differences:

i 2

Graph 1: Native starches price (S/T)

o

*{_hina maize
e Thatland tapioca

LMC, February 2012

These significant production cost and price differences will also clearly be impacted by fluctuations in the
USD/Euro exchange rate.

Were the current European import duty of 166 Euros per tonne of native maize starch to be reduced or
eliminated, the potential for US maize starch to enter the EU at prices well below those at which EU
producers can compete is very clear. Being based on lower priced US native maize starch, together with the
economies of scale that the US corn refiners have, US modified starches (including esterified and etherified
starches) and glucose also have a strong competitive advantage over their EU counterparts.

This significant price difference also applies to potato starch, as US potato starch (approx. 200.000 tonnes
p.a. of which 100.000 tonnes to the non-food sector) comes from side-streams of the US potato processing
sector, and not from starch potatoes, as in the EU. In the absence of an EU import duty, US side-stream
potato starch would represent a significant threat to EU potato starch, particularly in non food and lower
priced food applications. It should be recalled that in July 2012, the EU quota system for potato starch came
to an end and, as such EU potato starch producers are already facing the new challenge of adapting to the

2 LMC International (2013), Data in USD changed in €uro with the following annual exchange rate: 2009=1.39,
2010=1.33 and 2011=1.28.

AAF AISBL - Avenue des Arts, 43 - B — 1040 Bruxelles - BE, 0878.908.981
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new free market system and the threat of a potentially declining supply, and as such a higher price, of starch
potatoes. The raw material cost of US side-stream potato starch is close to zero.

Table 3: EU-US potato starch price comparison (€/T)13

2009 2010 2011 2012

EU potato starch [Art42l | [Artd2) | [Arc42]7 |[Art4200
US potato starch (non- Artd2

A Art42] | [Art4.2] 4.
food) Al | WAl | Ve [ |

Co-products

The significantly higher production of starch in the US, also results in significantly higher production of co-
products, such as fibres, germs and proteins (corn gluten meal), also produced during the starch production
process. Today the EU starch industry produces 5 million tonnes of fibres and proteins for both animal and
human nutrition. The less starch the EU starch industry produces, the less co-products it produces, and the
lower the plant’s efficiency.

Table 4: EU-US co-products price comparison (€/ 7)*
2010 2011 2012
EU Corn Gluten Meal [Art42E] |[Art4 250 | [Art42]
US Corn Gluten Meal [Art.42) [Art4.20 | [Art 4

2. PRESENT AND FUTURE CHALLENGES FOR THE EU STARCH INDUSTRY IN ITS TRADE
RELATIONS WITH THE US

End to US ethanol subsidies

In the US, subsidies to ethanol production ended in 2011 and production has been declining since then, a
trend likely to continue. This gives two reasons to believe that the threat that US starch imports to the EU
could pose, should the current import duty be decreased or lifted, may well increase in the future:

e A fall in the demand for maize in ethanol is likely to result in a fall in the price of US maize, and
therefore a fall in the price of US maize starch, thus improving the competitive advantage of the US
starch industry further;

e The US starch industry production capacity currently producing ethanol, will likely switch to
producing more starch and starch products, for which the US industry will be looking to export
abroad in the absence of increased domestic demand.

Energy prices

After raw material costs, the biggest production cost for starch producers is energy. Energy costs in the EU,
where carbon emissions are regulated under the Emissions Trading Scheme under which starch is recognised
as a Carbon Leakage Sensitive Industry, are already significantly higher than in the US, where the compliance
costs associated with environmental legislation are significantly lower. The differences in energy costs
between the EU and the US have significantly increased over the past years and are likely to increase further
as the US industry will likely turn to non-conventional fossil sources such as shale gas and oil sands.

13 MC Native starch margins and price outlook, 2-3
141 MC Native starch margins and price outlook, 2-3

AAF AISBL - Avenue des Arts, 43 -8B~ 1640 Bruxelles - BE 0878.908.981
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The GM issue

US maize starch is made almost entirely from GM maize as shown in the graph below. This ability to use GM
maize is one of the factors behind the significantly lower raw material cost that US maize starch producers
continue to enjoy.

Graph 3: Conventional vs GM maize land use in the US
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The outlets of the EU starch industry are split between food (60%) and non-food (40%) applications. As a
result of the EU GM regulation, the possibility to use US GM maize-based starch products in foodstuffs in the
EU is today extremely limited. However, EU GM regulation and consumer perception may well change in the
future.

'* Natixis (2012) Gaz de schiste aux Etats-Unis : les Européens doivent prendre au sérieux la menace sur leur industrie,
p.5

AAF AISBL - Avenue des Arts, 43 - B — 1040 Bruxelles - BE 0878.908.981
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Today US maize starch can however already compete in other applications, such as non-food or
pharmaceutical, which are not covered by the EU GM regulation and where consumer perception is less
critical. If the custom duties were to be reduced, this could be critical for the EU starch industry.

Non-food applications are key for the development of the EU bioeconomy in which the EU starch industry
plays a critical role. These innovative and high added-value outlets aim at providing EU alternatives to fossil-
fuel based products. In the US, bio-based products benefit from more financial support than in the EU, such
as incentives in public procurement supporting the development of the sector, in addition to lower raw
material and energy prices.

High added value products

Lower native starch prices and economies of scale also result in lower US production costs for high-added
value starch products. These products are easily transportable.

Specific strategic and high added value products used in food and non-food applications are key for the
development of the EU starch industry. These products include: maltodextrin (CN 1702 90 50), dextrin (CN
3505 10 10), dextrose (CN 1702 30 50), mannitol (CN 2905 43) and sorbitol (CN 2905 44 and CN 3824 60).

In non-food applications, where the use of GM maize based starch is already permitted in the EU, in addition
to native maize and potato starch, dextrin is also the raw material in a number of industrial applications.
Dextrose is used in pharmaceutical applications as well as mannitol and sorbitol. The latter are also raw
materials in technical applications of the bioeconomy. The detrimental impact of custom duties reduction for
these high added-value products would significantly increase if EU GM legislation or consumer perception on
GM came to change and they were permitted in food applications as well.

These strategic and high added-value starch products are also used in infant food applications.

Rules of origin

Effective and strict rules of origin must be applied in order to avoid trade circumvention between North-
American Free trade area (NAFTA) once one benefits from an FTA with the EU. The European starch industry
opposes regional cumulation of rules of origin with NAFTA countries. The USA are major producers of
competitive starch products which could be exported to the EU through other NAFTA countries benefiting
from lower custom duties or relaxed rules of origin.

Conclusion

As clearly demonstrated above, the US starch industry has a significant price advantage. The EU starch
industry would be jeopardised if protection was not maintained. The reduction of the custom duties would
have a clear negative impact not only on the starch industry but also the whole EU economy for the following
reasons:

—  The EU starch industry is an essential market for EU farmers, using 22 million tonnes of agricultural
raw materials

— ltis a key ingredient for a growing number of food and non-food applications

—  The EU starch industry is a leader in R&D and innovation.

It provides a crucial input into EU bio-economy

AAF AISBL - Avenue des Arts, 43 - B — 1040 Bruxelles - BE 0878.908.981
Tel : +32-2-289.67.60 - Fax : +32.2.513.55.92 - E-mail : aafiwaaf-en.org - Website : www.aaf-eu.org
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The EU starch industry requests the exclusion from EU-US trade negotiations of:
Annex [ starch products: maize germ (CN 1104 30 90), native maize starch (CN 1108 12

- 00), potato starch (CN 1108 13 00), other native starches (CN 1108 19 90), maize oil (CN

1515 21 90), glucose (CN 1702 40 90), isoglucose (CN 1702 30 10, CN 1702 40 10,CN
1702 60 10, CN 1702 90 30), dextrose (CN 1702 30 50), pure glucose syrup (CN 1702 30
90), fructose syrup (CN 1702 60 95), maltodextrin (CN 1702 90 50) and corn gluten
meal (CN 2303 10 11).

- Non-Annex | products: chemically pure fructose (CN 1702 50 00), dextrin (CN 3505 10
- 10}, modified starches (CN 3505 10 50 and CN 3505 10 90), mannitol (CN 2905 43 00)

|

|
&
|
i

o

and sorbitol (CN 2905 44 11; CN 2905 44 19; CN 2905 44 91; CN 2905 44 99 and CN 3824
60 11; CN 3824 60 19; CN 3824 60 91; CN 3824 60 99). :

AAF AISBL - Avenue des Arts, 43 - B — 1040 Bruxelles - BF 0878.908.981
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BB Ref. Ares(2013)2483737 - 25/06/2013

June 24, 2013

Ambassador Michael Froman
United States Trade Representative
Washington, DC

Commissioner Karel De Gucht
European Union Trade Commissioner
Belgium, Brussels

Dear Ambassador Froman and Commissioner De Gucht,

We write to you as representatives of family farm, consumers, faith, public health, development and
environment organizations from the European Union and United States. Our organizations promote fair
and sustainable food and farm systems in our communities and nations, and share common goals that in
many cases cross borders and societies. We embrace multilateralism that is grounded in principles of

- sustainability, equity and democracy. We demand that you reject calls for the Trans-Atlantic Trade and
Investment Partnership (TTIP) to undermine the use of the precautionary principle in setting food safety
and public health standards, to give investors power over nations, and to be negotiated almost entirely
in secret.

Contrary to the assertions made in a May 20 letter from major U.S. agribusiness and commodity groups,
the precautionary principle, which is enshrined in EU legislation and the Lisbon Treaty, encourages
rigorous scientific debate along with public input, when setting policy regarding the safety of new and
emerging agricultural technologies and food additives. It prioritizes public wellbeing over corporate
profits to ensure that products are safe before they enter our food systems and environments.

Those of us in the European Union reject any weakening of the use of the precautionary principle, while
those of us in the United States demand that our negotiators not make any proposals that would
preclude its use in the future and would remember that the U.S. is already party to treaties that invoke
the Precautionary Principle and has incorporated versions of it into U.S. environmental and occupational
safety laws.

We have only to look at recent news for evidence of the need for caution:

® The US Food and Drug Administration appears poised to approve the production and sale of
genetically modified salmon in the U.S., despite nearly two million public comments to the
contrary and the stated refusal of many retailers to sell it in stores. There are serious concerns
about the potential environmental impacts if the altered fish should escape into the wild, and as
yet unknown public health impacts. Acceptance of US food safety standards as “equivalent” to
EU standards under the TTIP would effectively cut off public debate on this contentious new
product, as well as other new GMO foods, and compel its sale in Europe as well.



e Ractopamine, a failed asthma drug now used as an additive to increase lean meat production in
pork and beef, is associated with hundreds of thousands of cases of animal illness and death. Its
use is banned in 160 countries, including the European Union, in large part because of the lack
of independent scientific studies assessing its safety for human health. Despite ample reason for
caution, the U.S. continues to push EU and other nations to eliminate import bans on meat
produced with this questionable additive.

e TheEU, for its part, is seeking to overturn the U.S. ban on beef imports from the EU. The United
States prohibits the use or import of feed ingredients that include ruminant materials that are
known to transmit Bovine Spongiform Encephalopathy, commonly known as mad cow disease.
EU policies governing the use of ruminant materials in feed are insufficiently stringent and
inconsistently applied to prevent BSE contamination, but the EU is already considering relaxing
those standards, which would certainly increase the risk of BSE contamination and transmission.

e The EU may use the negotiations to erode certain important and more stringent U.S. meat
safety requirements. The U.S. Department of Agriculture’s standards for pathogen levels in meat
and poultry products include zero tolerance standards for Listeria monocytogenes in ready-to-
eat products and E. coli 0157:H7 in beef products, while the EU standards do not establish a zero
tolerance level for these pathogens. Other U.S. trading partners such as Canada, who have
relied on the EU standard, have already challenged this zero tolerance standard.

There is a growing body of evidence of the harm caused by these and similar food technologies to public
health and the environment, as well as their pernicious contributions to corporate concentration in
agriculture and the consequent weakening of rural farm economies. Local communities throughout the
EU and US are rebuilding food and agriculture systems along different lines to produce healthier
outcomes for consumers, farmers and our environments. Their right to do so must not be diluted by the
TTIP or any other pact.

We also object to the inclusion of investment provisions in the TTIP that would empower investors to
sue sovereign nations over rules or conditions that may reduce their expected profits. We have
observed the results of these investor-state disputes resulting from other agreements, many of which
are direct challenges to state and national laws designed to protect the environment or public health.
We challenge anyone to demonstrate why the inadequacies of our respective legal systems justify such
an undemocratic and intrusive provision in this pact.

Finally, we are alarmed that the TTIP negotiating mandates do not require the publication of draft
negotiating texts and fail to guarantee an informed public debate on the nature of the commitments
under the agreement. Many of our organizations have submitted comments on the TTIP or participated
in meetings with trade officials charged with starting the negotiations. We fear we will be forced,
however, to rely on leaked bits of text to assess the degree to which our proposals are being addressed,
which is a far cry from the standards of democracy and transparency that we expect from public policy.



All proposals, negotiating texts and supporting documents should be published throughout the TTIP
negotiations in as close to real-time as possible.

We are conscious that the concerns raised here are not only an issue for our communities or nations as
the rules set in the TTIP could eventually extend to other bilateral and multilateral trade agreements.
We will oppose any trade agreement that undermines that process of rebuilding local food systems,
whether in our communities or abroad.

Sincerely,

Agriculture and Rural Convention, ARC 2020 (EU)
Arbeitsgemeinschaft bauerliche Landwirtschaft (AblL) (Germany)
Center for Food Safety (US)

Center for International Policy Americas Program (US)
Citizens Trade Campaign (US)

Confédération Paysanne (France)

Corporate Europe Observatory (Belgium)

E3D- Ecologie Développement Durable Démocratie (France)
Fair World Project (US)

Fondation Nicolas Hulot (France)

Food & Water Watch (US)

Food & Water Europe

Forum Umwelt & Entwicklung (Germany)

Friends of the Earth Europe

Friends of the Earth France

Friends of the Earth US

GardenAfrica (UK)

Geénérations Futures (France)

Groupe PAC 2013 (France)

Heinrich Boell Stiftung North America



Institute for Agriculture and Trade Policy (US)

International Federation of Organic Agriculture Movements {(Global)
Ligue pour la protection des oiseaux (France)

Local to Global Advocates for Justice (US)

Maryknoll Office for Global Concerns (US)

Mouvement Rural de Jeunesse Chrétienne (France)
Organic Consumers Association (US)

PowerShift (Germany)

Save Our Seeds (EU)

Send a Cow (UK)

Soil Association (UK)

Solidarité (France)

United Church of Christ Justice and Witness Ministries (US)

World Family UK

cc: Mr. L. Daniel Mullaney, Assistant US Trade Representative for Europe and the Middle East

Mr. Ignacio Garcia Bercero, Director, Neighboring Countries, U.S. and Canada, EC Directorate on
Trade



[Unless otherwise indicated, redactions are made under Art. 4.1(b)]
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To: DEMARTY Jean-Luc (TRADE)

Subject: TR: CEFS position - ASA submission + 2 autres sujets

Monsieur Le Directeur Général,

Cher monsieur Demarty,

Faisant suite & votre intervention dans le cadre du groupe parlementaire LUFPIG du 15
mai, je me permets de vous envoyer la position du CEFS en vue des négociations
futures UE/USA ainsi que celle de nos homologues américains. Comme je lindiquais a
la réunion du 15 mai, les positions des industriels sont identiques des 2 c6tés de
FAtlantique. Le sujet devrait étre facile a traiter.

Je profite de ce message pour vous faire part de nos demandes/commentaires sur 2
autres points liés a 'OMC :




Jenvoie ce méme message a la DG AGRI, Messieurs Plewa et Clarke.

Je me tiens a votre disposition pour tout complément d’information si vous le souhaitez.

Bien a vous,

Marie-Christine RIBERA

Director General

CEFS n Comité Européen des Fabricants de Sucre

Av. de Tervuren 182
B-1150 Brussels
Tel. 32 2 '
Fax 322

@cefs.org

ht’tp.//Www.céfs.ciq




The information contained in this email, including any attachment, is confidential and
intended solely for the person or entity to whom it is addressed. If you are not the
intended recipient, you must not take any action in reliance of it, or copy, distribute or
disseminate the information. If you have received this message in error, do not open
any attachment but please notify the sender and delete this email, including any
attachment, from your system. Whilst every care has been taken to ensure that this
transmission is virus free, please use your own means of virus checking as no
responsibility is taken by the sender for any loss or damage arising from any virus
infection. Any view expressed in this message is that of the individual sender, except
where the sender specifically states otherwise.
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CEFS position on the EU-US Transatlantic Trade and Investment Partnership

Ahead of the negotiations between the EU and the US on the Transatlantic Trade and
Investment Partnership (TTIP), CEFS (Comité Européen des Fabricants de Sucre) underlines
that no concessions on sugar or sugar products should be granted to the US.

The EU’s sugar market is balanced and there is no Justification for further import concessions
which were never foreseen when the sugar reform was agreed in 2006. Since the 2006 reform,
83 factories — almost one in two — have closed in order to balance the EU sugar market after
new import concessions had been granted; 22,000 direct jobs have been lost and 150,000
farmers have ended beet cultivation. These losses should not have been in vain and additional
concessions would entail further hardship for workers at a time of considerable socio-economic
crisis. Beet sugar is produced in 106 factories across 18 member states in Europe, supporting
160,000 beet growers and 180,000 direct and indirect jobs, and the EU-US TTIP should not
have a negative impact on Europe’s industry.

Further imports can undermine the preferential access granted to the developing
countries. Increasing imports from the US would lead to a surplus on the EU market, at a time
when imports are already increasing. This is only set to continue, for example, the FTAs with
Central America, Colombia and Peru will see an additional 300,000 tonnes of sugar and sugar
products on the market in the next years with an annual increase in the future years. Similarly,
as the EU intended, the EU has become one of the world’s largest net imports of sugar, mainly
from developing countries. ACP/LDCs have duty-free and quota-free access to the European
sugar market. According to the latest FO Licht estimation, these imports are set to increase
from 1,900,000 tonnes in 2011/2012 marketing year to 2,450,000 tonnes in 2014/2015. CEFS
reminds the Commission that the US does not grant such import concessions and any
concessions to the US would further undermine the concessions granted to these countries.

American Sugar Alliance’ and CEFS are both asking for the exclusion of sugar and sugar
products. Both the US and the EU are net importers. Any market concessions on sugar and
high sugar content products can be detrimental to the European sugar industry. Our American
counterpart, the American Sugar Alliance (ASA) shares this view and is asking the exclusion for
sugar and sugar products from these negotiations (see ASA submission attached).

It is crucial for the European sugar industry that effective and strict rules of origin for
sugar and high sugar content products are maintained and that the rules of origin currently
applying in the GSP are resumed in the TTIP with the US in order to avoid loopholes and
circumventions of the rules. This is particularly important because the US is part of the NAFTA
and imports huge quantities of sugar from Mexico every year. Furthermore the US also apply
strict rules of origin for sugar.

' American Sugar Alliance submission from 10" May 2013 to the Office of the United States Representative
regarding the public consultation on the EU-US TTIP (see document attached).
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Why the EU should not grant concessions to the US?

1. The US is a huge net-importer of sugar

The US ranks among the top sugar producers, and is one of the few countries with significant
production of both sugar beet and cane. However, the US is a huge net-importer of sugar.
According to the International Sugar Organization (ISO) the US imported a total of 4,468,043
tonnes of sugar and exported about 220,000 tonnes of which 12,464 went to the EU, in 201 12

Unlike the US, the EU does not apply the provision of a “net exporter status.” A country has to
be a net exporter in order to get access to the US sugar market. This does not allow imports
from net-importing countries and therefore limits the possibilities for swaps (importing sugar for
internal consumption and exporting domestically produced sugar). As a result, it is of upmost
importance that the EU, also a net-importer, does not grant additional concessions to the US.

2. The US sugar market is more regulated than the EU sugar market

The US sugar market applies similar sugar market tools compared to the EU. These comprise
import tariffs and a quota system for beet sugar. However, beyond that, the US applies
additional sugar market regulations which do not exist (anymore) within the EU. Firstly, the
government operates a price support programme by managing the amount of sugar that can be
sold on the domestic market through marketing allotments for not only US producers. Imports
as well are controlled through tariff rate quotas (TRQ) and other import quotas for third-country
suppliers. Secondly, this is underpinned by a loan system, whereby the government acts as a
buyer of last resort. Through this, the US establishes a price guarantee for sugar. Thirdly, the
US has implemented the Feedstock Flexibility Program for Bioenergy Producers (sugar to
ethanol programme) from the 2008 onwards. Under this programme, the USDA can buy excess
sugar from the market pre-emptively and divert it to ethanol production. Fourthly, the United
States Department of Agriculture (USDA) also has re-export programmes in place which
establish a licence against which a refiner can import world-priced sugar, provided a
corresponding amount of refined sugar is exported onto the world market.

The US also has a system of price support called Market Price Support (MPS). This consists of
transfer to producers from consumers arising from the difference between the domestic price of
sugar and the reference price of world market imports of raw sugar. This sugar specific support
operates within a broader framework of farm support measures which are administrated by the
USDA.

3. US sugar beet is GM
The US sugar beet industry coordinated an industry-wide conversion to genetically modified
sugar beets. In the context of sanitary and phytosanitary measures, the US could demand free
market access for GMOs. If the US is allowed the use GM beet and the EU is not, this will place
the European sugar industry at a competitive disadvantage.

4. US sugar industry shares the EU sugar industry’s view

2 The country imports large quantities of raw sugar (2.175.969 tons in 2011) particularly from huge sugar exporters
such as Brazil, Australia, Guatemala, South Africa and Dominican Republic and important quantities of white sugar
(2.292.074 tons in 2011) especially from Mexico. Mexico, has had unlimited access to the US market since 2008
under the NAFTA Agreement. The US also has trade agreement with the Dominic Republic and the Central
American Free Trade Area. In addition a duty free TRQ has also been granted to Peru, however the country must
have a trade surplus of sugar to qualify for access under the TRQ.
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In the submission of the American Sugar Alliance (CEFS counterpart) to the Office of the
Unites States Representative regarding a public consultation on the agreement, the ASA asked

the exclusion of sugar and sugar-containing products. According to the ASA any market access
concessions on sugar would be detrimental to the US and EU sugar industries and to the
developing countries that depend from their respective programs to provide remunerative
markets to their exports (for further details, please see the ASA submission attached).

Why strict rules of origin for sugar and sugar products must be maintained?

The US applies strict rules of origins, for example in the North American Free Trade Agreement
(NAFTA), a product is said to originate in the free trade area when it is grown, harvested, wholly
produced, or substantially transformed in the free trade area. Refined sugar or molasses made
from imported raw sugar does not originate, namely, refining does not confer origin. In order for
sugar to originate, all processing of sugar cane or sugar beets must take place in NAFTA
territory. The unprocessed cane or beets may be imported, but they must be processed or
refined in NAFTA territory and the “de minimis” provision does not apply to sugar. To qualify for
NAFTA preference, 100 percent of the sugar must be NAFTA in origin®. Consequently, it is
more than important for the European sugar sector to maintain strict rules of origin for sugar
and products with high sugar content .The current GSP rules of origins should be used as a
basis, in particular;

1. Refining should never confer the origin

2. The complete GSP-list of insufficient operations to confer the origin must be
resumed. These are as follows: operations to colour or flavour sugar or form sugar
lumps; partial or total milling of crystal sugar; simple mixing of products, whether or
not of different kinds; mixing of sugar with any material.

3. The maximum level on non-originating sugar in processed products should be fixed
in % of the weight of the final product and at a low level, maximum 20%.

4. Sugar and sugar products must be excluded from cumulation with others free
trading partners. This includes especially cumulation with NAFTA, Peru, Central
America (Costa Rica, El Salvador, Guatemala, Honduras and/or Nicaragua) and the
Dominican Republic. The list of insufficient operations to confer the origin must also
be applied in the case of cumulation.

8 www.fas.usda.gov FAS-online: NAFTA Agriculture Fact Sheet : rules of origin.
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SUBMISSION OF THE AMERICAN SUGAR ALLIANCE

Office of the United States Trade Representative

Request for Public Comments: Proposed Transatlantic Trade and Investment
Partnership (Docket: USTR-2013-0019)

May 10, 2013

The American Sugar Alliance (ASA) appreciates the opportunity to submit these comments
concerning the proposed Transatlantic Trade and Investment Partnership (TTIP), a free trade
agreement between the U.S. and the European Union (EU). The ASA is the national coalition of
American sugarbeet and sugarcane growers, processors, and refiners.

The domestic cane and beet sugar industry serves two critically important roles for our nation.
First, we supply American consumers with a safe, reliable, and affordable source of an essential
ingredient in our nation’s food supply. Sugar is used as a natural sweetener, preservative and
bulking agent in 70% of our food manufacturing. Second, the U.S. sugar industry provides for
142,000 jobs across America and generates over $19 billion annually to the U.S. economy. Many
of the jobs and businesses are in highly vulnerable rural areas.

The U.S. sugar industry is among the most efficient in the world. According to LMC
International, the U.S. is the 20™ lowest cost of the 95 countries it studied. American sugarbeet
growers are the lowest-cost beet sugar producers in the world.

Nonetheless, our industry has had to close a large number of facilities in order to survive. Half of
all U.S. sugar operations shut down between 1985 and 2010. Further consolidation would
threaten the domestic industry’s ability to provide a safe and reliable supply of sugar, carefully
tailored to the complex needs of U.S. food manufacturers and consumers, and cause further
distress in many hard-pressed rural areas.

In order to operate the current sugar policy at no cost to the taxpayer, as Congress intended,
supply and demand must be delicately balanced. Thus, our overriding objective in TTIP and
other trade negotiations is to ensure that they do not undermine the effective, no-cost operation
of the U.S. sugar program, which we believe has served U.S. farmers, processors, taxpayers, and
consumers well.



As aresult of the EU sugar reform introduced in 2005, there has been a significant reduction in
EU production of sugar. Nonetheless, the EU, which consists of 27 member countries, is still the
world’s third largest producer of sugar, behind only Brazil and India. Over the 5-year period
form 2006/07 to 2010/11, EU production averaged nearly 16 million metric tons, about double
U.S. sugar production (see Table 1).

From the 1970’s, when a common policy for sugar was introduced, until the reform was put in
place, the EU was one of the world’s major sugar exporters, averaging 5-6 million tons per year
in the latter part of that period. The EU accomplished this feat through the maintenance of high
support prices, extensive export subsidies, and provisions fostering the dumping of domestic
sugar not eligible for export subsidies on the world market at much lower prices. The reform,
driven in part by a WTO finding that the extent of export subsidization was far beyond that
permitted by its WTO commitments, has transformed the EU into a net importer (albeit one that
still may make use of export subsidies). EU imports averaged about 3.2 million metric tons over
the 2006/07-2010/11 period while exports averaged 1.8 million tons. The evolution of the EU
sugar industry and the continuing role of subsidies in EU sugar policy is discussed further on pp.
5-6.

Given that the U.S. and the EU are both large net importers of sugar and that both have made
extensive market access commitments in various trade agreements to the benefit of developing
countries, there would appear no legitimate commercial reason to negotiate further market
opening on sugar between the two. This conclusion is not just that of ASA but also of its
counterpart organization in the EU, the CEFS (Comité Européen des Fabricants de Sucre). In a
statement submitted to the European Commission in May 2012 (see Attachment A), CEFS
argues against the inclusion of sugar and sugar containing products in any trade agreement with
the U.S.

U.S. Sugar Policy, Industry: Current Situation

While both U.S. and world market sugar prices were at uncharacteristically high levels in 2010
and 2011, this situation has changed dramatically over the past year, especially in the U.S. where
sugar prices have plummeted more than 50 percent. In fact, when transport costs are taken into
account, U.S. prices are now actually below world prices.

This situation is much more consonant with the history of the U.S. sugar market than the higher
prices experienced in a few recent years. Charts 1 and 2, which show the evolution of U.S. raw
and refined prices since 1997, as well as this recent downward trend, show that typically both
raw and refined prices have hovered about, or plunged below, the forfeiture range — i.e., the price
range at which forfeiture of sugar stocks to the government becomes more attractive than
redeeming loans from USDA. It is also in line with the initial, and widespread, expectations as to

the effects of completely opening the U.S. market to Mexican sugar imports in 2008.
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The U.S. market is now awash in sugar, with a stocks-to-use ratio variously estimated at 18-22%,
much higher than the 14.5% deemed by USDA to be appropriate for the proper operation of the
program and at levels not seen since the 2000-2001 period when over a million tons of sugar
were forfeited to USDA.

In order to assess properly the likelihood of oversupply in the U.S. market, the combined U.S.
and Mexican supply and demand picture must be consulted since the free flow of sugar across
their borders is now in play. Current supply-demand estimates in Chart 3 show that once again
this combined market has moved markedly into the more typical condition of surplus. Combined
U.S.-Mexican sugar production, plus U.S. import commitments resulting from trade agreements,
is now estimated to exceed sugar consumption in the two markets by more than 1 million metric
tons.

Chart 4 shows the evolution of the world sugar market prices over four decades. It reveals some
spectacular spikes, but overall a chronically depressed market.

Chart 5 shows that the world average cost of production averaged 51% more than the so-called
world price during 1989-2008. This “dump market” results from the practice, prevalent among
sugar exporting countries, of maintaining their domestic prices at levels well above world market
prices or otherwise subsidizing sugar producers and dumping their surplus onto the world
market.

Chart 6 shows average wholesale refined sugar prices in major consuming countries, as compiled
by the International Sugar Organization, are more than 60% above the world price, and well
above current U.S. prices.

Many of these countries also have preferential arrangements that enable them to sell a substantial
portion of their production at more remunerative prices to the U.S., EU, and other markets. Thus,
the world market becomes very much a residual, or dump, market.

Under these circumstances (despite the current and very atypical proximity of U.S. and world
market sugar prices), the U.S. will almost certainly remain an attractive market to foreign sugar
exporters in the future — one to which they are likely to direct as much of their production as is
possible.

The Impact of Existing Trade Policy Commitments

As a result of market access commitments already entered into by our government in the WTO,
NAFTA, CAFTA, and other FTA’s, imports now account for 25-30% of U.S. sugar consumption
and present a real threat of over-supplying the U.S. market, especially in years of favorable
domestic production. Moreover, implementation of the Colombia and Panama FTA’s will bring
additional sugar imports of about 60,000 metric tons into the U.S. market annually. Demands for
3



additional sugar market access commitments are being made in the TPP negotiations and, if TPP
expands (as expected) to include other countries in the Asia-Pacific region (such as major sugar
producers Thailand and the Philippines), these demands will likely accelerate. The U.S. sugar
program — and our industry — cannot survive in the face of continuing piecemeal giveaways of
our market.

The fact that, since January 1, 2008, all constraints on imports from Mexico have been removed
has introduced a large element of uncertainty and potential instability into the U.S. market. As
depicted in Chart 7, imports of sugar from Mexico have risen sharply since 2008, averaging 1.1
million metric tons over the past three years, and are expected to reach an extraordinary 1.5
million tons in the 2012/13 crop year.

Several factors suggest that Mexican exports will continue to rise in the coming years:

e The dramatic increase in HFCS use by the Mexican food industry, especially the beverage
industry, replacing domestic sugar and making more sugar available for export. HFCS
consumption has risen from 653,000 metric tons to 1.720 million tons since 2008/09 and now
accounts for about 70% of sweetener use in their beverage industry.

e Mexican production is expected to reach a record level of 6.5 million metric tons this year,
far above the levels of the previous 3 years. This level could well prove to be the norm
whenever weather conditions are favorable.

e Finally, despite information to the contrary from the Mexican sugar industry as to the
existence of shortfalls, Mexico has imported sugar every year since 2008. Imports of nearly
900,000 tons in 2010/11, for example, facilitated record exports to the U.S. the following
year. The result has been to create an artificial surplus which has been exported to the U.S.
The resulting “substitution” of foreign sugar for Mexican sugar greatly increases the
uncertainty surrounding Mexico’s sugar exports to the U.S. and raises serious questions
about this practice under NAFTA.

It should be pointed out that Mexican sugar production is, in effect, heavily subsidized by the
Mexican government. Less than ten years ago, the Mexican government owned mills accounting
for 50% of sugar production. Currently, government ownership still accounts for about 20% of
production. Historical experience makes clear that the Mexican government will intervene to
prevent the social instability that would result from any loss of production capacity.

We would also point out that in years when additional sugar supplies are needed to meet U.S.
domestic demand, this need can be met by increasing existing TRQ’s in accordance with the
provisions of the Farm Bill. Table 2 shows that this has indeed been the case with TRQ
increases (above the minimum required by the WTO and FTA’s) totaling 2.165 million short
tons just since 2008/09.



Under the circumstances described above, any additional trade concessions on sugar would,
barring major, unfavorable weather events in the U.S. or Mexico, create an unacceptable risk of
generating loan forfeitures or triggering the Farm Bill provision that requires that USDA
facilitate the conversion of surplus sugar in the U.S. market into ethanol. Both outcomes (but
especially forfeitures) would lead to substantial, unforeseen federal government expenditures — a
most unwelcome result given the current budget situation.

EU Sugar Reform and the EU Sugar Industry

As noted earlier and shown in Table 1, the EU is a major producer of sugar but, in recent years, a
substantial net importer, with net imports averaging about 1.4 million metric tons over the most
recent five year period. Prior to the 2005 reform, EU sugar prices tended to be far higher than
those in the U.S. Since reform, the picture has been mixed (see Chart 8), reflecting among other
things, the difficulty experienced by EU officials in administering the new policy. EU prices
were well above U.S. prices from 2006 until early 2008, about the same in late 2008-2009, well
below U.S. prices (and world prices) in most of 2010-1 1, and are currently far above U.S. prices.

It should be noted that relative prices in the U.S. and EU are much influenced by exchange rates
(but note that Chart 5 uses the current rate throughout). Since the reform, dollar-Euro exchange
rates have ranged from 1 Euro = $1.20 to 1 Euro = $1 .60; since the inception of the Euro in
1999, this rate has ranged from $0.80 to $1.60. Currently, the rate hovers around 1 Euro = $1.30.

EU Sugar Reform. The basic elements of the original EU policy were:
1. An intervention price which triggered government purchases;
2. A production quota system consisting of three tranches:

e A, for domestic use;

* B, for export via export subsidies; and

e C, for export without subsidies.

This policy, which unleashed a flood of subsidized sugar exports onto the world market, was
subject to great criticism internationally and in 2004 a WTO panel found the amount of B sugar
to exceed WTO commitments and C sugar exports to benefit from an implicit, prohibited
subsidy. The system was further undercut by the EU’s introduction of the EBA (Everything But
Arms) program, which promised unfettered access to the EU sugar market for LDC’s (Least
Developed Countries), which had previously been subject to bilateral quotas.

2005 Policy Reform. EU Ministers agreed on a comprehensive reform in November 2005,
consisting of the following key elements:



e The intervention price (632 Euros/mt or about 37 cts/Ib at current exchange rates) was to be
reduced over 4 years by 36%, beginning in 2006/07, to a “reference” price of 404 Euros/mt,
(about 24 cts/Ib at current exchange rates.). This latter price does not trigger government
purchases; instead it is to be defended by a private storage system (not used so far).

e The A and B quotas were combined and substantially reduced. The combined quota totaled
17.4 million metric tons (for 25 countries) at the outset of reform and now total 13.3 million
tons (for 27 countries). But as Table 1 shows, EU production has been substantially above
this level. The over-quota sugar is either sold for industrial use, exported, bled back into
consumption, ot put into stocks and counted against the next year's quota.

e Farmers were to be compensated for 64.2% of the price cut by adding this amount to their
Single Farm Payment (uncoupled to production). This compensation would bring the real
price support to well over 30 cts/lb). Where the quota was reduced by 50% or more,
additional compensation of 30% of income loss could be granted for a maximum of 5 years.

s Restructuring payments were made to processors for factory closures and quota renunciation
over the period 2006/07 to 2009/10.

Next phase of reform. The current sugar regime expires September 30, 2015. The question now
under deliberation in the EU is when will production quotas be ended. The date chosen seems
likely to fall between 2017 and 2020. Production quotas on isoglucose (high-fructose syrup),
which have kept EU consumption at low levels, would also be eliminated.

The reference price system will remain intact after production quotas are eliminated. EU tariffs
on sugar and sugar-containing products, which prevent sugar imports from entering the EU
unless under special arrangements (e.g., the afore-mentioned EBA or various bilateral
agreements), will also remain. Moreover, the EU is still allowed under WTO to export nearly 1.4
million metric tons of sugar with the aid of export subsidies.

Potential Impact of TTIP on Domestic Sugar Industry, Policy

As mentioned previously, both the U.S. and the EU are large net importers with little interest in
access to each other’s markets. Moreover, studies done by LMC, the internationally respected
commodities research firm, show the highly competitive U.S. sugar producers to be generally
more efficient than their EU counterparts. However, under certain circumstances the export of
EU sugar to the U.S. could temporarily become attractive due to: (1) the availability of EU
export subsidies, as well as the subsidies provided to producers through the Single Farm
Payment program; (2) oversupply of the EU market resulting from EBA and from the various



Economic Partnership Agreements negotiated, or under negotiation, with various groupings of
countries in the Caribbean and Africa — these agreements will eventually allow free entry of
sugar into the EU market; (3) marked changes in the Euro-dollar exchange rate.

Conversely, the oversupply of the U.S. market due to free entry of Mexican sugar and the
commitments made in the WTO and other FTA’s and/or marked changes in the Euro-dollar
exchange rate in the other direction could make U.S. exports of sugar to the EU temporarily
attractive. Either circumstance could substantially disrupt domestic sugar markets and undercut
the efforts of U.S. or EU officials to administer their respective sugar programs efficiently.

The prospective elimination of EU production quotas adds a great element of uncertainty to the
picture. Will it result in a decrease in total EU production, or an increase, as restraints on the
more efficient sugar producers in the EU are removed? And will the elimination of production
quotas on isoglucose result in a major displacement of sugar consumption in the EU?

Thus, granting market access for sugar to the EU, yet another subsidized producer, would add
another major element of uncertainty to the already difficult task USDA administrators have in
analyzing the market situation. It would seriously jeopardize the effective, no-cost operation of
the domestic sugar program and likely generate substantial government expenditures. In the long
run, neither the U.S. industry nor the domestic sugar program mandated by Congress can remain
viable in the face of continued piecemeal giveaways of domestic market share.

If U.S. sugar policy were to collapse under the weight of unneeded imports, the United States
would have to shift its source of a vital food ingredient from American growers to less
dependable, often highly subsidized, foreign producers.

We should point out that such an outcome would prove equally disastrous for the Mexican sugar
industry, which has come to depend on large sugar exports to the U.S. to maintain balance in its
domestic market — especially in light of above-mentioned replacement of Mexican sugar by U.S.
HFCS in much of the Mexican sweetener consumption.

Impact of TTIP on Traditional Foreign Suppliers

It should also be pointed out that the collapse of U.S. sugar policy and/or the depression of U.S.
sugar prices would not only prove disastrous to U.S. sugar producers but would seriously
damage the interests of the many developing countries whose sugar exports benefit from the
TRQ’s established under the WTO and it would significantly diminish the value of concessions
on sugar granted to our existing FTA partners. Thirty-eight of the United States’ 40 traditional
suppliers are developing countries.

The importance of maintaining a viable U.S. sugar program is clearly recognized by many of
these countries. The International Sugar Trade Coalition, a group of developing countries that



account for half the volume of the United States’ WTO-mandated minimum import quota, has
made clear to Congress and the Administration their strong support of existing U.S. sugar policy
and their concerns that further trade concessions on sugar could jeopardize this program. The
ISTC includes Barbados, Belize, the Dominican Republic, Fiji, Guyana, Jamaica, Malawi,
Mauritius, Mozambique, Panama, the Philippines, Trinidad and Tobago, and Zimbabwe.

CONCLUSIONS

1. Both the U.S. and EU are large net importers with no legitimate commercial interest in
exporting to each other’s markets. Any market access concessions on sugar negotiated in
TTIP would run the risk of substantially disrupting the operation of their respective sugar
programs to the detriment not only of the U.S. and EU sugar industries but those in
developing countries that depend heavily on these programs to provide remunerative markets
for their exports.

2. This view is shared by the EU sugar industry.

3. U.S. market access concessions on sugar to the EU, yet another subsidized producer, would
add another major element of uncertainty into the analysis of the U.S. sugar market, would
seriously jeopardize the effective, no cost operation of domestic sugar policy, and would
likely generate substantial government expenditures.

4. Negotiation of market access provisions on sugar in TTIP would be unnecessary and counter-
productive. Sugar and the sugar-containing products covered by the sugar TRQ program
should be excluded from the negotiations.

We would emphasize that the concerns expressed above should not be construed as opposition to
TTIP but rather to urge that the new reality of an integrated North American sweetener market
set up by NAFTA and the impact of the other market access commitments already made in the
WTO and other trade agreements be fully taken into account in TTIP negotiations.



Table 1

European Union Sugar Supply and Demand, 2006/07-2012/13

-Thousand metric tons raw value-

2006/07 | 2007/08 | 2008/09 2009/10 | 2010/11 | 2011/12 2012/13
Beginning Stocks 5,088 2,720 3,130 2,232 1,433 1,974 3,637
Total Sugar Production 17,757 15,614 14,014 16,687 15,699 18,251 16,390
Total Imports 3,530 3,048 3,180 2,561 3,755 3,800 3,850
Total Supply 26,375 21,282 20,324 21,480 20,887 24,025 23,877
Total Exports 2,439 1,656 1,332 2,647 1,113 2,388 1,500
Human Domestic Consumption 19,816 16,496 16,760 17,400 17,800 18,000 18,000
Total Use 21,216 16,496 16,760 17,400 17,800 18,000 18,000
Ending Stocks 2,720 3,130 2,232 1,433 1,974 3,637 4,377

Source: USDA Foreign Agriculture Service, May 5, 2013.

Table 2

_=-In addltlon to WT0 and FTA minimum imports of about 1 5 million tons --

Twelve Post-Aprll 1 Sugar TRQ Increases Since Start of 2008 Farm Bill (short tons, raw value)

‘Data Source: USDA. U.S. sugar tariff-rate quota (TRQ} i
Trade Organization (WTQ) and free-trade agreement {FTA) imports each year
:~120,000 st; CAFTA/DR, Peru, and other FTA's, ~130,000 st.)

i Date Raw Sugar = Refined Sugar Specialty Sugar Total
_Fiscal Year ’ o

.2008/09 8/6/2008 300,000 o 300,000
9/22/2008 ' 80,000 80,000

,. ' 380,000

:2009/10 10/6/2009 ] 75,000 75,000,
: 4/23/2010 200,000 200,000
7/6/2010 300,000 300,000

' 575,000,
:2010/11 8/17/2010° e 85,000 85,000
: 4/11/2011 325,000 325,000
6/21/2011 120,000, , ~ 120,000

,,,,,, _ 8/2/2011 ' o 10,000 10,000
9/30/2011 150,000 . - 150,000

690,000

2011/12 _8/2/2011 100,000 100,000
' _4/18/2012 420,000 1 420,000
520,000

_TOTAL 12 2,165,000

increases above the approximately 1.5 million short tons of reqwred World
(WTO raw, 1.231 mst; WTO refined and speaalty,

321




Chart 1

U.S. Raw Cane Sugar Prices, 1997-2013:
Price Falls Below Loan Forfeiture Level

41 -- Cents per pound --
39 A
a7 April average price below
sugar loan forfeiture level =
35 potential government cost
23 for first time since 2002
31
29
Average Prices 2012/13-Crop
27 1 1980's: 22.24 Forfeiture Level:
25 1990's: 22.35 20.94 cts/lb
23 |
21 4 i
w 20.38
19 7 19.35-
May-1

1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2008 2010 2011 2012 2013
Source: USDA. Raw cane sugar, nearby #14 and #16 contracts, delivered New York. Monthly average prices, Jan 1997 - Apr 2013. FSA-calculated forfeiture range 214

Chart 2

U.S. Wholesale Refined Beet Sugar Prices, 1997-2013
Prices Falling to Near Loan Forfeiture Levels

ol -- Cents per pound --
58 -

56 -

54 Note: Spot market asking prices.

52 Bulk actual sales to large buyers often

50 at substantially lower price levels.

48
46 -
44 4
42
40
38 - Average Prices
36 1980's: 27.06
34 1990's: 26.63
32 H
30 4

26 4%

24 [ :

22 4 23.30
20

1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013
Source: USDA. Wholesale refined beet sugar, Midwest markets. Monthly average prices Jan 1997- Apt. 2013. FSA-calculated forfeiture range.
31B
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Chart 3

U.S. and Mexico Sugar: Combined Production and Minimum Imports and Consumption*
1996/97 - 2012/13

16,000 - --Thousand Metric Tons, Raw Value-- 15,951
| Deficit |
15,500 Periods |
. . . 14,866
15,000 1+ Combined Production & U.S. Minimum Imports** 14617
14433 14,565 14,543 ' -
14500 14,328 14,314 14,315 T el fr 14,631
14,000 13,902 . =
’ £ #" 14,160 y
% Combined 14,127
13,500 A C tion* 13,295
13,719 onsumption 13,562 13,248
12,977
13,000 - 13,350
12.500 1 Combingd
12,492 Production 12,3395 12.598
12,000
11,500
53 In 2012/13:1,085,000-mt regional surplus projected -- first surplus in six years.
11,
11,000 T * v v T
A > o S > o <] > 5 o A > o o & « >
¥ N s S @ oV ¢ T Y
2 ) > > > S ~ » > ~» » ~ ~ ~ » ~» >
* Domestic Food Use ** Mexico and U.S. Production plus U.S. Minimum
Data Source: USDA, 2012/13 forecast. Imports (WTO, CAFTA, Colombia, & Panama) 302-5b
Chart 4
World Sugar Dump Market Price, 1970-2013:
' . .
World's Most Volatile Commodity Market
60 -
-- Cents per pound, raw value --
50 \ ) ]
No U.S. sugar policy Any surge in U.S. demand
\/ would drive volatile world
40 price sharply higher
30 1 EU "reforms,"”
poor India crops:
both transform from sugar
20 4 exporter to importer —
10 q
0 +—r————————— — :

Source: USDA; New York Board of Trade/lCE. Contract #11, raw cane sugar, stowed Caribbean port; Monthly average prices through Aprit 2013 31H




Chart 5

40

World Sugar Dump Market Price:

35 Historically Does Not Reflect Actual Cost of Producing Sugar
-- Cents per pound, raw value ~-

30 +
World average cost of producing sugar
25 - averaged 51% more than world price
during 1989-2008
20

World Average Cost of Production,

\

15 -

10 -

World Price -~
5 {Only 20-25% of sugar
sold at this price)

Q v v 5 ¥ v ¥ - ¥
] L ~ 49 3] e o o A 23 Ly o PRAS P 3o g i B A - <@ ] ) S )
2 £ £ £ £ L3 £ A ) £ &5 & D 5 ) £ (Y 2y D ) & & N N Y
RS SN SOIRC SN S A G G I AT M S S I A S P S M R S S

Sources: Price - USDA, New York Board of Trade/ICE, Contract #11, raw cane sugar, stowed Caribbean port; Monthly avg prices through Aprii 2013.
Cost of Production - "Sugar Production Costs, Global Benchmarking 2011 Report,” LMC international, Oxford, England, September 2011,
31

Chart 6

Actual Wholesale Sugar Prices in Major Consuming Countries

50 - Much Greater than World Dump Market Price
-- Cents per pound of refined sugar, 2003-2012-

45
2003-2012 averages: 150 actual wholesale (31.48 cents}
exceeds #5 London contract {19.51 cents) by 61%.

40 1SO average reflects actual costs and sales for most sugar;

world market futures price does not

5
35 1503 Average Wholesale Refined Price in
Seven Largest Consuming Countries/Regions™ U.S. 2013
price:
30 ~27¢/to
25 '*

20 W 'J &
\\

: r World Market Futures Price,
; #5 Refined, London
15 ﬂ AL /WM

10 oy i)\‘
it .
o o oy ot “«t - wy 53 [l i <=3 w = X3 P~ ™~ g g o0 =<3 < o0 o} b= = f=al o =1 <« b= -t bl = -l o4
28 33 8888 8¢ 8 335 38 3 8§ 8§ g e 9 &g e fod g G oo
4 4L ¥ X L OL oL X L& & L X L L oL & 4 & 5 % 85 £ 5 3 OB S 5 35 %% 5 30 &
=S 5 = U 5 3 B 5 3 B 5 % &% &5 B B £ 3 8 5§ & 3 B 5 = ;<]
2 8 58 & 2 8 58 22 88 8 232 388 %448 F>388 23 8 &° 38 470 S

Data Sources: international Sugar Organization, U.S. Department of Agriculture. Monthly average prices through November 2012,
# Brazil, China, Eurapean Union, india, Mexico, Russia, United States -- represent approximately half of world sugar consumption.
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Chart 7

U.S. Sugar Imports from Mexico, 1994/95-2012/13:
1800 - Large, Unpredictable Volumes
- Thousand metric tons, raw value - .
1,600 - : 1,549
i i 3 1,484
U.S.-Mexico free trade o :
1,400 - in sweeteners began [~ T
| January 1, 2008
1,200
1,000 - ;
800 Mexico's largest sugar producer/exporter:
Mexican Government -- owns and operates H
one-fifth of Mexican sugar mills 630
600
400
200 -
8 7 24 28 27 28
: 1995 199596 1997'97 1978 1998/98  1999/00 2000101 2001/02 200 3 2004 2[)(4/05 2008/06 206/07 2007/8 2008/098  2009/10  2010/11 2011/12 2012113
Source: USIDA, WASDE 2012/13 = forecast. Unlimited access under NAFTA began January 1, 2008, 302-25A

Chart 8
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Wholesale Refined Sugar Prices in the United States and the European Union:
Wide Fluctuations in Relative Prices Over Time

U.5. Refined Sugar

EU Refined Sugar

20

EU Commission "Average Price for White Sugar within the Community".
* 2013 Average exchange rate to date: 1€ = $1.315

USDA Sugar Yearbook Table 5.
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Appendix A:

Public Consultation on EU-US High Level Working Group on Jobs and Growth

CEFS representing the EU sugar manufacturers took note that during the EU-US Summit of
the 28™ of November 2011, the TEC (Transatlantic Economic Council) launched a joint High-
Level Working Group on Jobs and Growth. CEFS understood that negotiation of one or more
bilateral trade agreements could be included in the framework of the policy measures that
there could be identified after the analysis of the High Level WG. CEFS would like to answer to
the DG Trade open consultation on the issue:

CEFS general position on sugar and sugar products is that no further concession should be
made in the future and ongoing trade negotiations.

1. United States ranks among the top sugar producers, and is one of the few countries
with significant production of both sugarbeets and sugarcane. US is a huge net
importer of sugar. CEFS doesn't see the reason why US should be granted
concessions on sugar.

2. The country' imports large quantities of raw sugar (2.041.072 tons in 2010)
particularly from huge exporter such as Brazil, Australia, Guatemala and Dominique
Republic and important quantities of white sugar (936.258 tons in 2010) especially
from Mexico. At the same time, according to International Sugar Organization data,
US exported in 2010 more than 307.000 tons of sugar (7.061 raw sugar - 300.107
white sugar) including 10.793 of white sugar in the EU.

3. USDA United States Department of Agriculture has established TRQs at lower levels
in recent years to offset increasing domestic production. If a FTA with US will be
launched in the future, US will probably consider sugar as a sensitive product.

European Commission is concluding ambitious bilateraliregional Free Trade Agreements
(FTAs) with all parts of the world and TRQs have been already granted to Central America,
Peru/Colombia and Ukraine. As already stated in different occasions sugar tariff lines should
be excluded. in the same way products containing high amount of sugar should also be
excluded from negotiations.

In addition, it is particularly crucial for our industry to maintain effective and strict Rules of
Origin for sugar and sugar products on concession already granted to avoid loopholes. It is
also important for us to ensure that no circumvention of rules of origin takes place in the
different regions which are geographically close to these countries.

Please find enclosed CEFS general position on Trade Agreements. We hope that you will take
our comments into considerations and remain for any further information needed.

et R A (S

! Data of US on sugar — 2010 -Source International Sugar Organization ISO Year Book 2011-
Production 7.635.221 Imports 2.977.330 Exports 307.168 Net Trade -2.670.162 Consumption 10.153.780
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