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On 24 July 2018, the Directorate-General for Internal Market, Industry, Entrepreneurship 
and SMEs identified 13 documents, listed in an annex to its reply, as falling under the 
scope of the request.  

In its reply, the Directorate-General for Internal Market, Industry, Entrepreneurship and 
SMEs: 

- granted access to document 9, subject only to the redaction of personal data; 

- refused access to the remaining 12 documents on the basis of the exceptions for, 
respectively, the protection of the public interest as regards defence and military 
matters provided for in the second indent of Article 4(1)(a) of Regulation 1049/2001; 
the protection of privacy and integrity of the individual provided for in Article 4(1)(b) 
of Regulation 1049/2001; as well as the exception protecting the decision-making 
process laid down in Article 4(3), first subparagraph of Regulation 1049/2001.     

In your confirmatory application, you request a review of this position. In particular, you 
argue that the reply of the Directorate-General for Internal Market, Industry, 
Entrepreneurship and SMEs does not provide a list of members appointed to the advisory 
group and the declaration of interests submitted by these members. You also argue that 
the Directorate-General for Internal Market, Industry, Entrepreneurship and SMEs did 
not provide any of the presentations, agendas, minutes or any other relevant documents 
referred to in the call for applications for the selection of members of the Advisory Group 
for the Preparatory Action on Defence Research.  

2. ASSESSMENT AND CONCLUSIONS UNDER REGULATION  1049/2001 

When assessing a confirmatory application for access to documents submitted pursuant 
to Regulation 1049/2001, the Secretariat-General conducts a fresh review of the reply 
given by the Directorate-General concerned at the initial stage. 

Concerning your request for access to the list of members of the advisory group and the 
corresponding declarations of interests, as well as presentations, agendas, minutes and 
other documents related to this group, please note that the Advisory Group for the 
Preparatory Action has not yet been established by the Directorate-General for Internal 
Market, Industry, Entrepreneurship and SMEs. There is indeed an announcement of this 
group made in the register of expert groups, but for the time being, no members have 
been appointed and no meetings have taken place.  

It follows that there are no documents that could fall under the scope of the request 
related to the activities of the group. In light of the above, given that the European 
Commission does not hold any of the documents to which you refer in your application, 
it is not possible to handle your application in so far as point 1 and the relevant parts of 
point 2 thereof are concerned.  

However, the Commission has identified 13 internal documents, including the call for 
applications relating to the launching of the group which, as explained above, has not yet 
been set up. 
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With regard to remaining document 13, which was withheld entirely at initial stage, 
partial access is granted in accordance with Article 4(6) of Regulation 1049/2001. 

4. OVERRIDING PUBLIC INTEREST IN DISCLOSURE 

The exception laid down in Article 4(1)(b) of Regulation 1049/2001 does not need to be 
balanced against overriding public interest in disclosure.   

The exception laid down in Article 4(3) of Regulation 1049/2001 must be waived if there 
is an overriding public interest in disclosure. Such an interest must, firstly, be public and, 
secondly, outweigh the harm caused by disclosure. 

In your confirmatory request, you do not put forward any arguments relating to an 
overriding public interest in disclosure. In this context, I would like to refer to the 
judgment in the Strack case8, where the Court of Justice ruled that in order to establish 
the existence of an overriding public interest in transparency, it is not sufficient merely to 
rely on that principle and its importance. Instead, an applicant has to show why in the 
specific situation the principle of transparency is in some sense especially pressing and 
capable, therefore, of prevailing over the reasons justifying non-disclosure9.  

Based on my own analysis, I have not been able to identify any other elements capable of 
demonstrating the existence of a public interest that would override the need to protect 
ongoing decision-making process concerning the establishment of an advisory group 
under the preparatory action on defence research, grounded in the first subparagraph of 
Article 4(3) of Regulation 1049/2001.  

  

                                                 
8  Judgment of the Court of Justice of 2 October 2014 in Case C-127/13 P, Strack v European 

Commission, (ECLI:EU:C:2014:2250), paragraph 128. 
9  Ibid, paragraph 129. 
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5. MEANS OF REDRESS 

Finally, I would like to draw your attention to the means of redress that are available 
against this decision, that is, judicial proceedings and a complaint to the Ombudsman 
under the conditions specified respectively in Articles 263 and 228 of the Treaty on the 
Functioning of the European Union. 

 

Yours sincerely, 

 
For the Commission 
Martin SELMAYR 
Secretary-General 

 

 

 

Enclosures: (12) 

 




