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Box 8 – Section Summary 
“In this Section we have considered the approach to defining copyright exceptions 
and have focused specifically on fair dealing and fair use frameworks.  
The economic evidence suggests that exceptions should be applied to 
licensing markets which would normally fail due to high transaction costs. In 
these cases an exception would provide the benefit of greater consumer 
access without adversely affecting the revenues accruing to rights owners 
(since no transactions would occur). Hence, there would be no effect on the 
incentives to create content.
“The role of CMOs is important insofar as they are able to use economies of scale to 
reduce transaction costs of licensing. 
“Evaluation of exceptions faces a number of practical difficulties including quantifying 
the transaction costs of licensing and assessing whether rights holders would lose 
out from the exception (i.e. whether a voluntary licensing market would be able to 
provide access for the bulk of users).  
“In the context of fair dealing and fair use, we find that the principles based 
approach used in the US is subject to around five times more legal cases than 
the UK fair dealing system as well as an unknown number which are deterred 
by the potential costs. 
“Perhaps most important of all is the impact of the respective systems on dynamic 
efficiency. Organisations that rely on the reproduction of copyright content are more 
likely to benefit from exceptions (e.g. Google) since they can use content without 
paying for it. On the other hand, organisations which rely on the creation, 
development and distribution of content are more likely to lose out from exceptions 
(e.g. the digital publishing industry). 
“We also consider that the uncertainty over whether an exception will cover emerging 
distribution platforms can inhibit investment by businesses and CMOs in developing 
an efficient licensing market. This uncertainty is a feature of the fair use system as 
exceptions are not prescribed in law.” 
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“7.10.5 Another existing exception (section 36) permits educational establishments to make 
reprographic copies of passages from works (multiple copies made using a photocopier or 
computer).  For example, it permits a teacher to make photocopies of pages of course books 
for inclusion in handouts to their class.  As with the exception for recording broadcasts, 
where a relevant licence is available (such as the CLA photocopying licence) a school 
must hold it to carry out this activity.” (our emphasis) 

they create and
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[Note: adapted from Section 34.1 of the Canadian Copyright Act, adapted to the South African 
context where save for cinematograph films there is no copyright registration for works, 
assignments or exclusive licenses. 
See: http://laws-lois.justice.gc.ca/eng/acts/C-42/page-40.html#docCont]
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Insert text based on Article 5(1) of the EU Copyright Directive, 2001/29 
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Executive Summary
Background
PricewaterhouseCoopers LLP (PwC) was commissioned by the Copyright Licensing Agency Ltd. (CLA) to
provide an economic analysis of the impacts of copyright, secondary copyright and collective licensing in the
UK.

The CLA licenses organisations copying extracts from print and digital publications on behalf of authors,
publishers and visual content creators. We have also prepared our report for three other bodies which
represent authors, visual artists and publishers:

The Authors’ Licensing and Collecting Society Ltd. (ALCS) is the rights management organisation which
represents author’s interests in the UK.
The Publishers Licensing Society Ltd. (PLS) is the rights management organisation which represents
publishers’ interests in the UK.
The Design and Artists Copyright Society Ltd. (DACS) is the rights management organisation which
represents the interests of visual artists in the UK.

We refer to these organisations as the Collective Management Organisations (CMOs).

This report has been prepared by PwC for CLA under the terms of our engagement letter with CLA dated 12
January 2011.

Scope
This report collates and sets out an analysis of the available evidence relating to:

The economic value of copyright. Copyright supports the producers of creative content by requiring users
to seek to use original material in certain ways;
The economic value of secondary copyright. Secondary copyright is concerned with the reproduction of
materials protected by copyright which requires the copyright owner's permission; and
The role, effectiveness and efficiency of the organisations which administer secondary copyright and the
economic benefits to both users and rights owners of collective licensing.

The focus of our report is on literary and artistic works (i.e. books, journals, magazines and other periodicals,
paintings, sculptures and other artistic works) as these are the media which are of most interest to our clients.

A theme of our analysis is the contribution that the existing copyright framework makes to innovation and
economic growth in the UK. We also consider some of the key policy issues as they relate to copyright, for
example fair use, exceptions and orphan works. In particular, we consider how policy options and secondary
copyright in general affect the economic value generated through the production of “creative content”1.

Context
Our report has been prepared against a background in which there have been several detailed reviews of the UK
Intellectual Property (IP) system in recent years. The latest of these reviews (the Hargreaves Review) is being
led by Professor Ian Hargreaves. It focuses on whether the existing IP system provides the appropriate support
for innovation and economic growth with particular reference to the digital economy.

The Hargreaves Review has been launched at a time when the Coalition Government see the IP framework
playing an important role in creating a more dynamic economy. Whilst the Government recognises the role
that the IP framework plays in rewarding the developers of copyright works, it is also concerned that the

1 We use the term creative content throughout to refer to original copyright works produced by authors, artists, entertainers and academics.
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current framework may be obstructing growth by failing to strike the right balance between delivering
incentives and enabling innovation.

The Government is also committed to achieving strong, sustainable and balanced growth that is more evenly
shared across the country and between industries. It has launched a Growth Review which will identify
structural reforms with the potential to improve the business environment and examine barriers to growth
which affect specific sectors2. Its focus is on finding opportunities to improve the UK’s performance,
indentifying six sectors for priority attention, one of which is the digital and creative industries.

The economics of copyright
The economic rationale for copyright is based largely on the premise that copyright works have characteristics
akin to those of public goods. This means that their prospective users can consume the goods without paying
for them (i.e. they can free ride) with the result that the incentives to develop new creative content are difficult
to maintain. Therefore copyright policy needs to balance this incentive for the development of new content
with the desire to provide potential users with access to the material. This balance strikes at the heart of the
issue the Hargreaves review is focussing on.

We set out an economic welfare framework with which to analyse the impact of copyright policy. We also note
that there is a well recognised paucity of evidence with which to assess the long term costs and benefits of
possible changes to copyright policy; we believe that the CMOs potentially can help to address these weaknesses
by contributing to a better understanding of the different ways in which creators of copyright works are
incentivised.

Measuring the economic contribution of copyright in the UK is not without its challenges. We identify three
different measures of the scale of the “copyright dependent” economy:

First, we consider the number of people engaged in occupations where they spend a significant share of
their time producing original content. We estimate that there are 770,000 such creators including
authors, artists, and software developers to musicians and choreographers.
Second, we present estimates from the Intellectual Property Office on the amount of investment in
content creation. This shows that content creators invested £4.3 billion in new content in 2007. Of this,
£850 million was invested in literature and £720 million was invested in artistic works.
Third, we consider the contribution to the broader economy. The generation of creative content is part of
a value chain which is catalysed by the work of these creators. The Department for Culture, Media and
Sport estimates that the creative industries generated 5.6% of total GVA in the UK in 2008 and provided
2.3 million jobs. Estimates based on the World Intellectual Property Organisation’s classification suggest
that the UK had the largest core and dependent copyright sectors in Europe, at 8.4% of GDP. Our
research also shows that the size of the copyright dependent sectors have grown steadily in the last
decade.

Each approach to measurement has strengths and weaknesses; significantly, none of them fully considers the
wider benefits:

Copyright also contributes significantly to the wider economy through its role in shaping the pattern of
innovation which, in turn, drives the UK’s (longer–term) international competitiveness and sustains
exports: as recent research indicates, however, the copyright system is only one of many factors which
shape innovation3.
The copyright dependent sectors also have important spillover effects on other parts of the UK economy:
for example, by developing and sustaining clusters, by building human capital and by stimulating other
sectors of the economy which either buy from, or supply to, the sector and through enhancing the UK’s
attractiveness to businesses and as a place to live.

2 Her Majesty’s Treasury and the Department for Business, Innovation & Skills, ”The path to strong, sustainable and balanced growth”,
(2010).
3 Albert. A et al, "A Creative Block? The Future of the Creative Industries: A Knowledge Economy & Creative Industries report", The Work
Foundation, (2010)
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The economic impact of secondary copyright
We have investigated the evidence available on the influence of secondary copyright income on creators’
incentives to generate new content. We find that there is a need for further evidence on the extent to which
content creators are incentivised by different sources of potential income: similarly, little is known about the
value that users attach to access to material through secondary copyright.

Nonetheless, although the overall income received from secondary copyright licensing of literary and artistic
works is modest (around £70 million), such evidence as is available suggests that it has the potential to play a
significant role in incentivising developers of creative content:

Although secondary payments represent around 4% of artists’ income and 5% of the writing income of
authors, these figures are only averages and can be misleading. The structure of payments (with many
small payments to low income creators) means that for some creators these payments are an important
part of their income. For example, a recent DACS survey showed that for 34% of artists copyright
royalties are more than 10% of their total income; for 12% of artists they are more than 50%.
Furthermore, analysis of the earnings of those in creative occupations suggests that they are relatively
highly skewed: the Gini coefficient for DACS members is 56% and for professional authors who are ALCS
members it is 47% which compares to the UK average of 34%4. This reflects a ‘winner takes all’ aspect to
the market which means that many, low paid creators are competing to become the next success story
with the rewards it brings. Secondary copyright payments support this structure by adding to the
rewards of the lower paid. For example, results from a DACS survey of its members show that more than
two thirds of artists consider secondary payments to be significant or very significant for their incentives.
Income from secondary licence fees also tends to persist for a longer period than that for primary
copyright. For example, sales of a fiction book will typically dry up after one year5 whereas almost 60% of
lifetime secondary revenues occur more than two years after publication6.

We also consider incentives from the perspective of the publishing firm seeking to develop content. We have
spoken to a number of educational publishers who said that secondary revenues account for up to 20% of their
profits and the income has a significant impact on their decisions to continue to invest in new technologies,
such as digital technology in schools.

Moreover, we note that the expenditure on secondary copyright licensing by users of the material is very small
in relation to their other costs: for example, the cost of secondary licensing is 0.04% of UK higher education
institutions’ total costs.

The economics of collective licensing
The economic rationale for collective licensing through the CMOs rests on their ability to realise important
economies of scale and so help to minimise the transaction costs associated with the management of copyright.
We estimate that without the CMOs and with all content creators/commissioners negotiating separately with
prospective users, transaction costs would be considerably higher. We take higher education as a case study
and estimate that transaction costs for users and rights owners through CMOs are around £6.7 million per year;
this compares with costs in an atomised model of between £145 million and £720 million per year (assuming
the same level of use of material).

Nonetheless, it is important that CMOs are incentivised to remain efficient.

Copyright exceptions
Copyright exceptions can only be justified where transaction costs are high relative to the reproduction value of
goods. CMOs have a role in investing in secondary licensing markets to ensure these costs are minimised.
Given this, voluntary secondary (collective) licensing should be allowed time to develop otherwise exceptions

4 These Gini coefficients pertain to total household income for the occupation groups discussed. When writing income of authors is
considered in isolation the coefficient is 74%. The household figure is brought down by non-writing income and partners’ income is more
evenly distributed than writing income.
5 The Gowers Review of Intellectual Property, page 53
6 Based on our analysis from a sample of ALCS data.
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can inhibit business models (e.g. digital publishing). Only in cases where transaction costs cannot be
sufficiently reduced by CMOs would an exception can provide the benefit of greater consumer access without
adversely affecting the revenues accruing to rights owners (since no transactions would occur). Hence, there
would be no effect on the incentives to create content.

It is difficult to apply this principle in practice because of challenges in quantifying (and valuing) the
transaction costs of licensing and assessing whether rights holders would lose out from the exception (i.e.
whether voluntary licensing would provide access for the bulk of users).

In the context of fair dealing and fair use, we find that the principles based approach used in the US is subject to
around five times more legal cases than the UK fair dealing system.

Perhaps most important of all is the impact of the respective systems on dynamic efficiency. Organisations that
rely on the reproduction of copyright content are more likely to benefit from exceptions since they can use
content without paying for it. On the other hand, organisations which rely on the creation, development and
distribution of content are more likely to lose out from exceptions (e.g. the digital publishing industry).

We also consider that the uncertainty over whether an exception will cover emerging distribution platforms can
inhibit investment by businesses and CMOs in developing an efficient licensing market. This uncertainty is a
feature of the fair use system as exceptions are not prescribed clearly in law.

Orphan works
We provide an indicative assessment of a number of potential solutions to the orphan works problem within a
clear economic framework which takes account of: user access, search costs, incentives for content creators,
rights owners control over their works and minimising administration costs.

Our initial analysis suggests that licensing of orphan works by CMOs or, in default by a government body, may
be an effective solution. It could reduce search costs by linking the databases of collecting agencies and making
them accessible to users. It could also help to improve user access and enhance incentives and for creators.

We recognise, however, that further work will be needed on both the economic case for each potential solution
and how they fit with the existing legal framework.

Responding to the digital environment
Digitisation has brought about major changes to the way in which creative content is produced, distributed and
consumed.

Throughout the last decade the CMOs have shown themselves to be responsive to the development of the digital
economy: for example, they have been proactive in using digital technologies to improve and simplify licensing
process and enabling the education sector, businesses and government to reproduce digital content through
inclusion of digital repertoire in their licences.

The need for further evidence
Whilst our research has drawn together disparate sources of evidence on the impact of copyright policy, it has
also highlighted some important gaps, for example around the incentive effects of copyright on creators of
content and on the scale and value of orphan works. These gaps need to be addressed before critical policy
decisions are taken.
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1 Introduction

Background
PricewaterhouseCoopers LLP (PwC) was commissioned by the Copyright Licensing Agency Ltd. (CLA) to
provide an economic analysis of the impacts of copyright, secondary copyright and collective licensing in the
UK. CLA is the UK’s largest not-for-profit collective licensing body. It licenses organisations copying extracts
from print and digital publications on behalf of authors, publishers and visual content creators.

This report has been prepared by PwC for CLA under the terms of our engagement letter with CLA dated 12
January 2011. We have also prepared our report for three other bodies which represent authors, visual artists
and publishers:

The Authors’ Licensing and Collecting Society Ltd. (ALCS) is the rights management organisation which
represents author’s interests in the UK and collects and distributes fees for writers for the collective use
of their works in the UK and overseas, including the fees received from CLA and other bodies.
The Publishers Licensing Society Ltd. (PLS) is the rights management organisation which represents
publishers’ interests in the UK and distributes fees from collective licensing which CLA administers.
The Design and Artists Copyright Society Ltd. (DACS) is the rights management organisation which
represents the interests of visual artists in the UK and through an agency agreement, enables CLA to
license the copying of artistic work on their behalf. It also distributes fees received from CLA for
collective licensing7.

In the remainder of our report we refer to these organisations as the Collective Management Organisations
(CMOs).

Scope
In this report we examine the key economic issues relevant to copyright, secondary copyright and collective
licensing. We pay particular attention to copyright of literary and artistic works (i.e. books, journals, magazines
and other periodicals, paintings, sculptures and other artistic works) as these are the media which are of most
interest to our clients.

Copyright supports creative content producers by requiring permissions to be obtained in order to use original
material in certain ways. The works covered by copyright are defined by the framework established in the
Berne Convention as “Every production in the literary, scientific and artistic domain, whatever may be the
mode or form of its expression”8.

Secondary copyright concerns the reproduction of materials protected by copyright which requires the
copyright owner's permission. Examples of the ‘secondary’ use of copyright material include the photocopying,
scanning or digital re-use of published literary or artistic material9.

This report collates and sets out an objective analysis of the available evidence relating to:

The economic value of copyright; and
The economic value of secondary copyright and the role, effectiveness and efficiency of the organisations
which administer it (the CMOs) and the economic benefits to both users and rights owners of collective
licensing.

7 DACS is also responsible for administering Artists Resale Right and primary copyright licensing on behalf of artists, however these
functions are not discussed in this report due to the focus on secondary licensing.
8 Article 2, Berne Convention for the Protection of Literary and Artistic Works.
9 Secondary copyright applies to a wide spectrum of works but the focus of this report is on literary and artistic works.
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Our analysis considers the contribution that the existing copyright framework makes to innovation and
economic growth in the UK. We also consider some of the key policy issues as they relate to copyright, for
example fair use, exceptions and orphan works. In particular, we consider how the policy options related to
secondary copyright affect the economic value generated through the production of “creative content”10.

There is already an extensive body of academic and policy based analysis of the economics of copyright which
informs the debate on issues such as the appropriate level and form of copyright (duration, exceptions and
enforcement). We draw upon this literature, where appropriate; we supplement it with additional analysis
which focuses on those areas which have received less attention, for example collective management and
secondary licensing.

Context
Our report has been prepared against a background in which there have been several detailed reviews of the UK
Intellectual Property (IP) system in recent years. The latest of these reviews (the Hargreaves Review) is being
led by Professor Ian Hargreaves and is focusing on whether the existing IP system provides the appropriate
support for innovation and economic growth with particular reference to the digital economy.

Recent reviews of copyright policy
The Hargreaves Review follows on from a series of other policy reviews, consultations and strategic documents
summarised in Table 1 (along with some yet to publish). The Gowers Review in 2006 examined the whole IP
system11. Although it considered the system broadly fit-for-purpose, it made 54 specific recommendations for
change. It also established the Strategic Advisory Board for Intellectual Property Policy (SABIP) – now part of
the Intellectual Property Office - to provide strategic and independent oversight of Government policy. SABIP
launched a scoping paper in 2009 which outlines the areas it intends to review to inform long term policy
decisions12.

The previous Government launched several strategies following the Gowers Review which addressed the role of
the creative and digital industries in the economy. Creative Britain (2008) developed a strategy to promote
growth in the creative industries13. Digital Britain (2009)considered the question of how copyright enforcement
could face the challenges created by the internet14. The strategy document “Copyright the Way Ahead: A
Strategy for Copyright in the Digital Age” (2009), advanced 32 conclusions and actions designed to make the
copyright system better attuned to the digital age15.

The European Commission has also launched several studies in the same area. The 2008 Copyright in the
Knowledge Economy Green Paper evaluated the copyright legislative framework in the light of digital
pressures16. The current consultation on enforcement of IP rights is aimed at evaluating the EU’s previous
Directives on enforcement given the wide ranging infringements in the digital economy17.

10 We use the term creative content throughout to refer to original copyright works produced by authors, artists, entertainers and
academics.
11 Her Majesty’s Treasury, “Gowers Review of Intellectual Property”, (2006). Available at:
http://webarchive.nationalarchives.gov.uk/+/http://www.hm-treasury.gov.uk/gowers review index.htm
12 SABIP, “Strategic Priorities for Copyright”, (2009). Available at: http://www.ipo.gov.uk/c-strategy-digitalage.pdf
13 IPO, “Creative Britain”, (2008). Available at:
http://webarchive.nationalarchives.gov.uk/+/http://www.culture.gov.uk/images/publications/CEPFeb2008.pdf
14 DCMS, “Digital Britain”, (2008). Available at:
http://webarchive.nationalarchives.gov.uk/+/http://www.culture.gov.uk/images/publications/digita britain-finalreport-jun09.pdf
15 IPO, “A Strategy for Copyright in the Digital Age”, (2009). Available at: http://www.ipo.gov.uk/c-strategy-digitalage.pdf
16 European Commission, “Copyright in the Knowledge Economy”, (2009). Available at:
http://ec.europa.eu/internal market/copyright/docs/copyright-infso/greenpaper en.pdf
17 European Commission, “Consultation on the Commission Report on the Enforcement of Intellectual Property Rights”, (2011). Available
at: http://ec.europa.eu/internal market/consultations/2011/intellectual property rights en.htm
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Table 1 Summary of key reviews, consultations and strategy papers relating to copyright
Title Date

published
Scope

Gowers Review of
Intellectual Property

December 2006 The review examined all elements of the IP system and considered whether it
delivers incentives for creative work while minimising inefficiency.

Creative Britain February 2008 This review re-evaluated the contribution of the creative industries to the UK’s
economy and concluded that the creative industries should move “from the
margins to the mainstream of economic and policy thinking”. As a result, the
Government announced a number of initiatives to promote growth in the sector.

SABIP Strategic
Priorities for Copyright

March 2009 SABIP outlined six areas of current copyright policy which are of strategic
importance to the UK and where it intends to focus its medium-term research
effort. These include the link between copyright and innovation, coverage of
copyright, the effect of digital rights management (DRM), the link between
copyright and contract law, framework simplification and changing consumer
attitudes.

Digital Britain June 2009 This review examined the interactions between the digital industries and the
economy and how far the current infrastructure, policy and institutional framework
supported growth in the sector. The strategy set the high-level objective for the UK
to become “one of the world’s leading digital knowledge economies”.

European Commission
Green Paper: Copyright
in the Knowledge
Economy

July 2009 The EC published the results of a consultation which examined how broad
dissemination of knowledge could be achieved within current copyright legislation.
The EC’s main conclusion was that copyright policy should be more geared
towards the digital landscape, with the role of the internet particularly important.
Following the consultation, the Commission committed to a series of follow-up
actions with implications for library exemptions, orphan works and educational
platforms.

Copyright the Way
Ahead: A Strategy for
Copyright in the Digital
Age

October 2009 The review issued a number of questions related to the copyright industries,
particularly on whether the existing framework is fit for purpose in the digital age.
This resulted in a set of 32 conclusions and actions.

European Commission
Consultation on
Enforcement of IP
rights

2011 (yet to be
published)

The EC consultation into its 2004 Directive on Enforcement of Intellectual Property
(IP) Rights may impact the enforcement of IP rights on the internet across Member
States. The consultation follows on from the detailed report of the EC in 2010
which concluded that despite enforcement procedures improving, the scale of
infringements is “alarming”, with the internet cited as the main source of abuse.

Source: PwC

The Hargreaves Review
The Hargreaves Review has been launched at a time when the Coalition Government has set out its vision to
create a more dynamic economy. It sees the IP framework as having a key role to play in this. IP rights are seen
as helping protect the income of content creators by preventing others from copying their products and so
enabling them to attract investment. Furthermore, the assurance of income from IP rights incentivises those
whose creativity drives growth.

The Government is concerned that the current IP framework may be obstructing growth by failing to strike the
right balance between delivering incentives and enabling competitive innovation. An inflexible framework may
inadvertently obstruct the use of technologies which were not foreseen when regulations were developed and it
may discourage established businesses from adapting to change, allowing them to stifle competition and raise
the cost of market entry.

The Hargreaves Review, which has been asked to focus upon the digital economy, will build upon the evidence
and thinking provided by this earlier work as a basis for addressing the question of how the IP framework can
best support growth in the economy. It will also establish the reasons why previous proposals for change to the
IP system which are relevant to economic growth have failed to make progress.

The Hargreaves Review is expected to contribute in three main ways:
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by outlining the key elements of an IP system, nationally and internationally, that would best promote
UK economic growth, as a touchstone for future policy decisions;
by setting out some specific actions that should be taken as “first steps” towards this goal; and
by identifying any additional areas where there appears to be real potential for improvement, but where
further evidence is needed.

The Hargreaves Review comes at a time when the Government is also committed to achieving strong,
sustainable and balanced growth that is more evenly shared across the country and between industries. It has
launched a Growth Review which will identify structural reforms with the potential to improve the business
environment and examine barriers to growth which affect specific sectors18. Its focus is on finding opportunities
to improve the UK’s performance. It has identified six sectors for priority attention one of which is the digital
and creative industries.

Report structure
The remainder of our report is set out in six further Sections:

In Section 2, we analyse the economic rationale for copyright and assess its associated economic value.
In Section 3, we examine the economic significance of secondary copyright focusing in particular on its
importance incentivising the supply of creative content.
In Section 4, we analyse the economic rationale for collective licensing and assess its economic costs and
benefits.
In Section 5, we consider the economic issues associated with making exceptions for copyright legislation
and examine the debate about fair dealing and fair use.
In Section 6, we consider the issues associated with the management of orphan works.
In Section 7, we analyse the economic implications of digitisation for copyright management and policy
and describe how the UK collective licensing system has responded to the opportunities and challenges
they present.

18 Her Majesty’s Treasury and the Department for Business, Innovation & Skills, ”The path to strong, sustainable and balanced growth”,
(2010).
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Table 2 Framework of potential costs and benefits of copyright
Benefits of copyright Costs of copyright

Short run Incentivises the creation of new content
Allows content creators to exercise some
control over how their work is used and what it
is associated with as well as protecting their
revenue and brand (as creators of the IP)

Administrative and enforcement costs for
sellers of rights
Transaction costs and licensing costs for
purchasers of rights
Deadweight loss from setting price above
marginal cost

Long run Supports sustainable business models for
creators of new content

Innovation may be hindered by transaction
costs and licensing costs

Source: PwC

The conceptual framework in Table 2 highlights the key issues which need to be considered when evaluating
policy questions such as the granting of copyright exceptions (fair dealing and fair use frameworks), the
management of orphan works and how digitisation impacts the copyright system. The framework fits closely
with the economic welfare approach to assessing the contribution of copyright described below.

Assessing the economic contribution of copyright
We have identified three broad approaches to measuring the economic contribution of copyright to the UK:

The first approach is to consider the impact from a policy perspective and focus on the contribution of
copyright to economic welfare: this measure captures the level of consumer benefits or surplus from a
good (their willingness to pay less what they actually pay) and the level of producer benefits or surplus
(the profit that a business makes).
The second approach is to treat copyright content as an asset and estimate the value of the investment in
copyright content by measuring the time spent by authors, artists and musicians creating original works
and then estimating the expected return.
The third approach is to assess the value added by those parts of the economy which depend on
copyright.

Each of these approaches captures important aspects of the economic value of copyright but they are not
comprehensive. For example, they do not include all the wider economic impacts, such as human capital
spillovers or the wider economic impact of the creative industry value chain. In addition, the measures are
largely static: they do not capture the dynamic effects of copyright (e.g. the long term benefits through its
impact on incentives to generate content).

We consider each of the approaches in turn below and then examine some of the potential wider economic
impacts.

The contribution of copyright to economic welfare
One approach to calculating the net impact of copyright policy is by quantifying the welfare impact on
consumers and producers. To understand the net impact of policy the situation under consideration must be
compared with what would have happened if the policy under consideration was different.

The key metrics considered in welfare analysis are:

1. Consumer surplus – the amount that consumers benefit from purchasing a product or service (calculated
as the amount they would be willing to pay less what they actually pay);

2. Producer surplus – the amount that producers benefit by selling a product or service (calculated as the
price they receive less the cost they incur); and

3. Deadweight loss – when people who value a product or service more than its marginal cost are not able to
consume it.

These economic concepts are illustrated in Figure 2 which shows an aggregate demand curve and the marginal
cost of distributing content. The demand curve describes the total quantity of the product or service that would
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economic welfare. The principal positive impact of file sharing is if wider dissemination of music were to boost
consumer surplus. In a simple example, file sharing may enhance short run consumer surplus as those who
value music at say £5 per album will download it for free, whereas they would not have paid £10 for it. Two
notable studies have estimated that the effect on consumer surplus is larger than the reduction in producer
surplus from lost sales24. For example, the study by Rob and Waldfogel estimated that the effect of P2P file
sharing on each person was to increase consumer surplus by $70 and reduce producer surplus by $25.

The findings of Rob and Waldfogel are consistent with reducing the deadweight loss shown in Figure 2. The
principal weakness of the current evidence base, however, is on the long run impact of file sharing (or any other
form of copyright infringement) on the supply of content. These impacts are potentially large. In the absence
of a business model through which new content is created, developed and distributed, there would be a large
negative impact on both consumers and producers resulting from the failure of that market.

Investment in creative content
An alternative approach to measuring the economic contribution of copyright is to treat the development of
literary and artistic works as an investment which will generate a stream of revenues that persist over several
years. This approach has been developed by the Intellectual Property Office (IPO) to address a weakness in
national accounting treatment of the activities25.

The first step in capturing the value of this investment is to estimate the number of people who create content.
Our estimates, shown in Figure 3, are that there are 60,000 authors and 46,000 artists in the UK26. In addition,
we estimate that there are 326,000 software professionals, 116,000 higher education teaching professionals,
77,000 photographers and video equipment operators, 63,000 journalists and significant numbers of the other
occupations with a creative element. In total, there are 770,000 workers for whom the creation of original
content is a significant part of their work.

We believe that these figures are conservative estimates because they exclude those people who classify their
second job as one of the creative occupations. Furthermore, this analysis excludes those managers,
administrators, marketing and other back office staff27 who work with people in these occupations as part of the
creative process28.

24 Rob, R. and J. Waldfogel, ‘Piracy on the High C’s: Music Downloading, Sales Displacement, and Social Welfare in a Sample of College
Students’, Journal of Law and Economics 49(1); 29-62, (2006) and TNO Raport on behalf of the Dutch ministries of Economics, Justice and
Education, Culture and Science, Ups and Downs – Economische en culturele gevolgen van file sharing voor musziek, film en games;
(2009).
25 Goodridge, Peter and Haskell, Jonathan. 2011. "Film, Television & Radio, Books, Music and Art: UK Investment in Artistic Originals."
Report for the UK Intellectual Property Office
26 These estimates include the number of employed full-time and part-time and self employed people who classify their main occupation as
the categories listed.
27 In an article on software content development seven occupational groups were included in the creation of new software, ranging from ICT
managers to computer engineers. In contrast we have only included one occupation here. See Chamberlin. G, Clayton. T and Farooqui. S,
“New measures of UK private sector software investment”, Office for National Statistics, (2007).
28 In practice, this approach could be extended to cover all workers who are involved in copyright right across the value chain (such as
those working in publishing and retail. such an approach may become analogous to the WIPO and DCMS approaches, descr bed below.
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Table 3 WIPO copyright industry classification
Classification Industries included

Core copyright industries Press and Literature, Music, Theatrical Productions, Operas, Motion Picture and Video, Radio
and Television, Photography, Software and Databases, Visual and Graphic Arts, Advertising
Services, Copyright Collecting Societies

Copyright dependent industries TV sets, Radios, VCRs, CD Players, DVD Players, Cassette Players, Electronic Game
Equipment, and other similar equipment, Computers and Equipment, Musical Instruments,
Photographic and Cinematographic Instruments, Photocopiers, Blank Recording Material,
Paper

Partial copyright industries Apparel, textiles and footwear, Jewellery and coins, Other crafts, Furniture, Household goods,
china and glass, Wall coverings and carpets, Toys and games, Architecture, engineering,
surveying, Interior design, Museums

Non-dedicated support industries General wholesale and retailing, General transportation, Telephony and Internet

Source: World Intellectual Property Organisation

The WIPO approach, whilst involving some judgement in defining industries and in classifying sectors,
provides an internationally consistent basis for comparing the size of the copyright economy. Figure 7
summarises the results of a selection of studies which have applied the approach. It shows that core copyright
and dependent industries - as defined by WIPO - represent between 2% and 9% of the economy across a range
of developed and emerging economies37. The UK economy has the largest core and dependent copyright sector
of the 21 European countries for which we have data. The sectors generated value added of 130 billion in
2000 or 8.4% of Gross Domestic Product (GDP). Of all the countries shown in Figure 7, the UK is behind only
the US and Australia in terms of the economic significance of the copyright sectors.

37 These figures capture the core copyright and dependent copyright industries only. The partial and non-dedicated support activities are
excluded due to lack of data. These categories are usually smaller than the core and dependent industries: for the US adding the partial
and non-dedicated sectors increases the share of GDP from 9% to 11%. Comparable figures are not available for the UK.
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Sector Employees in the creative
economy

Self-employed in the creative
economy

Total creative economy
employment

TV & Radio 87,800 44,500 132,300

Total 1,644,600 633,900 2,278,500

Source: DCMS, 2010

Wider Economic Impacts
Besides the short run direct and indirect economic impacts discussed in previous parts of this Section, we also
consider the important wider impacts of copyright, including the longer term effects on innovation and
competitiveness across the economy and the broader spillover effects across the economy.

Copyright, innovation and competitiveness
There is an extensive literature demonstrating the positive contribution that successful innovation makes to
competitiveness and economic growth. For example, the most recent Annual Innovation Report prepared by
the Department for Business, Innovation & Skills estimates that UK private sector labour productivity grew by
2.24% per year between 2000 and 2008 and that innovation contributed 63% of this productivity growth,
adding an average of 1.41 percentage points per year to productivity growth per year over the period42.

There is also a broad literature which analyses the many elements of the ‘innovation system’ which influence
how successful an economy is in promoting innovation. These are often referred to as the framework
conditions. They include:

The public research base and knowledge exchange;
Consumer and business demand and, in particular, the propensity to demand innovative new products and
processes;
The business environment and the extent to which competition encourages innovation;
The level of entrepreneurship;
Ease of access to finance;
The quality of the infrastructure and services which supports innovation; and
The stock of human capital available to support innovation.

Recent work by NESTA has compared the framework conditions in the UK for innovation with those prevailing
in some of the UK’s main competitors

43
. The analysis shows that the UK lags behind other countries in some

important respects: in particular, the UK has a lower rate of investment in physical infrastructure, a less
conducive business environment for innovation (in particular weak partnerships with suppliers) and less
conducive consumer demand conditions. It also notes the paucity of evidence linking IP (including copyright)
and innovation, although it is recognised to be one of the factors which have an influence.

To understand the relationship between IP protection and competitiveness we have examined the World
Economic Forum’s (WEF) Global Competitiveness Indicators44.

Competitiveness is defined by WEF as the set of institutions, policies and factors that determine the level of
productivity of a country. In turn, this sets the sustainable level of prosperity that can be earned by an economy
(i.e. more competitive economies tend to be able to produce higher levels of income for their citizens). The
productivity level also shapes the likely rates of return obtained by investments (physical, human and
technological) in an economy and these are the fundamental drivers of the rate of growth of the economy.
Thus, competitiveness involves static and dynamic components.

42 Department for Business, Innovation & Skills, Annual Innovation Report 2010, (2011).
43 NESTA’s report reviews UK and international innovation data to summarise the six WFC’s: NESTA, “Measuring Wider Framework
Conditions for successful innovation”, (2011).
44 World Economic Forum, “The Global Competitiveness Report 2010-2011”, (2010).
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a proportion of their output) are 25% more likely to introduce product innovations51 since ‘supply chain
linkages to the creative industries are positively related to innovation elsewhere in the economy.’52 Parts of
the creative industries are also intensive users of technology and often demand adaptations and new
developments of technology. As such, they stimulate technology producers to develop new products.
Strong clusters – creative clusters are geographic concentrations of interconnected companies, specialist
suppliers, other service providers and associated institutions. Recent research by NESTA53 has show that
there is a strong concentration of creative activities in London and the South East which has build up
around the development of new content. This reflects a strong culture of interdisciplinary working which
encourages knowledge exchange amongst firms in the wider economy. Similarly, the large proportion of
small firms in the creative industries helps to inspire risk-taking and entrepreneurial culture. Successful
clusters are valuable because they contribute a vital part of the infrastructure of cities and help to make
them attractive locations for both individuals and businesses. Organisations in successful clusters are seen
as simultaneously organising their activities in a more open and collaborative model which is conducive to
the spread of knowledge to firms inside and outside the industry54 whilst maintaining the pressure of
competition55.
Human capital spillovers – partly linked to the notion of clusters, workers in creative occupations
develop and embody a set of skills and competencies which create value across the economy. This is most
apparent as professionals moving between jobs take their ideas and knowledge to other sectors. This
provides an important way of transferring tacit knowledge which is especially relevant since the skills of
creative workers are seen as especially valuable in other sectors.
Product spillovers – sales of creative goods and services can also lead to product spillovers as they
increase demand for complementary goods in other sectors. This occurs in several ways besides the typical
multiplier effects. For example, production (and sale) of artistic and literary works play a significant role in
raising cultural awareness: this has been shown to contribute to attracting visitors to the UK. Similarly, the
UK’s position as a leading educational publisher contributes to attracting foreign student enrolment in the
UK. Again, the impact is potentially large: £2 billion per year in revenue is provided for universities by
foreign student enrolments56.

51 Bakhshi, H. and E. McVittie, “Creative supply-chain linkages and innovation: Do the creative industries stimulate business innovation in
the wider economy?”, Innovation: Management, Policy & Practice, 11(2); 169-89, (2009).
52 Ibid and also see; Frontier Economics, “Creative Industry Performance, A statistical analysis for the DCMS”, Frontier Economics, London,
(2006).
53 NESTA, “Creative clusters and innovation: Putting creativity on the map”, NESTA research report, (2010)
54 Potts, J. And Morrison, K. “Nudging Innovation”, London, NESTA research report, (2008).
55 Empirical support for such spillover effects has been found in a recent paper: Haskell. J and Wallis. G, “Public Support for Innovation,
Intang ble Investment and Productivity Growth in the UK Market Sector”, Imperial College Discussion Paper, (2010).
56 Lenton. P, "The value of UK education and training exports: an update", British Council, (2007).
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3 The economic impact of
secondary copyright

Introduction
In this Section we assess the economic significance of secondary copyright in terms of the fees collected by
CMOs and the materiality of these fees for content creators. We focus on secondary copyright licensing of
books, journals, magazines and other periodicals, paintings, sculptures and other artistic works.

We have structured the Section in four parts:

We start by presenting the economic theory pertaining to the reproduction of copyright works, focusing
on where it differs from the theoretical background to copyright as a whole.
We describe the scale of the financial flows from secondary copyright (recognising that not all secondary
licensing will be rewarded through these mechanisms).
We examine the significance of the financial flows which accrue to creators of content from secondary
licensing and assess their importance in maintaining the supply of creative content.
We present case studies on the importance of secondary copyright from the perspective of individual
creators and the firms who take content to market in the educational publishing sector.

The economics of reproduction of copyright works
The economics of reproduction of copyright works is also based on the public goods model presented in the
previous section. It involves balancing the incentive to create content with a desire to ensure consumer access57.
The main difference is in terms of pricing strategies can be used to maintain incentives in a world where
copying exists58. This is predicated on the view that consumers’ value authorised original works more highly
than unauthorised copies of that work. The significance of this argument was greater when copies were of poor
quality and relatively expensive to produce and distribute (such as a photocopy of a book); it is less relevant
today as a result of digital technology. We reflect further on this point in Section 7 on digitisation.

Some indication of the significance of secondary copyright can be derived by considering the value of the licence
fees which are currently collected. Figure 11 shows the fees that CLA and ALCS collect for secondary licensing
of the reproduction of literary and artistic works. It shows that the value of licence fees has risen from £39
million in 2002 to £72 million in 2009, a compound annual growth rate of 9%.

It is important to note that these payments are one segment of the secondary copyright market in the UK which
also includes the licensing of music and video content. For example, Phonographic Performance Limited (PPL)
licenses the use of recorded music in the UK on behalf of performers and record companies. The PPL
distributes over £100 million each year to its members59.

57 See for example: Johnson. W.R, ”The economics of copying”, Journal of Political Economy, 93; 158-74, (1985).
58 The idea of indirect appropriability – where producers use price discrimination to counter the loss of sales from unauthorised copying
has been shown to be ineffective in a world with digital copying; see Liebowitz. S.J,”Economists’ Topsy-Turvy View on Piracy”, Review of
Economic Research on Copyright Issues 2; 5-17, (2005).
59 Figures available from the PPL Annual Report.
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outlook is already a way of life. After graduation, goals and aspirations remain focused on creative practice” 62.
These factors are important but difficult to quantify except at a very high level by showing that creators are
often willing to accept less pay than people with similar qualifications can obtain in other occupations (see
Figure 5)63.

The wage disparity has also been explored in a recent paper by Towse64. She reviewed a number of studies
which demonstrated that, whilst most artists have above-average educational qualifications, they have below-
average earnings and, therefore, are unable to spend sufficient time on their chosen art form.

Focusing on the economic incentives, we believe that three aspects are important to decision making:

1. The expected income – the ‘typical’ income level the content creator can expect to receive for working in a
creative occupation;

2. The profile and timing of income – in general, individuals prefer a more predictable income that is evenly
distributed over time65; and

3. The potential income if highly successful – creative occupations are often exhibit a “winner takes all”
structure, with many low paid individuals or small businesses competing to become the next J.K Rowling
or Damian Hurst.

We now consider the available evidence on the impact of secondary licensing on these factors. The majority of
the evidence relates to the first of these points, the level of income and impact of secondary licensing payments.
The issues around the income profile and the “winner takes all” market structure are no less important, but
have less data available to explore them. We consider these points towards the end of the Section.

The importance of secondary licence income for individual creators
Many members of the CMOs are engaged in the development of new creative content as their principal
economic occupation but, in some cases, they do not do it as their principle job (instead relying on other forms
of employment). For everyone involved in the creation of new content, it is important to understand the
significance of the income they derive from secondary copyright payments and its effect on their incentives to
create new content.

Both DACS and ALCS have commissioned independent surveys of their members which provide information on
creators’ incomes and the share of income from secondary licensing. Figure 13 shows the key results from
DACS’ survey66. It shows the total median income for visual creators by occupation type (the bars with the scale
on the right hand axis) and expresses the income from secondary payments as a proportion of this income (the
line with the scale on the left hand axis). The figure covers four occupational groups as well as the full sample
and a ‘constructed artist’ category which represents a subset of high profile and successful photographers and
cartoonists who have maintained a successful career for more than a decade.

62 Ball. L et al, “Report for Stage 2 Qualitative Research - Creative Graduates Creative Futures”, Creative Graduates Creative Futures
Higher Education partnership and the Institute for Employment Studies, (2010).
63 This point has also been explored in detail by Throsby who identifies the importance of intrinsic rewards for artists. See: Throsby, D.
"Economics and Culture", Cambridge, Cambridge University Press, (2001).
64 Towse. R, “Creativity, Copyright and the Creative Industries Paradigm”, Kyklos 63(3); 461-478, (2010).
65 This point is referred to as “income smoothing” in economics and reflects the theory that most individuals will prefer to maintain a
reasonable standard of living throughout their life rather than experiencing a mixture of opulence and poverty.
66 Conducted by Martin Kretschmer and Sukhpreet Singh from the University of Bournemouth and Lionel Bently and Elena Cooper from the
University of Cambridge, (2011), report awaiting publication.
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4 The economics of collective
licensing

Introduction
In this Section we analyse the economics of collective licensing for the reproduction of literature and visual arts
focusing in particular on how it works in the UK. We have divided the Section into four parts as follows:

We start by describing the structure, membership and activities of CMOs which essentially manage
secondary rights on behalf of their members who create copyright material: whilst we focus on the role of
the CMOs in the UK, we also describe briefly how collective licensing works in other countries.
We then analyse the economic rationale which underpins collective licensing.
We assess the impact of the UK collective licensing system in transaction cost terms by comparing it with
alternative approaches.
Finally, we consider the operation of the CMOs in the UK focusing specifically on the terms on which they
provide (secondary) access to copyright material, how the revenue they raise is distributed to their
members and the costs associated with the operation of the collective licensing system.

The role of CMOs
CMOs have emerged in the majority of international jurisdictions as the primary organisational structure for
licensing secondary copyright. They perform a number of common roles: they provide a single point of access
to content for those wishing to reproduce copyright materials and, in this way, help to keep administrative costs
of secondary licensing to a minimum. They also ensure content creators are rewarded for any copying or
reproduction of their work and they act as advocates for their members.

There are some significant differences in the business models of CMOs across countries. These are often the
result of the legislative framework under which they operate. The International Federation of Reproduction
Rights Organisations (IFRRO) classifies these operating models as follows79:

1. Voluntary collective licensing (e.g. US, Canada, UK) where organisations are free to license for
reproduction rights either with an individual rights owner or a CMO mandated to act on the rights
owners’ behalf (but with no stipulation in law to govern this role).

2. Voluntary collective licensing with back-up in legislation which takes two forms:

a. Extended collective management (e.g. Norway) – this follows the voluntary model above except
that the agreements reached between users and CMOs are extended to cover rights owners who
have not specifically mandated the CMO to act on their behalf. Rights owners are able to opt out of
the CMO if they wish.

b. Compulsory collective management (e.g. France) – under this system rights owners are legally
obliged to negotiate secondary rights through a CMO with no opt out.

3. Licensing under a legal licence; this also takes two forms:

a. Non-voluntary system with a legal licence (e.g. Switzerland) – a licence to copy is provided by law
so that no agreement with the rights owner is needed. There is a right to remuneration, however,
and a statutory licence fee is set by law and collected by a CMO on behalf of all rights owners.

b. Private copying remuneration with a levy system (e.g. Belgium) – secondary licence fees are levied
on copying equipment at the point of sale or for ongoing operation (e.g. for photocopiers) and the
CMO collects and distributes the fees to the rights owner.

79 IFFRO, “Overview of models of operation of RROs under national exceptions and limitations regarding educational activities”, Brussels,
(2009).
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The price of CLA’s blanket licences per user is determined by a mixture of negotiation, tariff setting or judicial
determination. Typically, CLA tries to engage with a representative body and negotiate a common rate. This is
generally based on an extensive negotiation informed by usage details from surveys conducted by CLA. Where
there is no representative body with which a rate can be agreed, the CLA sets a price based on any relevant
copying volume information. Users can ask the Copyright Tribunal to arbitrate on the outcome of price
negotiations. This process is asymmetric as the CMOs are not able to refer cases to the Tribunal which prevents
rights owners from making representations in the event of licensee behaviour they consider unreasonable.

To illustrate the scale of the cost of a CLA licence, we have estimated secondary licensing costs as a share of
non-staff costs and total costs for different user groups. The results are shown in Table 6 and demonstrate that
secondary licence fees are an insignificant item of cost for users.

Table 6 Licence costs as a share of total costs (UK, 2008/986)
Type of organisation Secondary copyright spend as % of

total spending excluding staff,
depreciation and financing costs

Secondary copyright spend as
% of total spend

Schools 0.12% 0.03%

Further education 0.28% 0.08%

Higher education 0.11% 0.04%

Central government 0.13%87 0.05%

Businesses88 0.0005%89 0.0006%

Source: Annual Business Survey 2010, Higher Education Statistics Agency, Learning and Skills Council, Department for Education, CLA

accounts, PwC

In all cases, the cost of secondary copyright is less than 0.1% of the institutions’ total costs, with the cost to
business being the lowest. The lower figure for business reflects the different levels of coverage. Public sector
licensing is well established and has high coverage of the institutions in the sector. In contrast, not all
businesses have the same need for licensing as say educational institutions with the result that a smaller
proportion of organisations in the sector hold a licence. When staff, depreciation and financing costs are
excluded from the cost base, the cost of secondary copyright licences still accounts for less than 0.3% of overall
cost.

Distribution of secondary licence fees
In this part of the Section we consider the distribution of secondary licence fees to users. As touched upon in
the pricing discussion, it is desirable that a signalling mechanism exists to highlight the works which users
value most highly, so incentivising the creation of these works.

There are two key issues to reflect upon in this area. The first is the materiality of secondary fees for the
incentive mechanism. We have shown that secondary licensing payments on average represent a fairly small
portion of content creators total income; the impact on incentives may therefore be small.

The second issue to consider is how the CMOs allocate fees in practice. CLA, for example, licence fees
generated in the education sector are distributed using surveys of schools, further education and higher
education establishments. The surveys include photocopying or usage logs and an inventory of available
materials, and surveys of what titles are most used. Whilst the information provided by surveys is imperfect,
this approach does provide some information on the level of usage ensuring that more revenues reach higher
value works. The efficiency of the incentive structure in place must be weighed against the cost of obtaining this

86 Business data pertains to calendar year 2009.
87 Does not account for depreciation and financing costs.
88 Annual Business Survey data excludes business costs of financial services firms.
89 Does not account for depreciation and financing costs.
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5 Copyright exceptions, fair
dealing and fair use

Introduction
In this Section we analyse the economic issues associated with the definition and application of copyright
exceptions. We start by outlining the (current) basis for defining copyright exceptions and then analyse how
this is applied in practice in different countries. We focus on describing and analysing the difference between
fair dealing and fair use. We then consider the economic rationale which underpins copyright exceptions.
Finally, we discuss three key practical issues which arise:

The impact of fair dealing and fair use on long term economic performance and the development of new
business models.
Whether and how copyright exceptions should be identified in practice.
The comparative legal costs associated with fair dealing and fair use systems.

Copyright exceptions
Copyright exceptions are where the exclusive rights normally given to copyright owners are relaxed or removed.
Their purpose is to balance the interests of those requiring access to copyright works in certain non-commercial
circumstances against the exclusive rights of copyright owners. Under an exception, rights owners typically
have no control over reproduction of their work and they have no right to receive payment for their use.

Legal framework
The debate on where to apply exceptions is based upon the application of the Berne three step test92. In
practice, the test is used by the majority of jurisdictions when determining exceptions93. It is based on three
guiding principles:

an exception to copyright must be a special case;
the use must not conflict with a normal exploitation of the work; and
it must not unreasonably prejudice the legitimate interests of the author.

Exceptions can also be granted on a “public interest” basis, for example for library copying or educational
uses94.

Since the Berne three step test is based on a set of guiding principles rather than an explicit or quantifiable
evaluation framework, it can be subject to interpretation and legal wrangling over whether or not an exception
is appropriate. As a result, the application of the test varies between countries. Countries which employ fair
dealing typically use the test to determine what should be subject to an exception. These exceptions are then
prescribed in law. Countries with fair use define the principles in law and then determine exceptions on a case
by case basis.

Fair dealing vs. fair use – exceptions in practice
The majority of countries with copyright legislation, including the UK, Australia, Canada and all other EU
Member States, operate a fair dealing policy. Under fair dealing, copyright exceptions are provided for a very
specific list of activities. The detailed specification in law leaves little room for interpretation and,

92 The Berne three step test was first applied to the exclusive right of reproduction by Article 9(2) of the Berne Convention for the Protection
of Literary and Artistic Works in 1886. Since then it has been transplanted and extended into the TRIPs Agreement, the WIPO Copyright
Treaty, the EU Copyright Directive and the WIPO Performances and Phonograms Treaty.
93 In a recent WIPO survey of national members, 24 nations included the test either fully or partially as a general provision in national law,
14 did not. See: WIPO, “Standing Committee on Copyright and Related Rights”, 20th session, Geneva, June 21-24, (2010).
94 For example, exceptions that permit copying by l braries and archives are present in 32 WIPO member countries.
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consequently, legal challenge. Although there are some differences between the fair dealing frameworks in the
countries listed, the broad areas covered by exceptions are the reproduction of copyright materials for research
or study, criticism or review, reporting of news, Parliamentary and judicial proceedings and certain educational
and library uses.

The United States is the best known example of a country employing a principle based fair use approach95. Its
system defines a general exception which can be invoked by a broad range of people in relation to a variety of
activities96. The 1976 Copyright Act gives four non-exclusive factors to consider in an analysis of whether an
exception can be justified under fair use:

the purpose and character of the use;
the nature of the copyright work;
how much of the whole work is used; and
the effect of the use upon the potential market for or value of the copyright work

In addition to these four factors, a fifth one has emerged as a result of a court decision in Field v. Google97 which
noted that the Copyright Act authorises courts to consider other factors beyond the four non-exclusive factors
described above. It described a fifth, non-statutory factor namely “whether an alleged infringer has acted in
good faith”.

The economics of copyright exceptions
The economic rationale for exceptions was set out in an influential article by Gordon98 where she described the
US fair use doctrine in terms of “market failure”. Market failure occurs when the transaction costs of licensing
are so high that a licensing market will not operate voluntarily. In this case, economic theory provides guidance
on when exceptions should be allowed. It would be efficient to allow an exception when the transaction costs of
licensing exceed the value consumers attach to use of the material (i.e. their reservation price). In this situation
no functioning market for rights will exist voluntarily as the cost of licensing (the transaction cost plus the
licence fee) will exceed the value users put on rights. The exception would, therefore, have no impact on
incentives to create as the users would not have been paid anyway.

There are, however, several limitations with this framework. For example, as noted by Landes and Posner99, a
premature or broad exception could undermine incentives for the development of market mechanisms that
reduce transaction costs and make economic exchanges possible (such as investment by CMOs in setting up a
licensing system). Acknowledging these concerns, a transaction cost focus on exceptions should also be judged
in the following terms:

where consumers’ demands could be met by a collective licensing scheme, exceptions should not be
applied;
where market development is unlikely, and transaction costs associated with licensing remain significant,
an exception should be applied; and
where a market could develop if copyright was enforced, and transaction costs are reduced, the absence
of an initial market should not automatically lead to the implementation of an exception.

If an exception is granted in a market which would otherwise have operated (i.e. the transaction costs are small
in relation to the value consumers attach to the material) then business models which rely on the production
and distribution of content may be compromised. Later in this Section, we examine an example from the
Australian digital publishing industry.

95 Very few countries operate a principles based approach like fair use. Israel and Japan both operate a form of fair use.
96 Christie. A.F, “Copyright Exceptions: Fair Dealing and Fair Use in the Context of Cultural Institutions”, Faculty of Law, University of
Melbourne, (No Date).
97 Nev. D, “Field v. Google, 412 F. Supp. 2d 1106”, (2006).
98 Gordon. W.J, ”Fair Use as Market Failure: A Structural and Economic Analysis of the Betamax Case and Its Predecessors”, Columbia
Law Review, (82);1600-57, (1982).
99 Landes and Posner, “An Economic Analysis of Copyright Law”, Journal of Legal Studies, (18); 325-63, (1989).
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Exceptions in practice
The theoretical guidance on exceptions is clear but significant implementation challenges remain. These can be
assessed by considering the following:

1. The implications of the fair use and fair dealing approaches to exceptions for long term economic
performance and the emergence of new business models;

2. Whether and how copyright exceptions can be identified in practice; and
3. The legal costs associated with different approaches.

The remainder of this Section considers each of these factors in turn.

Long term economic performance and new business models
The first issue we consider is how fair dealing and fair use approaches impact on long term economic
performance and the emergence of new business models (i.e. dynamic efficiency). In particular, we examine
the difficulties of defining an approach to exceptions today which will also be fit for purpose tomorrow and
which does not hinder innovation. We do this by considering the evidence in relation to two examples: the
emergence of Google (but can equally be applied to all search engines) and the Australian digital publishing
sector. We feel that these cases convey the range of positive and negative impacts of fair use and fair dealing,
and exceptions in general. We also note that the Google case is often cited by proponents of fair use in relation
to recent and current reviews of copyright policy.

The case of Google
Band has argued that the existence of a fair use approach to copyright exceptions was critical to the
development of Google’s search engine business100. Our analysis of the available evidence suggests, however,
that other factors also played an important role in Google’s success. For example, Dr Bernard Girard101

identified four critical factors:

Investment in world-leading mathematicians and ICT engineers;
The vision, leadership and management techniques of its founders;
High R&D intensity and collaborative research efforts which continuously seek for new innovations; and
Responding to users’ needs and influencing their preferences.

This is consistent with the evidence presented in Section 2 which suggests that a wide range of factors influence
innovation.

Fair use may offer benefits for businesses which rely on the reproduction of creative content. To the extent that
it offers a broader range of exceptions, it may encourage investment in new business models if firms believe
they will neither infringe copyright nor incur licensing costs. The other potential benefit is its flexibility. With a
prescribed list of exceptions (under fair dealing), there can be a presumption that when a new technology or
model emerges it will not be granted an exception. This may be the case even if the rationale for an exception
were shown to be strong based on the framework illustrated in Figure 25. Under fair use, the merits of an
exception would be judged on a case by case basis.

There are, however, two counters to this argument. First, the corollary of flexibility is uncertainty. Businesses
and individuals who create and sell content have less economic incentive to invest in new content distribution
processes or development if they are unsure whether they will be able to recoup their investment. Second, as
we explore in the next sub-section, transaction costs of secondary licensing are important for judging whether
exceptions are justified. The role of CMOs is to use economies of scale and reduce the transaction costs of
secondary licensing. To do this they need to invest as fixed costs are incurred in establishing the market (e.g.
the upfront spending to establish a rights owner database). If the CMO is uncertain about whether a market will
be covered by an exception, they will have less incentive to invest in reducing licensing transaction costs in this

100 See, for example, Band. J, “Google and Fair Use” The Journal of Business and Technology Law, (2007).
101 Girard. B, “The Google Way: how one company is revolutionizing management as we know it”, No Starch Press, San Francisco, (2009).
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market. There is a scenario where the uncertainty of fair use may lead to failure of a secondary licensing market
which would not have occurred under fair dealing102.

The case of the Australian digital publishing industry
The second case study examines the impact of copyright exceptions for electronic copying in libraries on the
Australian digital publishing industry103.

The key critique of copyright policy was that the government provided a broad exception for digital copying in
libraries before allowing rights owners, CMOs and libraries to develop a functioning licensing market. The
government’s move stifled the Australian digital publishing industry as incentives to invest were weakened.
Linking this back to the discussion of Google and fair use, we note the parallels between the exception in this
case and the uncertainty caused by fair use when making investment decisions. The impact in Australia was to
slow the introduction of digital publishing models despite the significant cost saving relative to traditional
publishing and potential efficiency gains for the economy as a whole.

The paper estimated the net expected economic impact of the broad digital exception on library copying using
the MONASH economic model104. The analysis accounted for both the reduction in access resulting from people
needing to pay for what they had previously consumed for free and the benefits of a more efficient digital
publishing sector which was able to pass cost savings through to users. The costs of investment in digital
publishing and of new rights management systems were also included in the assessment. Under a range of
different scenarios it was estimated that the net welfare effect of removing digital exceptions for library copying
would be positive – ranging from AUS$45 million a year to AUS$63 million a year by 2012.

This research highlighted two further challenges of designing a practical exceptions framework:

Exceptions must not get in the way of innovation and new business models as technology changes the
way copyright content can be produced and consumed. The research suggested that exceptions currently
in place should not automatically be transferred to a new platform – rather it is better to wait and see
whether rights owners, CMOs and users form a voluntary licensing arrangement; and
Exceptions have positive and negative impacts on different business models. Organisations that rely on
the reproduction of copyright content are more likely to benefit from exceptions (e.g. Google) since they
can use content without paying for it. On the other hand, organisations which rely on the creation,
development and distribution of content are more likely to lose out from exceptions (e.g. the digital
publishing industry).

Evaluation of exceptions
Figure 25 illustrates an economic framework which could be applied when considering individual exceptions. It
shows that exceptions will be beneficial where transaction costs are high and the impact on rights owners’
(expected) income is low or zero.

102 We define market failure here under Gordon’s definition “when the transaction costs of a voluntary transfer are so high that a licensing is
unl kely to take place spontaneously”.
103 The Allen Consulting Group, “Copyright Exceptions in a Digital Environment: Matching Outcomes with Rationales”, Copyright Agency
Limited, Sydney, (2004).
104 The MONASH model is a dynamic computable general equil brium model of the Australian economy.
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representing website creators, they would still be likely to remain high. On this basis there may be an economic
case for an exception for the core search engine function of Google, however, we would need to be able to
estimate the transaction costs accurately.

The vertical axis is more challenging to evaluate. Google is able to monetise the content of the websites it copies
as its search functions drive footfall and so revenues from advertising and, increasingly, other revenue streams.
The assessment that would need to be made is whether these revenues are sufficiently large to justify the
transaction costs of Google licensing with rights owners for internet content.

This balance could be understood were there any evidence of a search engine model which had been forced to
license. The US was the first to embrace internet business models and the majority of search engines developed
there. As such we cannot observe whether Google would have been able to form a working licensing market
with rights owners (likely via a CMO). Further research is needed to understand this case.

The framework in Figure 25 is static, yet fair use and fair dealing may have important dynamic effects on the
development of business models (as discussed in the previous sub-section). The key dynamic effect in this
context is whether a CMO has an incentive to invest in lowering transaction costs. We have discussed the
potential for broad exceptions and the uncertainty caused by fair use to inhibit this incentive.

There is a scenario where this incentive is blunted and transaction costs have not been reduced appropriately by
CMOs where an exception may mistakenly appear justified.

Legal burdens
As we have noted above, in a principles based framework such as fair use, exceptions are not clearly defined and
rights infringements need to be established through legal challenge and ruling. This may impose significant
legal costs on businesses and individuals who are involved in the production or use of creative content as well as
giving rise to significant uncertainty.

Accurately measuring the relative legal costs of fair dealing and fair use is difficult. The British Copyright
Council (BCC) has gathered available data on both the number of UK and US legal cases on fair dealing and fair
use106. This research shows that in the UK there have been 67 fair dealing decisions in the courts since 1978 (an
average of two per year). The data on the United States were drawn from an article in the Pennsylvania Law
Review107, which identified 306 opinions from 215 cases between 1978 and 2005, an average of around eight
cases and eleven opinions per year. The BCC has also produced indicative estimates of the average cost of
defending a copyright case. These suggested that the average legal costs in a US fair use were around twice that
of a UK fair dealing case.

106 British Copyright Council, Submission to Hargreaves Review
107 Barton. B, “An Empirical Study of U.S. Copyright Fair Use Opinions, 1978 – 2005”, University of Pennsylvania Law Review, 156(3),
(2008).
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6 Orphan works

Introduction
In this Section, we examine the copyright issues associated with orphan works. We start by explaining what we
mean by orphan works, describing the issues to which they give rise from an economic perspective and
outlining their scale and significance. We then identify some of the main potential solutions that have been
proposed for managing orphan works before assessing the potential (economic) costs and benefits of these
approaches. There are practical and economic challenges associated with all the possible approaches.

The nature and economics of orphan works
Orphan works arise where rights owners cannot be identified and/or contacted. This is mostly associated with
old works but also can arise with new works, such as photographs and illustrations, where the metadata can be
stripped out when they are transmitted digitally.

The economics of orphan works, based on the welfare framework presented in Section 2, is relatively
straightforward.

Users of potential orphan works might incur substantial search costs in attempting to locate individual
rights holders;
Where the rights holder cannot be located, there is currently no legal means of using the work and
remunerating the rights holder. In such a situation, the work may typically not be used (due to
uncertainties over potential litigation for infringement) and may be replaced by another work which the
user values less: if this happens, there is loss of economic welfare (in terms of ‘consumer surplus’); and
The incentive mechanism of copyright does not function effectively as the creator of the work is not
rewarded and therefore does not receive the full potential revenue streams –to which they are entitled as
they cannot be located.

The scale and value of orphan works
As in other areas of the copyright policy debate, data on the scale and value of orphan works are very limited
and, even where they do exist, they are hotly disputed. Some sense of the potential scale of orphan works can
be gained from estimates by CMOs and other bodies such as museums. ALCS has recently undertaken research
in relation to the Google books settlement on the share of books which could be classified as orphan works. The
approach is based on the number of out of print works for which ALCS has collected secondary fees. On this
basis, ALCS estimates that between 1.6% and 4.7% of books are orphan.

An alternative estimate comes from research commissioned by the Strategic Content Alliance JISC Collections
Trust108. This research, which was based on a survey of over 80 UK public sector bodies such as museums,
estimated that:

5-10% of all content is orphan works (i.e. the rights owners of the works cannot be located) and this
equates to 13 million works in the UK in total;
Those wishing to digitise orphan works for archival purposes face considerable search costs as they
attempt to locate the rights owner of the work they wish to use; and
Where users are unable to identify the rights owners, they face the risk of litigation if they choose to use
the copyright work and this adds to uncertainty and, therefore, is a deterrent to use.

Much less is known about the potential value of orphan works to prospective users. In some cases, orphan
works exist where the potential value is significant but the high search costs and/or risk of litigation from illegal
use is sufficiently large that it deters their use. In these cases, the absence of a practical solution for orphan
works means that potentially significant economic benefits are being foregone. In other cases, there are orphan

108 Strategic Content Alliance JISC Collections Trust, “In from the Cold: An assessment of the scope of ‘Orphan Works’ and its impact on
the delivery of services to the public”, (2009).
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works where users’ value of them is very limited and where the costs of searching for the rights owner more
than exceed this value. These cases are less problematic from an economic perspective.

In considering the orphan works issue, it is also useful to distinguish between two situations which arise: first
where prospective users are seeking to reproduce works for subsequent commercial exploitation and second
where they are being stored simply to preserve them (digital archiving). The economic issues for each are
slightly different, and we have focused our analysis around the ongoing secondary market for commercial
exploitation of orphan works. Consideration of potential solutions to the issue of digital archiving is outside the
scope of our analysis.

Proposed reforms for the use of orphan works
There is a clear economic rationale for reforming the current approach to orphan works. Indeed, the earlier
Gowers Review noted the need to solve the orphan works problem and recommended that the Patent Office
(now IPO) should establish a voluntary register of copyright, either on its own or through partnerships with
database holders such as the CMOs109.

To date, the key initiative which is addressing this issue is the ARROW programme (Accessible Registries of
Rights Information and Orphan Works towards Europeana) which aims to set up a rights information
infrastructure with a pan-European database of rights owners for literary works110. ARROW is a search tool
expected to reduce the costs associated with tracing the rights owners of works and improve inter-operability
between public and private collections. CLA, PLS and ALCS, together with the British Library, have been
leading the development of ARROW in the UK. ARROW is nearing the end of the design and build technical
solution phase. This is about to be trialled before the database can be populated and become functional. A
further phase is envisaged, “ARROW Plus”, which will integrate images into the database as well as text works
and constitute a legal entity to take over the running of a fully functional ARROW database.

The range of approaches that have either been adopted or proposed to solve the orphan works problem include:

Setting a maximum infringement penalty

The United States has amended its law on orphan works following a report by the US Register of Copyrights111.
The new system limits the scope of rights owners’ compensation to cases only where the infringer obtains
commercial advantage and specifies that the amount of compensation must be a “reasonable” fee for the use of
the work. This system effectively allows use of orphan works following reasonable search and provides users
with some certainty that they will not be fined for non-commercial uses or face excessive penalties for any
commercial use.

Licensing of orphan works by CMOs or government
A further approach would be to license all works classified as orphan. The licence fee would need to be agreed
with a body representing rights owners, such as a CMO or a public sector organisation.

This approach is already used in Canada where the Copyright Board has the right to issue a licence for the use of
orphan works after reasonable efforts to locate the rights owner have been made. In practice, the Board’s remit
includes three elements112:

it maintains a database of rights owners and, in some cases, locates the rights owner;
it licenses works where rights owners cannot be located; and
it distributes licence fees to the relevant CMO which will distribute the fee to members.

109 The Gowers Review of Intellectual Property, November 2006, recommendation 14b.
110 Europeana is the European Digital Library.
111 Register of Copyrights, “Report of Orphan Works”, (2006). Available at: http://www.copyright.gov/orphan/orphan-report.pdf
112 Note that in some cases the Copyright Board has subcontracted these elements to the relevant collecting agency, such as ACCESS, the
Canadian equivalent to CLA.
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Providing an orphan works exception with no remuneration

An alternative approach is to make an exception for an orphan works if the licence holder cannot be identified
or contacted after a reasonable search. This exception could be designed to have different levels of coverage: for
example, it could apply only to non-commercial uses.

Changing the limitation period for infringement
A final approach is to set a time limit within which the rights holder of an orphan work needs to come forward
and seek compensation from the user.

We note that some views have been expressed on the relative efficacy of these solutions. For example, the BCC,
in consultation with the CMOs, has suggested that licensing of orphan works and performances should be done
via CMOs. Specifically, it proposes that where an appropriate collecting agency exists for the works in question,
they are able to license for use after the user has conducted a diligent search. Where an appropriate collecting
agency is not available, the Copyright Tribunal would license the use of the works. Licence fees received for
orphan works would be held in trust by the CMOs whilst they searched for the rights owner. If the rights holder
could not be located, fees would be distributed to members in general after a period of six years.

Costs and benefits of possible solutions
We recognise that there are important legal considerations to these potential solutions and that some of them
may not be permissible under the current EU legislation. Below, we consider each potential approach from an
economic perspective.

For an approach to orphan works to be attractive, we believe that it needs to meet the following five criteria:

It should improve user access (i.e. ensures orphan works can be used);
It should minimise search costs for users;
It should improve earnings for content creators and, where possible, identity the rights owner so valuable
works can be rewarded;
It should minimise the administration costs associated with setting up and maintaining the chosen
system.

Figure 26 provides an indicative assessment of the possible approaches according to the five criteria. Further
work would be needed to provide a comprehensive quantified analysis of each of these issues.
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Figure 26 Indicative framework for assessing orphan works solutions

Source: PwC

In terms of user access, setting a maximum infringement penalty or limiting the period of penalty may not
enhance access greatly. In each case, the threat of penalty remains for infringement, albeit the penalty is lower.
Using compulsory licensing or an orphan works exception access to all orphan works would be possible. Use of
orphan works would be likely to be higher under an exception approach as no licence payment would be
required.

Under each of the proposed solutions users would still each need to carry out diligent search themselves so this
would have no impact on search costs for users.

There are two key issues regarding incentives for creators. First, whether licence fees for orphan works go to
creators in general, and second how likely it is that the fees will reach the actual rights owner. On these issues
the licensing model will ensure creators in general are rewarded for the use of orphaned works. The use of a
rights owner database such as ARROWmay also increase the chance that the actual owner will be identified.
The other solutions may have a negative impact on rights owners’ earnings and so incentives to create. Setting
a maximum infringement penalty and limiting the period for infringement would both reduce the deterrents for
infringement. It is possible that more infringement would occur so fewer people would pay for rights.
Similarly, a blanket exception on orphan works would encourage users to substitute the use of orphan works
(which they would have to pay for) in place of non-orphan works so reducing incentives to develop new content.

The final issue is administrative costs for altering the orphan works system. Changing the rules on
infringement or granting an exception for orphan works would require little or no additional administrative
spend. Setting up a government body or requiring CMOs to administer rights would require some additional
investment.
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7 Responding to the digital
environment

Introduction
In this final Section, we examine how the CMOs are responding to the increasing influence of digitisation on the
copyright landscape. We start by summarising the key features of digitisation and analysing their economic
significance. We then discuss their implications for copyright. We focus on two issues:

The impact on creative content incentives of the migration to digital platforms; and
How CMOs have responded innovatively to ensure that they are efficient and fit for purpose for licensing
in the digital environment.

Key features of digitisation
Digitisation has seen increasing volumes of copyright material being created in a digital (rather than analogue)
format. In parallel, users of this information have access to an ever growing number of devices which are
becoming more and more sophisticated as well as cheaper. These provide platforms with which to distribute
and consume content, and can also be used to make copies. Digitisation has made content far easier (and,
therefore, cheaper) to copy and distribute than traditional analogue forms. For example, the development of e-
books means that the marginal cost of distributing authors’ content is closer to zero. This is not the case for
books which require printing and distribution before they reach the consumer.

In the short term, this development in the cost structure has the potential to enhance economic welfare since it
means that consumers can derive the same level of enjoyment at less cost to producers. In so far as the lower
costs are passed on in lower prices, some consumers who were previously priced out of the market are now able
to access content.

For this potential benefit to economic welfare to be realised, the market must function efficiently. The reduced
cost and improved quality of copying and distribution mean that some markets for creative content are now
closer to those for pure public goods because viewing or downloading content is essentially nearly non-rival
(although at a very high level of use servers may reach capacity). Similarly the development of digital copying
and P2P file sharing has made excludability more difficult. The corollary of this lower cost of and enhanced
quality of distribution is that it gives rise to a greater potential for copyright infringement.

If the public good characteristics lead to failure in digital markets for content then the welfare benefits of
digitisation will not be realised.

In summary, digitisation has some important potential positive economic impacts:

Increased consumer surplus – the lower cost of distributing creative content, if passed on as lower prices,
will increase consumer surplus;
Reduced transaction costs of licensing – the ability for CMOs to offer online licensing solutions (see Box
10) can reduce the time and cost required to license reprographic and other secondary rights; and
Reduced search costs and preference matching – digitisation can also allow users to search for content
more easily and better match their preferences, and this will enhance their economic welfare (consumer
surplus).

It also has some significant potential negative economic impacts:

Reduced (long term) incentives to produce content – any increase in illegal copying threatens the ability
of content producers to obtain revenue for their work;
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Annex A: Hargreaves’ Call for
Evidence

This report has been prepared in part in response to the Call for Evidence issued by the Hargreaves Review.
Table 8 summarises the questions identified by the Hargreaves Review which are addressed in this report.

Table 8 Summary of scope of report
Considered in

report?

Patents

1. In your experience, are there any aspects of the patent system that currently act as barriers to UK economic
growth? How could these barriers be removed or diminished? What evidence do you have to support your argument?
If hard evidence is lacking, can you identify how to establish it?

2. Can you identify those parts of the patent framework which have adapted and continue to adapt well to
technological change and to new business practices?

3. What evidence is there that the UK patent framework presents opportunities or obstacles compared with the
framework in other countries?

4. What evidence is there that the need to obtain licences from patent holders presents barriers to innovation and
growth?

5. What evidence is there that allowing certain activities in spite of relevant patent protection is or is not conducive to
promoting economic growth?

6. Is there evidence that the benefits of patents for the economy vary by technological sector or business model?

7. Is there evidence of difficulties in obtaining financing based on patent rights?

8. To what extent do features of the patent examination process act as barriers to economic growth?

9. To what extent is the international system more or less significant than the UK one?

Copyright

1. Is there evidence from other national frameworks to suggest how the UK (and EU) copyright systems could better
support innovation?

2. Are markets involving copyright more competitive in any other countries, while still providing satisfactory incentives
to creators and investors?

3. Is there evidence of how the UK copyright framework supports growth and innovation?

4. Is there evidence of areas where the UK copyright framework does not deliver the optimal outcomes?

5. Is there evidence to suggest that the current framework impacts the production and delivery of goods and services
which consumers want?

6. What evidence is there that the necessity / complexity / cost of obtaining permissions from existing rights owners
constrains economic growth?

7. What non-legislative changes could improve practices around copyright to improve overall outcomes?

8. Is there evidence of difficulties in obtaining financing relating to copyright?

9. To what extent are the international rules around copyright more or less important than those in the UK? How
should the UK approach this matter?

Enforcement of Rights

1. Is there any evidence of the relationship between the overall IP enforcement framework and economic growth or
innovation?

2. In terms of promoting economic growth, what should be the objective of the overall framework for enforcing IP
rights?
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Considered in
report?

3. How can the effectiveness of the enforcement framework be measured?

4. What evidence is there of the effectiveness, in terms of promoting economic growth, of various approaches to
improving compliance with IP rights?

5. To what extent is cost of litigation a factor in the effectiveness of civil remedies?

6. To what extent, if any, does the enforcement of IP rights operate as a trade barrier, particularly for UK companies
attempting to expand overseas? Are there particular issues with particular countries?

7. To what extent would international courts, or similar bodies, make a difference to enforcement of rights and hence
the UK economy?

Intellectual Property and Competition

1. To what extent do the IP and competition frameworks complement or conflict with each other?

2. Could growth and innovation be stimulated by a different balance between competition and IP?

SME access to Intellectual Property Services

1. Are there cases where SMEs face barriers in accessing IP services to help them to protect and exploit their IP?

2. What can be done to overcome these barriers?
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Annex B: Transaction cost
methodology

In this Annex we describe the model we have developed and used to estimate the potential costs of different
models for secondary copyright licensing. Specifically, we have sought to compare the costs of the existing
system with an alternative model in which rights holders and users contract directly with each other.

Our approach to the analysis has some important features:

The approach seeks to capture the costs incurred throughout the value chain from the rights holder (the
creator) through to the user, and including the CMOs where relevant.
The framework is based on the principles of the Standard Cost Model which has been used by many
governments to estimate the costs of different regulatory systems120. As such, the cost estimates are
necessarily indicative.
Due to limitations in the availability of data, it illustrates the comparative costs by focusing on the
implications for the higher education sector (which is one of the major users of secondary copyright).

This model we have developed compares the costs of higher education institutions purchasing licences to use
creative work from the CLA (‘collective licensing’) with a model in which higher education institutions directly
contract with the author (an ‘atomised system’). The model is based around describing the process which both
the content creator and the prospective user would need to go through in order to establish the necessary right
to secondary use of works. Figure 30 illustrates the broad differences in the steps between the two alternative
processes which underpin the transaction. We break them down between identification, negotiation and use.

120 Cabinet Office, “Measuring Administrative Costs: UK Standard Cost Model Manual”, Better Regulation Executive, London, (2005)
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the time it takes to undertake each of activities tasks associated with current licensing system;
the frequency with which the activities are undertaken; and
the cost in terms of time for these groups of individuals.

On this basis, we can estimate the costs to higher education users and authors who use the current collective
licensing system to “transact” with each other. We also need to add-in the costs to the ALCS which are incurred
when it administers rights holders’ secondary copyright for authors who produce work for higher education
institutions, the costs to the CLA of administering secondary copyright for higher education institutions and the
costs to the Universities UK team which bilaterally negotiates the terms of the secondary licensing contracts on
behalf of the individual institutions.

To estimate the costs of the proposed “atomised” system (where authors and higher education institutions are
assumed to transact their secondary copyright negotiations bilaterally), we have developed a model using
separate assumptions (see Table 10). This has provided us with information about:

the proposed activities the content creator and higher education institutions would undertake to agree
secondary copyright contract;
the proposed time it would take to undertake each of these activities;
the frequency with which these activities are undertaken;
the cost of time for these groups of individuals; and
a range for the potential number of transactions per year.

We have used the results from the CLA’s “user audits” to estimate the number of transactions which would
occur under a range of scenarios. Our “low” scenario for the transaction cost assumes that 10% of the potential
transactions which could occur if the collective licensing system was abolished tomorrow would occur. Our
“medium” and “high” scenarios assume 25% and 50%, respectively.
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This analysis highlights that unless access is severely restricted or widespread illegal copying is tolerated; the
current licensing system results in large cost savings when compared to an atomised system.
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