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From: RUUTU Olli  
Sent: Friday, 4 September 2020 13:47 
To: ec.europa.eu; ec.europa.eu 
Cc:  

> 
Subject: Note of the EDA Chief Executive to the Head of Agency - staff matter 
 
Dear , Dear ,   
 
Please find attached on behalf of the Chief Executive and for the Head of Agency’s review and consideration the 
Agency’s note on issues relating to the application for authorisation to engage in a post-employment activity sent by 
Jorge Domecq on 28/07/2020. 
 
The note considers two main aspects: first, the issue of the breach of the EDA Staff Regulation requirement to 
obtain authorisation prior to the actual start of the new activity; and secondly, the assessment on the activity itself 
in light of the requirements of Article 18 of the Staff Regulations. We have included two annexes which provide the 
key background to the note. 
 
I would also like to draw your attention to a procedural aspect which relates to the 30 working day deadline 
imposed on the Agency for a response. Although the Agency was only given the information enabling an assessment 
on 31/08/2020, the Court has held in a recent judgment (T-667/18, EEAS/Teixeira) that the 30 day deadline cannot 
be suspended  and runs as of the date of receipt of the application, which means that if a decision is not taken by 
the 08/09/2020, Mr Domecq could consider there has been an implicit approval of the activity. Whilst we hope that 
Mr Domecq will not pursue this route in light of the exchanges we have had, we cannot ignore the risk of taking a 
decision after that date. 
 
As regards the recommended actions : 
 

- for the issue of the breach of the Staff Regulations, we wish to recall that the Staff Regulations provide for 
the right of the former staff member to be heard, even in the instance of a pre-disciplinary measure such as 
the ‘warning’. This means that the Head of Agency should also take into account the need to present the 
facts and hear Mr Domecq before taking a decision.  

- for the authorisation of the post-employment activity, the Head of Agency is of course free to consider all 
the options available to prohibit or to authorise with conditions; similarly he can add conditions as he sees 
fit.  
 

I would draw your attention to the fact that the decision on a breach and the decision to authorise the activity 
could (and should, in the interest of the short deadline) be considered and taken separately. Practically this means 
that the HoA could take his decision on the post-employment activity, ideally by 08/09/2020 and indicate that the 
issue of the breach of SRs is under consideration as the process will take more time.  
 
EDA stands ready to assists with the timely follow up, including a draft note to the staff member on breach and the 
decision on prior authorisation. 
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With best regards,  
 
Olli 
 

Olli RUUTU 

Deputy Chief Executive 

 

      

FOLLOW US ON         

    

      

   Rue des Drapiers 17-23, 1050 Brussels, Belgium 

  www.eda.europa.eu  
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EDA202009013/CSD/LSA 04 September 2020

To: Mr Josep BORRELL — Head of the European Defence Agency

Copy:

ISSUES RELATING TO THE ASSESSMENT OF A POST-EMPLOYMENT ACTIVITY

APPLICATION IN VIEW OF A DECISION BY THE HEAD OF AGENCY UNDER

ARTICLE 1$ OF EDA STAFF REGULATIONS

Annex 1: Application for authorisation to engage in an occupational activity after leaving EDA — Art. 18 EDA Staff
Regulations (JD — received by email 28/07/2020).

Annex 2: Email providing clarifications on the position dated 31/08/2020.

The aim of this note is to provide the Head of Agency with the relevant factual and legal background

as well as an assessment of the application for authorisation to engage in an occupational activity after

leaving service, sent by the former Chief Executive of the European Defence Agency (EDA), Mr Jorge

DOMECQ0n 28 July 2020.

1. Facts

Mr Domecq held the position of EDA Chief Executive from 02 February 2015 until 31 January 2020

with the responsibilities set out in Article 10 of the EDA Council Decision.’

On 28 July 2020, Mr Domecq sent an application to the EDA seeking authorisation to engage in an

occupational activity in line with Article 18 of the EDA Staff Regulations2 (see Annex 1). The application

form indicated the position title and company as Head of PublicAffairs Spain and StrategicAdvisor, as

well as a very brief description of duties and an expected starting date of 16/08/2020.

On 31 July 2020, EDA requested additional information in order to be able to assess the application,

indicating the final decision would be taken by the Head of Agency in this case and that, in all

likelihood, it would not be possible to have a final decision in time for the expected starting date.

‘Council Decision (CFSP) 2015/1835 of 12 October 2015 defining the statute, seat and operational rules of the
European Defence Agency (OJ L 266, 13.10.2015, p. 55—74).

2 Council Decision (EU) 2016/1351 of 4 August 2016 concerning the Staff Regulations of the European Defence
Agency, and repealing Decision 2004/676/EC (OJ L 219, 12.8.2016, p. 1—si).
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On 31 July 2020, Mr Domecq responded that he would provide the elements as soon as possible but
that this would possibly not be before the start of the new activity.

On 27 August 2020, following the announcement in the Spanish press of the appointment of Mr
Domecq as of September and in the absence of the requested additional elements, EDA informed the

Head of Agency Cabinet of the matter, providing lines to take in case of questions which could

potentially arise in light of the press releases.

On 28 August 2020, EDA sent another request for clarification to Mr Domecq, detailing the information

needed to perform the assessment, highlighting the urgency of the matter and reminding him of the

Staff Regulations obligation to obtain prior authorisation before engaging in a new activity.

On the same day, Mr Domecq responded taking note of his obligations under the Staff Regulations

and noting that he would take over his functions “officially on 01/09/2020” and that he would revert
with the required information.

On 31 August 2020, Mr Domecq provided the requested information on the nature of his new duties

and the potential links with his previous role as EDA Chief Executive. He also clarified, following an

exchange with EDA that although he would take up his function as of 01/09/2020, he was in fact

gainfully employed by Airbus as from the signature of his contract of employment on 17/08/2020.

On 03 September 2020, Mr Domecq offered some additional information regarding the Airbus policy
towards Ethics and compliance, noting in particular the obligation for senior executive to present an

annual declaration of interests and of following Ethics & Compliance subjects on an annual basis.

2. Applicable legal framework

The assessment of the elements provided by Mr Domecq in the exchanges set out above should be

done in light of the legal framework applicable to EDA staff, namely the EDA Staff Regulations.3 As
indicated above, Mr Domecq was appointed as Chief Executive by the Steering Board, and was

engaged by the EDA under contract as temporary staff (AD 16).

It should also be noted that although EDA has specific rules for its staff under Council Decision (EU)
2016/1351, these are to a very large extent identical to the EU Staff Regulations.4 In particular, the

obligations on staff members, including those that survive beyond the end of the staff member’s

employment with the Agency such as Article 18, are transposed from the EU Staff Regulations.

See Article 1 which provides that “These Staff Regulations shall apply to staff engaged under contract by the
European Defence Agency (hereinafter referred to as ‘staff member’).

Such staff shall be:

— temporary staff (...)“

Staff Regulations of Officials and Conditions of Employment of Other Servants.
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Article 18 para. 1 provides that EDA staff leaving service, “... continue to be bound by the duty to

behave with integrity and discretion as regards the acceptance of certain appointments or benefits”;

this duty of loyalty is common to all EU institutions and agencies and mirrors Article 16 of the EU Staff
Regulations.

2.1. Article 18 para. 2 - obligation to notify post-employment activities

The obligations set out in Article 18 are brought to the attention of all EDA staff, who are asked to sign

a declaration to the effect that they are aware and understand the obligation when joining the Agency

and once again when leaving the Agency.6

There are different elements in Article 18 para. 2 to consider in the context of the present assessment:

First, the obligation to inform applies to all EDA staff after leaving service, regardless of their position
or grade. Second, the obligation to inform the Agency of the intention to engage in an occupational
activity lasts for two years after the date of leaving service. Third, and most importantly, the obligation

to inform must be prior to the start of the employment, as indicated by the wording “intending to

engage”.

Furthermore, Article 18 para. 2 sets out the criteria to be taken into consideration when assessing an
application for authorisation. The assessment should look at whether the occupational activity for

which the authorisation is requested is related to work carried out by the former staff member during
the last three years of service and whether engaging in the activity could lead to a conflict with the
interests of the Agency.

Article 18 para. 2 also prescribes the procedure which the Agency should follow when assessing
applications for authorisation and provides that the Authority Authorised to Conclude Contracts

(“AACC”) is the decision-making authority for such applications. In accordance with Article 1.2 of the
EDA Staff Regulations, the AACC is determined in accordance with the relevant provisions of the EDA
Council Decision. In this instance, considering Articles 7(2) and 10(1) of the EDA Council Decision, the

Article 18 para. 2 reads: “Members of temporary staff intending to engage in an occupational activity, whether
gainful or not, within two years of leaving the service shall inform the Agency thereof using a specific form. If
that activity is related to the work carried out by the member of temporary staff during the last three years of
service and could lead to a conflict with the legitimate interests of the Agency, the AACC may, having regard to
the interests of the service, either forbid him from undertaking it or give its approval subject to any conditions
it thinks fit. The AA CC shall, after consulting the Staff Committee, notify its decision within 30 working days of
being so informed. If no such notification has been made by the end of that period, this shall be deemed to
constitute implicit acceptance.”

6 This was done by Mr. Domecq on 01/02/2015 when joining the Agency and on 30/01/2020 for the exit
declaration
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decision on the application submitted by the EDA’s former Chief Executive tails under the remit of the

Head of Agency.

Regarding the deadline for taking a decision, Article 18 para. 2 provides that the AACC shall consult

the Staff Committee7 and then notify its decision to the former staff member, within 30 working days

of receiving the application for authorisation.8

Lastly, Article 18 para. 2 stipulates the options open to the AACC when taking a decision. Based on the

assessment of the criteria explained above, the AACC may either forbid the former staff member from

undertaking the activity or approve the activity subject to any conditions the AACC thinks fit. It goes

without saying that where the application raises no concerns in light of Article 18 of the EDA Staff

Regulations, the authorisation may be granted without conditions. Similarly, the absence of a

response from the AACC within the prescribed deadline constitutes an implicit acceptance of the

application.

2.2. Article 18 para. 39
- specific ban on lobbying activities for former senior staff

In addition to the obligation under Article 18 para. 2, “former senior members of staff’ are in principle

prohibited, in the 12 months after leaving service, from engaging in lobbying or other advocacy vis-ä

vis staff of the Agency for their new activity on matters for which they were responsible during their

last 3 years in service. This specific ban has been highlighted recently by the European Ombudsman

as being of particular importance since “former EU officials may also undermine the independence of

the EU civil service if they directly or indirectly lobby their former colleagues. “, especially in the context

of the most senior members of staff.’°

This obligation constitutes a second layer of obligation, solely applicable to a specific category of staff,

which has been defined for EDA as staff members occupying functions corresponding to the type of

post in grades AD 14 and above.1’

The Staff Committee was consulted on the matter on 03/09/2020.
8 Cf. Judgement of 28 November 2019, EEAS/Teixeira, T-667/18 , ECLI:EU:T:2019:821, paragraph 30 to 37,

regarding the imperative nature of the 30 working day deadline in the context of Article 16 of EU Regulations
and CEOS.

Article 18 para. 3 reads : “In the case offormer senior members of temporary stafL the AACC shall, in principle,
prohibit them, during the twelve months after leaving the service, from engaging in lobbying or advocacy vis
ã-vis staff of the Agency for their business, clients or employers on matters for which they were responsible
during their last three years in the service.”

10 See Decision of the European Ombudsman in her strategic inquiry OI/3/2017/NF on how the European
Commission manages ‘revolving doors’ situations of its staff members.

‘ Namely, the Chief Executive, the Deputy Chief Executive, Directors (including officials that have been called
upon to occupy temporarily such post in accordance with Article 9 (2) of the Staff Regulations).
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2.3. Article 18 para. 412 obligation to publish information on the implementation of Article 18

The final paragraph of Article 18 provides the obligation for the Agency to publish information on how
it has implemented the obligations set out above. As is done in all other EU institutions and Agencies,
the EDA publishes an annual report on its website’3 summarising the assessment of applications
received from senior managers to engage in new occupational activities.

The next report for the applications received in 2020 is planned to be published in Q1/2021.

3. Assessment by the Agency

Taking into account the factual elements and the legal framework above, the assessment of the
Agency below considers two distinct aspects.

3.1. Existence of a breach of Article 18 of the EDA Staff Regulations

3.1.1. Assessment based on the factual elements provided

As stated above, the obligation set out under Article 18 para. 2 is clearly to inform the Agency of the
intention to engage in an occupational activity in order to allow the Agency to perform an assessment
of the possible risks and for the Head of Agency to take a decision on whether or not to authorise. This
process should therefore be finalised before the former staff member engages in the occupational
activity, for which he seeks an authorisation. Any other interpretation of the provision would render
the purpose and the effectiveness of the provision null and void.

In the present case, Mr Domecq did inform the Agency of his intention to engage in his new activity
but it has become clear in the subsequent email exchanges that he has in fact not waited for the Head
of Agency’s decision before engaging in a new occupational activity.

As stated by EDA in the first response to the application, several reasons made it impossible for EDA

to perform an assessment of the request with a view to allowing the Head of Agency to take a decision.
Firstly, the short time period (15 working days) between the receipt of the application and the
expected start date. Secondly, the specific nature of this application submitted by the former Chief
Executive — as the most senior EDA staff member — meant that the decision would be taken by the
Head of Agency, unlike other applications made under Article 18. Thirdly, and most challenging, the
succinct information provided in the initial application did not allow EDA to make a full assessment
but already pointed to some concerns regarding a possible conflict of the intended activity with the
Agency’s interests.

12 18 para. 4 reads: “In compliance with Article 31 of Decision (CFSP) 2015/1835, the Agency shall annually
publish information on the implementation of the preceding subparagraph, including a list of the cases
assessed.”

https://eda.europa.eu/Aboutus/how-we-work/ethics-and-conduct/documents/
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In the subsequent emails exchanged, Mr Domecq indicated that the delay in providing additional

information had been due to summer absences at Airbus and noted that he had understood that even

if he had provided the additional information in late July, the Agency would have not been able to get
the approval of the Head of Agency before the expected starting date because of the summer holidays.

This reasoning is in contradiction with the wording of the Staff Regulations and the need for a prior

authorisation. The Agency notes that in addition to having acknowledged these obligations in a signed

declaration when leaving the service, Mr Domecq was closely involved, as EDA Chief Executive, in the

assessment and decision of several requests for prior authorisation under Article 18 and could

therefore, under no circumstances, be unaware of the nature and implications that the obligation

under Article 18 of the EDA Staff Regulations places on former staff members. Alternative solutions to

avoid a breach of the Staff Regulations, such as delaying the date of taking up the position were
available.

As a result, the Agency finds that the signature of the new contract of employment in the absence of

a prior decision by the Head of Agency constitutes a breach of Article 18 of the EDA Staff Regulations.

3.1.2. Actions available to the Head of Agency

Article 139 of the EDA Staff Regulation provides that “Any failure by a staff member or former staff

member to comply with his obligations under these Staff Regulations, whether intentionally or through

negligence on his part, shall make him liable to disciplinary action.”

Information about a potential breach of obligations under the Staff Regulations would need to be

assessed taking into account the nature of the alleged breach of obligations, its seriousness and

whether it can be verified.

Following this assessment:

“ If it appears that there is not at least the beginning of proof of a potential breach of the Staff

Regulations by a staff member, the AACC may decide not to take up the case.

1 If there is some evidence that a breach of Staff Regulations might have occurred (the

beginning of proof), but more in-depth verifications are necessary, the AACC may decide to
open an administrative investigation.

V If the facts of the case are clear, and the responsibility of the person concerned is established,

the AACC may decide not to open an administrative investigation but pass directly to a pre

disciplinary procedure.

As the facts of the case at stake appear to be clear and the responsibility of the person concerned is

established, the Head of Agency may decide not to open an administrative investigation but to go
directly to a pre-disciplinary procedure.
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If, based on the preliminary assessment, the AACC decides to pursue the matter without an
administrative investigation, the AACC has to inform the person concerned about the launch of the
pre-disciplinary procedure. The person concerned must be given the opportunity to comment on the
facts of the case.

After the hearing, the AACC may decide:

V To close the case;

V To issue a caution (“mise-en-garde”) to the person concerned;

V To initiate disciplinary proceedings in accordance with EDA Staff Regulations.

The person concerned is informed about any follow-up to their case.

3.2. Assessment of application for authorisation

The Head of Agency is asked, as AACC in this specific case, to take a decision regarding the application
for authorisation submitted by Mr Domecq on 27/07/2020 and complemented by information

provided by email on 31/08/2020. It should be noted that although the Agency was only given the
information enabling an assessment on 31/08/2020, the Court has held in a recent judgment14 that
the 30 day deadline cannot be suspended and runs as of the date of receipt of the application which

means that if a decision is not taken by the 08/09/2020, Mr Domecq could consider there has been an
implicit approval of the activity.

The Head of Agency’s decision should be based on an assessment of the information provided by Mr
Domecq against the criteria set out in Article 18 of the EDA Staff Regulations, namely:

3.2.1. relation of new activity to responsibilities as Chief Executive

In his email of 31/08/2020, Mr Domecq indicates his new position will be that of “Head of Public

Affairs” with activities limited to Spain and “StrategicAdvisor of Airbus Defence and Space”. Although
this is not clearly stated, it appears from the information provided that Mr Domecq will, in effect, hold

“two hats”.

It should also be noted that although Mr Domecq indicates “Airbus Spain” as the name of the
organisation in the authorisation form, the position appears to be under one of the three Airbus
divisions which have activities in Spain (Getafe), namely Airbus (Commercial Aircraft), Airbus

Helicopters, Airbus Defence and Space. Based on the additional information provided it is understood
that the position would administratively be placed under the Division Airbus Defence and Space.

14 See case in reference above footnote 8.
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The duties listed (see Annex 2) as part of the function of “Head of Public Affairs” reflect a senior

strategic role advising Airbus on how best to reach its objectives when engaging with public

stakeholders, through what are essentially described as lobbying activities. Mr Domecq further states

that, as Head of Public Affairs, these duties would be “limited to Spain” and would not include contacts

at EU level, thereby removing any potential conflict with the interests of the Agency.

As regards the role of Strategic Advisor Airbus Defence and Space Mr Domecq states “I will contribute

with my experience to the analysis and definition of guidelines of action for the strategy that will be

approved by the leadership of the global group in all areas, worldwide as well as NA TO, EU or individual

countries in Europe or beyond. This does NOT entail lobbying activities in any case towards the EU

institutions and bodies which are the sole responsability (sic) of the Public Affairs office of Airbus in

Brussels.”

In this role, Mr Domecq acknowledges that he may “have occasional contacts with senior

representatives of other countries and organisations (including EU) beyond Spain, responsible for

Defence and Space, in order to provide my input to designing the global strategy of the group but in

no case will it entail any link with EDA which is the responsibility of the aforementioned Brussels

office.”

Lastly, Mr Domecq assures that “there will not be any activity that will or may appear to be considered

as having a conflict of interests with my past responsibilities as EDA CE”. He also indicates that in the

case where such conflict or perceived conflict would emerge, he “would abstain from any action,

including if this was the sole opinion of the EDA top management.”

In EDA’s assessment there is an overlap between the new duties of Mr Domecq and his former duties

as Chief Executive, in the sense of Article 18 of the EDA Staff Regulations. This is not only in terms of

the area of activity, as Airbus is without question — as Mr Domecq himself acknowledges — a key

industry stakeholder in European defence, but also in terms of the actual duties which Mr Domecq

would perform, advising and engaging with senior members of the public and private defence sector.

3.2.2. Potential conflict with the legitimate interests of the Agency

The Airbus company has a complex and far-reaching structure; its Defence and Space division defines

itself as “a global leader in the defence sector, the largest defence supplier in Europe, and among the

top 10 defence companies worldwide”. As Mr Domecq himself notes, he has - as Chief Executive - met

with Airbus executives and has taken care to ensure that no issue which could give rise to a conflict of

interests was discussed. Moreover, the specific nature of the defence sector, in particular the strong

links between the company and its governmental shareholders must also be considered in the context

of this assessment.
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As a result, it is EDA’s assessment that, whilst there is no evidence that by joining Airbus Mr Domecq

has put himself in a situation which would per se constitute a conflict with the legitimate interests of

the Agency, this situation could de facto lead to such a conflict.

As regards the meaning of “legitimate interests of the Agency”, it should be noted that the Agency’s

mission is first and foremost to “support the Council and the Member States in their efforts to improve

the Union’s defence capabilities” (Article 2 EDA Council Decision). This clearly states the role of the
Agency — as a Union Agency — to support all of its participating Member States. It is in this context that

EDA interactions with industry should be considered and in that sense, it is essential to ensure the

independence of the institution is preserved.

In that respect, the concern remains that the perception of a conflict with the legitimate interests of

the Agency arising out of accepting such position is real and will, if not adequately addressed, have a

negative impact on the image of the Agency as a key player in EU Defence initiatives, and more broadly

on the EU public service. This is further aggravated by the fact the position has been accepted without
prior authorisation or appropriate measures to mitigate any negative impact.

In the light of the above, the Agency’s assessment finds that there is no established conflict with the

interests of the Agency which could justify a prohibition to engage in the occupational activity, in the

sense of Article 18 of the EDA Staff Regulations. As indicated by the European Ombudsman “the option

of forbidding [is] the most restrictive option available (...), it should hove been used only where the

other less restrictive measures were not adequate in terms ofprotecting the interests of the [agency]”15

In this case, EDA finds that there could be other less restrictive measures applied to mitigate the

perceived conflict of interest, and which the Head of Agency could consider to impose as conditions if

he chooses to authorise the activity.

In particular, the main point of concern could arise from contacts that Mr Domecq would have within

the Airbus structure which could lead to a conflict with the interests of the Agency. As he indicated,

relations between EDA and Airbus fall under the exclusive scope of competence of the Airbus Brussels

office. In order to ensure there is a strict separation, EDA would recommend to condition any

authorisation to a ban on contacts between Mr Domecq and the Airbus Brussels office, as far as it

concerns matters which relate to his duties as EDA Chief Executive, i.e. defence matters and military

aspects of space.

More broadly in connection to the role as Strategic Adviser, it would be important to remind Mr.

Domecq of his duty under Article 19 of the EDA Staff Regulations to refrain from any unauthorised

15 See Recommendation of the European Ombudsman in case 2168/2019/KR on how the European Banking
Authority handled the move of its former Executive Director to become CEO of a financial industry lobby.
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disclosure of information received in the line of duty, unless that information has already been made

public or is accessible to the public.

Furthermore, in order to mitigate any remaining negative perception, the Head of Agency could

consider requesting that Mr Domecq step back from any decision-making process related to EDA

activities. This condition and the one before would be applicable for two years from the date of leaving

service and would end on 31/01/2022.

This would be in addition to the one-year ban (ending 31/01/2021) on contacts with EDA staff for

lobbying purposes which is already applicable under Article 18 para. 3.

4. Recommendation

Based on the above, EDA would make the following recommendations as regards the post-
employment situation of Mr Domecq

4.1. The breach of EDA Staff Regulations

Based on the elements provided, EDA believes it is important to strike an appropriate balance

between acting on an established breach of the Staff Regulations by a former senior member of staff

and the fact that the impact of any action to sanction this breach will have a limited effect.

Whilst it is important to recognise the breach and bring its significance to the attention of Mr Domecq,

EDA would not recommend initiating disciplinary proceedings but to issue a warning (11mise en garde”)

to Mr Domecq, as explained above. This process would be balanced and just, considering the breach

and could be taken forward by EDA in support of the Head of Agency.

4.2. The authorisation of post-employment occupational activity

Following the assessment above, EDA would recommend to authorise the post-employment activity

with the following conditions:

• Until 31/01/2021 — Mr Domecq should not have contacts with EDA staff for the purpose of

lobbying or advocacy on matters for which he was responsible as Chief Executive of EDA;

• Until 31/01/2022 — Mr Domecq should remove himself from any Airbus decision or task which

concerns EDA activities in order to avoid any perceived or real conflict of interests;

• Until 31/01/2022 — Mr Domecq should abstain from contacts with the Airbus Brussels office

for matters which concern EDA.

As indicated above, Mr Domecq should also be reminded of his duty to refrain from any unauthorised

disclosure of information received in the line of duty and not yet in the public domain.
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Once a decision is taken Mr Domecq will be informed and, as indicated above, the summary of the
assessment and the decision will be part of the 2020 Annual Report on the implementation of Article
18 of the EDA Staff Regulation, to be published on the EDA website during Q.1/2021.
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