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willingness to consider the adoption of new legislation to alleviate certain Commission
concerns. Since then, no new legislation has been communicated.

2. Provisions of Directive

2.1 As set out in its Article 1, the objective of the Directive is to provide for a high
level of protection of the environment and to contribute to the integration of
environmental considerations into the preparation and adoption of plans and
programmes with a view to promoting sustainable development, by ensuring that,
in accordance with the Directive, an environmental assessment is carried out of
certain plans and programumes which are likely to have significant effects on the
environment.

2.2 Article 2 of the Directive sets ouf the following definitions:

"(a} "plans and programmes” shall mean plans and programmes, including
those co-financed by the EKuropean Community, as well as any
modifications to them:

- which are subject to preparation and/or adoption by an authority at
national, regional or local level or which are prepared by an authority for
adoption, through a legislative procedure by Parliament or Government,
and

- which are required by legislative, regulatory or administrative
provisions;

(B) "environmental assessment” shall mean the preparation of an
environmental report, the carrying out of consultations, the taking into
account of the environmental report and the results of the consultations in
decision-making and the provision of information or the decision in
accordance with Articles 4 to 9;

{c) "environmental report" shall mean the part of the plan or programme
documentation containing the information required in Article 5 and Annex
I, .

(d) "The public” shall mean one or more natural or legal persons and, in
accordance with national legislation or practice, their associations,
organisations or groups.”

2.3 Article 3 of the Directive provides as follows:

"1. An environmental assessment, in accordance with Articles 4 to 9, shall
be carried out Jor plans and programmes referred to in paragraphs 2 to 4
which are likely to have significant environmental effects.

2. Subject to paragraph 3, an environmental assessment shall be carried
out for all plans and programmes,

(a) which are prepared for agriculture, forestry, fisheries, energy, industry,
transport, waste management, water management, telecommunications,
tourism, town and country planning or land use and which set the
Sramework for future development consent of projects listed in Annexes I
and I to Directive 85/337/EEC, or



(b) which, in view of the likely effect on sites, have been determired to
require an assessment pursuant to Article 6 or 7 of Directive 92/43/EEC.

3. Plans and programmes referred to in paragraph 2 which determine the
use of small areas at local level and minor modifications to plans and
programmes referred to in paragraph 2 shall require an environmental
assessment only where the Member States determine that they are likely to
have significant environmental effects.”

4. Member States shall determine whether plans and programmes, other
than those referred to in paragraph 2, which set the framework for future
development consent of projects, are likely to have significant
environmental effects.

5. Member States shall determine whether plans or programmes referred
10 in paragraphs 3 and 4 are likely to have significant environmental
effects either through case-by-case examination or by specifying types of
plans and programmes or by combining both approaches. For this purpose
Member States shall in all cases take into account relevant criteria set out
in Annex II, in order to ensure that plans and programmes with likely
significant effects on the environment are covered by this Directive.

0. In the case-by-case examination and in specifying types of plans and
programmes in accordance with paragraph 5, the authorities referred to in
Article 6(3) shall be consulted,

7. Member States shall ensure that their conclusions pursuant to
paragraph 3, including the reasons for not requiring an environmental
assessment pursuant to Articles 4 to 9, are made available to the public.

8. The following plans and programmes are nat subject to this Direcrive:

- plans and programmes the sole purpose of which is to serve national
defence or civil emergency,

- financial or budget plans and programmes.

9. This Directive does not apply to plans and programmes co-financed
under the current respective programming periods(ll) for Council
Regulations (EC) No 1260/1999(12) and (EC) No 1257/1999(13)."

2.4 Article 4 of the Directive provides as follows:

"1. The environmental assessment referred to in Article 3 shall be carried
out during the preparation of a plan or programme and before its adoption
or submission to the legislative procedure.

2. The requirements of this Directive shall either be integrated into existing
procedures in Member States for the adoption of plans and programmes or
incorporated in procedures established to comply with this Directive.

3. Where plans and programmes form part of a hierarchy, Member States
shall, with a view to avoiding duplication of the assessment, take into
account the fact that the assessment will be carried out, in accordance with
this Directive, at different levels of the hierarchy. For the purpose of, inter
alia, avoiding duplication of assessment, Member States shall apply Article

5(2) and (3)."
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2.5 Article 5 of the Directive provides as follows:

"1. Where an environmental assessment is required under Article 3(1), an
environmenial report shall be prepared in which the likely significant
effects on the environment of implementing the plan or programme, and
reasonable alternatives taking into account the objectives and the
geographical scope of the plan or programme, are identified, described
and evaluated. The information to be given for this purpose is referred to
in Annex I.

2. The envirommental report prepared pursugnt to paragraph 1 shall
include the information that may reasonably be required taking into
account current kmowledge and methods of assessment, the conlents and
level of detail in the plan or programme, its stage in the decision-mating
process and the extent to which certain matters are more appropriately
assessed at different levels in that process in order to avoid duplication of
the assessntent.

3. Relevant information available on environmental effects of the plans and
programmes and obtained at other levels of decision-making or through
other Community legislation may be used for providing the information
referred to in Annex I.

4. The authorities referred to in Article 6(3) shall be consulted when
deciding on the scope and level of detail of the information which must be
included in the environmental report.”

2.6 Article 6 of the Directive provides as follows:

1. Tke drafi plan or programme and the environmental report prepared in
accordance with Article 5 shall be made available to the authorities
referred to in paragraph 3 of this Article and the public.

2. The authorities referred to in paragraph 3 and the public referred to in
paragraph 4 shall be given an early and effective opportunity within
appropriate time frames to express their opinion on the draft plan or
programme and the accompanying environmental report before the
adoption of the plan or programme or its submission to the legislative
procedure.

3. Member States shall designate the authorities to be consulted which, by
reason of their specific environmental responsibilities, are likely to be
concerned by the enmvironmental effects of implementing plans and
programmes.

4. Member States shall identify the public for the purposes of paragraph 2,
including the public affected or likely to be affected by, or having an
interest in, the decision-making subject to this Directive, including relevant
non-governmental organisations, such as those promoting environmental
protection and other organisations concerned,

5. The detailed arrangements for the information and consultation of the
authorities and the public shall be determined by the Member States."”

2.7 Axticle 7 of the Directive provides as follows:

"I. Where a Member State considers that the implementation of a plan or
programme being prepared in relation to its territory is likely to have
5



significant effecis on the environment in another Member State, or where a
Member State likely to be significantly affected so requests, the Member
State in whose territory the plan or programme is being prepared shall,
before its adoption or submission lo the legislative procedure, forward a
copy of the draft plan or programme and the relevant environmental report
to the other Member State.

2. Where a Member State is sent a copy of a drafi plan or programme and
an environmental report under paragraph 1, it shall indicate to the other
Member State whether it wishes to enter into consultations before the
adoption of the plan or programme or its submission to the legisiative
procedure and, if it so indicates, the Member States concerned shall enter
inta consultations concerning the likely iransboundary environmental
effects of implementing the plan or programme and the measures
envisaged to reduce or eliminate such effects.

Where such consultations take place, the Member States concerned shall
agree on detailed arrangements to ensure that the authorities referred to in
Article 6(3} and the public referred to in Article 6(4) in the Member State
likely to be significantly affected are informed and given an opportunity to
forward their opinion within a reasonable time-frame.

3. Where Member States are required under this Article to enter into
consultations, they shall agree, at the beginning of such consultations, on a
reasonable timeframe for the duration of the consultations.”

2.8 Article 8 of the Directive provides as follows:

"The environmental report prepared pursuant to Article 5, the opinions
expressed pursuant to Article 6 and the resulls of any transboundary
consultations entered into pursuant to Article 7 shall be taken into account
during the preparation of the plan or programme and before its adoption
or submission to the legislative procedure.”

2.9 Article 9 of the Directive provides that

"], Member States shall ensure that, when a plan or programme is
adopted, the authorities referred to in Article 6(3), the public and any
Member State consulted under Article 7 are informed and the following
items are made available lo those so informed:

(a) the plan or programme as adopted;

(B) a statement summarising how environmental considerations have been
integrated into the plan or programme and how the environmental report
prepared pursuant 1o Article 5, the opinions expressed pursuant to Article
6 and the resulls of consultations entered into pursuant io Article 7 have
been taken into account in accordance with Article 8 and the reasons for
choosing the plan or programme as adopted, in the light of the other
reasonable alternatives dealt with, and '

(c) the measures decided concerning monitoring in accordance with
Article 18,

2. The detailed arrangements concerning the information referred to in
paragraph I shall be determined by the Member States.”

2.10 Article 10 of the Directive provides that
o









observes that the NDP is undoubtedly a policy document in the sense that it reflects Irish
Government policy. However, it is more than that: the NDP describes itself as a plan and
it contains reference {o specific measures.

3.10 The Commission recalls that, in the letter of formal notice, it sought details of the
administrative instructions that governed the preparation of the NDF, referring to Article
10 of the EC Treaty. Ireland's response did not provide details. In their response to the
additional letter of formal notice, the Irish authorities assert that the Commission has not
identified any administrative provision requiring the preparation of the NDF and that
none exists. The Commission submits that this is unreasonable as, notwithstanding a
specific Commission request, Ireland did not provide details of the administrative
instructions that governed the preparation of the NDP. As it stated in the additional letter
of formal notice, the Commission assumes that, in the absence of any details being
provided, the preparation of the NDP represented a lawful exercise of government
powers and that the administrative authority that prepared it had the necessary authority
and instructions to do so. In the light of the stance taken by Ireland, the Commission also
considers that, by failing to make availeble to the Commission the record of instructions
given by the political level to the administrative authority to prepare the NDP, Ireland
has failed to comply with its obligations under Article 10 of the Treaty.

Arguments based on Article 3(8) of Directive 2001/42/EC

3.11 In the additional letter of formal notice, the Commission accepted that the NDY has
a financial dimension, with the financial resources needed to meet its objectives being set
out. However, it observed that the NDP describes itself as a "roadmap" marking out the
development challenges faced by Ireland including “removing the remaining
infrastructure bottlenechs that constrain ... economic development and inhibit balanced
regional development and environmental sustainability.” It sets out a number of
objectives including "decisively tackling structural infrastructure deficits” and identifics
a number of specific infrastructure projects. It is of a similar character to programmes
under the Structural Funds which are subject to SEA. The Commission observed that, in
the light of this, it would be anomalous to treat the NDP as being outside the scope of the
Directive while treating Structural Fund programmes as being within it. It also submitted
that the fact that a plan or programme has a financial dimension and sets out the
anticipated resource allocation for particular objectives does not necessarily bring it
within Article 3(8) of the Directive. Indeed, Annex II of the Directive specifically refers
to the allocation of resources as amongst the criteria for determining the need for SEA
where this is discretionary.

3.12 In their response to the additional letter of formal notice, the Irish authorities
continue to take the view that the NDP is a financial or budget plan within the meaning
of Article 3(8), referring to the Kavanagh case. They do not comment on the fact that the
NDP has a similar character to programmes under the Structural Funds which are subject
to SEA, nor do they comment on the fact that Annex II of the Directive specifically
refers to the allocation of resources.

3.13 The Irish authorities suggest that the Commission is seeking to have all financial
and budget plans and programmes covered by the Directive. This is not the case. The
Commission accepts that documents which have a purely budgetary or financial character
are excluded from the Directive by virtue of Article 3(8). However, as already noted, the
NDP describes itself as a road map for removing infrastructure bottlenecks, has an









afforestation within areas protected pursuant to Directive 79/409/EEC. As for Ireland's
argument that assessment at project level is more appropriate, assessment under Directive
85/337/EEC is not an alternalive to assessment under Directive 2001/42/EC.
Furthermore, the Commission understands that, to date, no assessments have been carried
out pursuant to Directive 85/337/EEC on any individual afforestation projects coming
within the scope of the forestry plan.

3.36 Against this background, the Commission maintains its position that the failure to
undertake an SEA in respect of the forestry plan represents a breach of the requirements
of Articles 3 to 9 of Directive 2001/42/EC inclusive. A breach of Article 10 also arises in
as much as the forestry plan has not been made subject to the binding monitoring referred
to in the provision of Directive 2001/42/EC.

Conformity of Ireland's transposal of Directive 2001/42/EC
Transposal of Article 3(2) of the Directive: principal plans and programmes

3.37 The Directive requires all plans and programmes coming within the scope of its
Article 3(2) to undergo an SEA in accordance with its Articles 4 to 9.

Lack of coverage of programmes within the sphere of town and country planning and
land-use

3.38 In its additional letter of formal notice, the Commission observed that S.L.No.435
and S.LNo.436 do not cover programmes (as distinct from plans) within the sphere of
town and country planning and land-use. This narrows the scope of application of the
Directive. Thus, important Government building programmes such as for decentralised
offices, schools and prisons are excluded, although these may have significant land-use
implications and have an important bearing on those types of plan that come within the
scope of S.L.No.436, As a result, in as much as [reland has made inadequate provisions
for transposing Article 3(2) of the Directive, there is a concomitant failure to comply
with Article 3(1) of the Directive in combination with Articles 4 to 9.

3.39 In their response, the Irish authorities contended that the relevant Irish legislation
does not recognise any category of programme i the sphere of town and country
planning. The types of programmes referred to by the Commission were not covered by
the Directive, being voluntary and in the nature of budgetary programmes. Nonetheless,
Ireland would consider making provision for programmes through amending legislation.

3.40 The Commission comments as follows. To date, Ireland has not communicated any
amending legislation. The Commission maintains its view that the lack of Idsh
legislative provision for programmes in the sphere of town and country planning is
unjustified. Even if it were to be accepted that certain programmes do not come within
the scope of the Directive, it cannot be totaily excluded that programmes coming within
the Directive's scope will ever be proposed. In this regard, the Commission would refer
to the fact that the Directive includes programmes required by administrative provision

and that Treland (in the Commission's view unjustifiably) currently attaches no meaning
to this.

Lack of provision for assessing NDP and other similar plans
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3.41 In its additional letter of formal notice, the Commission observed that, for purposes
of Article 2(a) in combination with Article 3(2) of the Directive, S.1.No.435 and
5.L.LN0.436 exclude certain categories of plan with a land-use dimension, notably the
NDP and other plans that originate in and are adopted by the Inish Government. As a
result, in as much as Ireland has made inadequate provisions for transposing Article 2(a)
and 3(2) of the Directive, there is a concomitant failure to comply with Article 3(1) of the
Directive in combination with Articles 4 to 9.

3.42 The arguments that Ireland has made in relation to the applicability of the Directive
to the NDP are already noted above. Under this heading, the Commission maintains its
posiiion that there has been an inadequate transposition of Article 2(a) and Article 3(2) of
the Directive.

Major modifications of certain land-use plans

3.43 In its additional letter of formal notice, the Commission pointed out that S.1.No.436
would not appear to have completely and correctly transposed Article 2(a) in
combination with Article 3(2) of the Directive in relation to major modifications of
certain land-use plans within its scope. In particular, whereas Article 2(a) of the Directive
covers modifications to plans and programmes, S,1.No.436 does not cover changes or
amendments to regional planning guidelines or a planning scheme, even though these
may concem very large areas. As a result, in as much as Ireland has made inadequate
provisions for transposing Article 2(a) and 3(2) of the Directive, there is a concomitant
failure to comply with Article 3(1) of the Directive in combination with Articles 4 to 9.

3.44 In their response, the Irish authorities appear to concede that there is a legislative
gap m S.LNo0.436 and allude to an intention of adopting new legislation. However, no
new legislation has yet been communicated.

Transposal of Article 3(3), (5}, (6) and (7): plans and programmes involving screening

3.45 The Directive provides that plans and programmes coming within the scope of
Article 3(2) which determine the use of small areas at local level and minor
modifications to plans and programmes referred to in Artticle 3(2) shall require an SEA
only where the Member States determine that they are likely to have significant effects.
The provisions of Article 3(5) to (7) of the Directive apply to the process of determining
whether an SEA is necessary.

3.46 In the additional letter of formal notice, the Commission contended that Ireland has
made inadequate provision in its legislation for transposing Article 3(3) of the Directive
and that there was a concomitant failure to comply with Article 3(1) in combination with
Article 4 to 9 of the Directive.

"Small areas at local level”

3.47 The additional letter of formal notice noted that S.I.No.436 uses a population
criterion of 10,000 people to establish a dividing line between land-use plans requiring an
SEA pursuant to Article 3(2) of the Directive and land-use plang subject to case-by-case
screening for the possible need for SBA, The Commission indicated that it was not
convinced that the areas excluded from the scope of the provisions of Article 3(2) by this
threshold correspond to the terms "small areas at local level” referred to in Article 3(3)
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referred to by Ireland is not a substitute for an express transposal of this requirement and
Ireland has not submitted any new legislation.

3.74 Against this background, the Commission remains of the view that Ireland has
failed to fully and completely transpose Article 6(2) of the Directive.

FOR THESE REASONS
THE COMMISSION OF THE EURQOPEAN COMMUNITIES

after giving Ireland the opportunity to submit its observations by letter of formal notice
dated 29 June 2007 (ref. SG(2007)D/203942) and additional letter of formal notice dated
4 April 2008 (ref.SG(2008)D/201578) and in view of the replies of the Government of
Ireland dated 27 September 2007 (ref.SG(2007)A/7417) and 18 July 2008,

HEREBY DELIVERS THE FOLLOWING REASONED QPINION

under the first paragraph of Article 226 of the Treaty establishing the
European Community that

- by failing to subject Ireland's National Development Plan 2007-2013 and a forestry plan
covering areas important for the conservation of the Hen Harrier to an environmenial
assessment in accordance with Article 3(1) of Directive 2001/42/EC on the assessment of
the effects of certain plans and programmes on the environment, and

- by failing to fully and correctly transpose the requirements of Articles 2(a), 3(2), 3(3),
3(5), 3(6), 3(7), 5(1), 5(2),5(3), 5(4), 6(2),56(3) and 6(4) of the said Directive 2001/42/EC,
Ireland has failed to fulfil its obligations under Articles 3 to 10 of the said Directive
2001/42/EC, and

- by failing to disclose the administrative instructions governing the preparation of
Ireland's National Development Plan 2007-2013,

Ireland has failed to respect the obligations that it has under Article 10 of the EC Treaty.

Pursuant to the first paragraph of Article 226 of the Treaty establishing the

European Community, the Commission invites Yreland to take the necessary measures to
comply with this Reasoned Opinion within two months of receipt of this Opinion.

Done at Brussels, 29.10,2009

For the Commission

Stavios DIMAS
Member of the Commission
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