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DECISION OF THE SECRETARY GENERAL ON BEHALF OF THE COMMISSION PURSUANT 
TO ARTICLE 4 OF THE IMPLEMENTING RULES TO REGULATION (EC) № 1049/20011 

Subject: Your confirmatory application for access to documents under 
Regulation (EC) No 1049/2001 - GESTDEM 2015/3352 

Dear Mr Schindler, 

I refer to your e-mail of 6 August 2015, registered on 13 August 2015, by which you 
request, pursuant to Regulation No 1049/2001 regarding public access to European 

o 
Parliament, Council and Commission documents , a review of the position taken by the 
Directorate-General for Internal Market, industry, Entrepreneurship and SMEs (hereafter 
'DG GROW') in reply to your initial application of 22 June 2015. 

I would like to draw your attention to the fact that as your application for access to 
documents was submitted under Regulation 1049/2001, it was assessed in the present 
decision, in the same way as if it would stem from any other citizen. This decision is 
without prejudice to Ms Reda's privileged access rights as a Member of the European 
Parliament. 

1 Official Journal L 345 of 29.12.2001, p. 94. 
г Official Journal L145 of 31.05.2001, p.43. 
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1. SCOPE OF YOUR REQUEST 

By your initial application of 22 June 2015, you had requested access to documents 
which contain the following information: 

* all information (including letters, emails, documents, notes, memoranda, studies, 
remarks, copies, data, files, facsimiles, drafts and records) about the notification under 
Directive 98/34/EC related to the German Presseverlegerleistungsschutzrecht (Achtes 
Gesetz zur Änderung des Urheberrechtsgesetzes dated May 7, 2013 (BGBl 2013 I Nr. 23 
,pg!161) 

This includes information related to the letter sent from the Commission (DG Enterprise 
and Industry) Unit C3 on February 27 2013 to Germany and any prior and subsequent 
information. 

* all information (see above) about the notification under that directive to the Spanish 
"canon AEDE" or "Ley 21/2014, de 4 de noviembre, por la que se modifica el texto 
refundido de la Ley de Propiedad Intelectual, aprobado por Real Decreto Legislativo 
1/1996, de 12 de abril, y la Ley 1/2000, de 7 de enero, de Enjuiciamiento Civil. " 

The Commission has identified 41 documents, listed in annex, as falling under the scope 
of your request. 

Documents 1 to 12 concern the German legislation mentioned in the first bullet point of 
your initial request, whilst documents 13 to 41 relate to the Spanish legislation referred to 
in the second bullet point. 

Through its initial reply of 31 July 2015, after consultation of the Spanish and German 
authorities, as well as third parties, regarding documents originating from them, in 
accordance with Art. 4(4) and 4(5) of Regulation 1049/2001, DG GROW: 

a) gave partial access to document 21, basing the redactions on the exception of Article 
4(2), third indent of Regulation 1049/2001 (protection of the purpose of inspections, 
investigations and audits); 

b) refused access to documents 14, 17, 18, 20 and 22 based on the exceptions invoked 
by the Spanish authorities, namely Articles 4(1 )(a), 4(2) and 4(3) of Regulation 
1049/2001; 

c) gave partial access to documents 16 and 19, which are linked to the documents 
refused under point b), on the basis of the same exceptions, as well as Article 4(1 )(b) 
of Regulation 1049/2001 (protection of privacy and the integrity of the individual); 

d) refused access to documents 39, 40 and 41 based on the exception of 4(3) of 
Regulation 1049/2001 (decision-making process); 
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e) gave access to the remaining documents (1 to 13, 15, 23 to 30; 32 to 36 and 38), 
where only personal data was redacted on the basis of Article 4(1 )(b) of Regulation 
1049/2001 (protection of privacy and the integrity of the individual), except in cases 
where third parties expressly consented to the disclosure of their personal data; and 

f) gave full access to documents 31 and 37. 

Through your confirmatory application, you request in general a review of DG GROW's 
position. 

2. ASSESSMENT AND CONCLUSIONS UNDER REGULATION 1049/2001 

When assessing a confirmatory application for access to documents submitted pursuant 
to Regulation 1049/2001, the Secretariat-General conducts a fresh review of the reply 
given by the Directorate-General concerned at the initial stage. 

Having carried out such a review, I regret to inform you that the decision of DG GROW 
to refuse access to documents 14, 17, 18, 20, 22, 39, 40 and 41 as well as to the redacted 
parts of the partially disclosed documents has to be confirmed on the basis of Article 
4(2), third indent (protection of the purpose of inspections, investigations and audits), 
Article 4(3) (decision-making process) and Article 4(1 )(b) (protection of privacy and the 
integrity of the individual) of Regulation 1049/2001, for the reasons set out below. 

2.1. Position of the Spanish authorities 

Pursuant to Articles 4(4) and 4(5) of Regulation 1049/2001, the Spanish authorities were 
consulted regarding the possible disclosure of the documents originating from them 
(namely documents 14, 17, 18, 20 and 22). They objected to the public release of these 
documents on the basis of the exceptions provided for in Articles 4(1 )(a), 4(2) and 4(3). 

The Spanish authorities claimed inter alia that the above-mentioned documents 
contained information submitted to the Commission in relation to a matter not yet 
decided by the latter. According to the Spanish authorities, the premature disclosure of 
the concerned documents WOuld seriously undermine the status of the current legal 
framework, as it would lead to incorrect assumptions regarding the compliance of the 
Spanish legislation with EU law. Moreover, the Spanish authorities considered that 
disclosure of the information contained in the documents in question would undermine 
their defence. 
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2.2. Commission's assessment under the Regulation 

Having conducted a prima facie assessment of the arguments against public disclosure 
put forward by the Spanish authorities, in accordance with settled case law3,1 conclude 
that these arguments appear, at first sight, to be well-founded in respect to documents 14, 
17,18, 20 and 22. 

I also confirm the grounds invoked by DG GROW for refusing access to the documents 
originating from the Commission (namely: point 2 of document 21; the withheld parts of 
documents 16 and 19 containing direct and indirect quotations of the Spanish documents; 
as well as documents 39, 40 and 41), as explained below. 

a) Protection of the purpose of investigations (Point 2 of document 21, 
documents 14,17,18,20,22, withheld parts of documents 16 and 19) 

Article 4(2), third indent of Regulation 1049/2001 provides that [t]he institutions shall 
refuse access to a document where disclosure would undermine the protection of: [...] 
the purpose of inspections, investigations and audits unless there is an overriding public 
interest in disclosure. 

As regards the interpretation of the concept of 'investigation' under this provision, the 
General Court held that [itj covers all the research carried out by a competent authority 
in order to establish that an infringement has taken place as well as the procedure by 
which an administrative body gathers information and checks certain facts before 
making a decision4 

Document 21 contains the comments issued by the Commission in the framework of 
notification procedure 2013/244/E. Its point 2 is linked to ongoing EU Pilot procedure 
4098/12/MARKT, which investigates the compliance of the provisions of the Spanish 
Act on Intellectual Property with Article 5(2)(b) of Directive 2001/29/EC on the 
harmonisation of certain aspects of copyright and related rights in the information 
society. Point 2 of document 21 therefore relates to an ongoing preliminary infringement 
investigation which may lead to opening the formal phase of an infringement procedure 
under Article 258 of the Treaty on the Functioning of the European Union (TFEU)5. Its 
disclosure would therefore seriously undermine the interest protected under Article 4(2), 
third indent. 

3 Judgment of the Court of Justice of 21 June 2012 in case С-135/И P, IF A W, para. 63. 
4 Judgment of the General Court of 16 April 2015 in case T-402/12, Schlyler v Commission, paragraph 

53 (Under appeal). 
5 Consolidated versions of the Treaty on European Union and the Treaty on the Functioning of the 

European Union, Official Journal C 83 of 30 March 2010. 
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Document 22 is the reply of the Spanish authorities to the Commission's comments 
issued in the framework of the notification 2013/244/E. It expressly reflects the position 
of the Spanish authorities on specific issues which are being investigated under the above 
mentioned ongoing EU Pilot procedure. 

In this context, I would like to draw your attention to the LPN judgment of the Court of 
Justice, which concerned the pre-liti gation stage of an infringement procedure6. In this 
case, the Court of Justice acknowledged the existence of a general presumption of non
public disclosure of documents related to the pre-litigation stage of infringement 
investigations. The Court explained the rationale for such a general presumption as 
follows: 

[...] it is settled case-law that the purpose of the pre-litigation procedure is to give the 
Member State concerned an opportunity, on the one hand, to comply with its obligations 
under European Union law and, on the other, to avail itself of its right to defend itself 
against the objections formulated by the Commission [...] 

The disclosure of the documents concerning an infringement procedure during its pre-
litigation stage would [...] be likely to change the nature and progress ofthat procedure, 
given that, in those circumstances, it could prove even more difficult to begin a process 
of negotiations and to reach an agreement between the Commission and. the Member 
State concerned putting an end to the infringement alleged, in order to enable European 
Union law to be respected and to avoid legal proceedings1. 

Moreover, in ClientEarth, the General Court clarified that the exception relating to the 
protection of the purpose of investigations does not apply solely to documents relating to 
infringement proceedings which have been commenced but also to documents concerning 

o 
investigations the outcome of which might be such proceedings . 

This conclusion has been recently confirmed by the General Court's judgment in case T-
360/129, Spirlea, in which the General Court acknowledged that the general presumption 
of non-disclosure of documents in relation to the pre-litigation investigation phase of 
infringement investigations also applies to EU-Pilot procedures, as they may result in the 
application of Article 258 TEU. 

The procedure laid down in Article 258 TFEU consists indeed of two consecutive stages, 
the administrative pre-litigation stage and the judicial stage before the Court of Justice. 

6 See in this respect, Judgment of the Court of 14 November 2013 in joined cases C-514/11 Ρ and C-
605/1 1 P, Liga para a Protecção da Natureza (LPN) and Republic of Finland v European 
Commission, §§ 62. 
Ibid., § 63. 
Judgment of the General Court of 13 September 2013 in case T-111/11, ClientEarth v European 
Commission, § 80. 

9 Judgment of 25 September 2014, §§ 51 -59. 
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The purpose of the pre-litigation procedure is to allow the Member State to put an end to 
any alleged infringement, to enable it to exercise its rights of defence and to define the 
subject-matter of the dispute with a view to bringing an action before the Court.10 

The EU Pilot procedure is preliminary to a possible formal phase in infringement 
proceedings and has been introduced as a tool aimed at finding, where possible, a 
solution to an alleged infringement without opening formal infringement proceedings. In 
case no solution can be found within the EU Pilot procedure, the Commission may 
launch formal proceedings by sending a letter of formal notice, which is the first step of 
the formal pre-litigation phase.11 

Consequently, the disclosure of point 2 of document 21 and of document 22 
notwithstanding the opposition of the Spanish authorities, would seriously undermine the 
climate of mutual trust between the Commission and the Member State, which is 
necessary to be able to resolve the EU Pilot procedure 4098/12/MARKT without having 
to use the judicial phase of the infringement procedure. Such disclosure would have a 
negative effect on the extent to which the Commission can conduct negotiations with the 
Member State, free from external pressure, with the objective that the Member State 
complies voluntarily with European Union law. 

The remaining documents of the Spanish correspondence (documents 14, 17, 18, 20), or 
reflecting it (withheld parts of documents 16 and 19) were submitted as part of the 
administrative file concerning the issue of whether or not the lack of notification of the 
amendment to the Spanish legislation is constitutive of an infringement of Directive 
98/34 EC. 

The whole purpose of the Commission's correspondence with the Spanish authorities was 
to investigate whether there is a violation of Directive 98/34 EC. This investigation is 
still ongoing and may lead to opening the formal phase of an infringement procedure 
under Article 258 TFEU. The Commission has received, in this context, on 5 October 
2015 a complaint which was filed through the EU Permanent Representation in Madrid 
against the concerned Spanish legislation claiming that it infringes Directive 98/34, 
Article 56TFEU, the Copyright Directive and a number of fundamental rights12. 

As the Court ruled in its Petrie judgment, [...] the Member States are entitled to expect 
the Commission to guarantee confidentiality during investigations which might lead to 

10 Judgment of the Court of 10 December 2002 in Case C-362/01, Commission v Ireland, paragraphs 15 
and 16. 

11 See in that regard, Order of the General Court (Eight Chamber) of 10 March 2014 in case T-518/12, 
Darius Nicolai Spirlea and Mihaela Spirlea v European Commission, paragraphs 22 and 32. 

12 The complaint is publicly available under the following link: 
http://www.aui.es/7page~act destacado article&id article=3490 
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an infringement procedure.13 This protection continues up until the delivery of the Court 
judgment.14 

Having regard to the above, I consider that the position of the Spanish authorities 
refusing access to documents 14, 17, 18, 20, 22 on the basis of the exception under 
Article 4(2), third indent, for the protection of the purpose of investigations, does not 
seem prima facie unfounded. I also confirm the decision of DG GROW to refuse access 
to point 2 of document 21 and the withheld parts of documents 16 and 19, based upon the 
same provision. 

b) Protection of the decision-making process (documents 39, 40 and 41) 

Article 4(3) of Regulation 1049/2001 provides that access to a document, drawn up by 
an institution for internal use or received by an institution, which relates to a matter 
where the decision has not been taken by the institution, shall be refused if disclosure of 
the document would seriously undermine the institution's decision-making process, 
unless there is an overriding public interest in disclosure. 

Access to a document containing opinions for internal use as part of deliberations and 
preliminary consultations within the institution concerned shall be refused even after the 
decision has been taken if disclosure of the document would seriously undermine the 
institution's decision-making process, unless there is an overriding public interest in 
disclosure. 

Documents 39, 40 and 41 are exchanges between former DG ENTR, former DG 
MARKT and DG COMP staff in the framework of the drafting of a reply to written 
parliamentary question P-6993/2014.15 

This parliamentary question concerns notification procedure 2013/244/E, the necessity or 
not to re-notify the draft legislation, and a possible infringement in this regard by the 
Spanish authorities, as explained under point 2.1. 

The exchanges contain opinions for internal use as part of deliberations and preliminary 
consultations between Commission services staff that eventually led to the final reply to 
the parliamentary question.16 They contain preliminary views that are only partially 
reflected in the final reply, and may thus be misleading as regards the opinion of the 
Commission services in relation to the Spanish legislation and the state of play of its 
ongoing preliminary investigation. 

13 Judgment of the General Court, at the time the Court of First Instance, of 11 December 2001 in Case 
T-191/99, Petrie and Others v Commission, paragraph 68. 

14 Ibid. 
15 http://www.eufoparl.europa.eu,/sides/getDoc.do?tvpe^WQ&reference:=P-2014-006993&łaimuaŁie=r£N 
'6 http://www.euiOparl.euiOpa.eu/sides/getAllAnswers.do?reference-P-2014-006993&lan.guaŁ!,e=EN 
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Disclosure of these opinions for internal use, exchanged between Commission services' 
staff as part of preliminary consultations, would seriously affect the decision-making 
process within the Commission, as the latter's staff would no longer be able to freely 
exchange views and opinions in order to progress from a draft reply established by the 
services to the final reply adopted by the Commission. This would curtail the possibility 
of staff to freely submit uncensored advice and would entail as a result the serious non 
hypothetical risk that the quality of the administrati ve decision-making process would be 
irremediably impaired. 

Having regard to the above, 1 consider that the use of the exception set forth in Article 
4(3), second subparagraph for the protection of ongoing decision-making process is 
justified, and that access to documents 39, 40 and 41 must be refused on that basis. 

c) Protection of privacy and the integrity of the individual (all documents except of 
documents 21,31 and 37) 

Article 4(1 )(b) of Regulation 1049/2001 provides that the institutions shall refuse access 
to a document where disclosure would undermine the protection of (...) privacy and the 
integrity of the individual, in particular in accordance with Community legislation 
regarding the protection of personal data. 

In its judgment in the Bavarian Lager case, the Court of Justice ruled that when a request 
is made for access to documents containing personal data, Regulation (EC) 
No. 45/200117 (hereafter 'Data Protection Regulation') becomes fully applicable18. 

Article 2(a) of the Data Protection Regulation provides that 'personal data' shall mean 
any information relating to an identified or identifiable person [...]. According to the 
Court of Justice, there is no reason of principle to justify excluding activities of a 
professional [...] nature from the notion of "private life"]9. The names20 of the persons 
concerned as well as their addresses and functions (from which their identity can be 
deduced), undoubtedly constitute personal data in the meaning of Article 2(a) of the Data 
Protection Regulation. 

Pursuant to Article 8(b) of Regulation 45/2001, the Commission can only transmit 
personal data to a recipient subject to Directive 95/46/EC if the recipient establishes the 
necessity of having the data transferred and if there is no reason to assume that the data 

17 Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 on 
the protection of individuals with regard to the processing of personal data by the Community 
institutions and bodies and on the free movement of such data, OJ L 8 of 12 January 2001, page 1. 

18 Judgment of the Court of Justice of 29 June 2010 in Case C-28/08P, Commission v Bavarian Lager, 
paragraph 63. 

19 Judgment of the Court of Justice of 20 May 2003 in Joined Cases C-465/00, C-138/01 and C-139/01, 
Rechnungshof v Österreichischer Rundfunk and Others, paragraph 73. 

~° Judgment of the Court of Justice of 29 June 2010 in Case C-28/08P, Commission v Bavarian Lager, 
paragraph 68. 
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• 91 subject's legitimate interests might be prejudiced. Those two conditions are cumulative. 

The requested documents contain names, addresses and functions of Commission staff 
not forming part of senior management, and representatives of third parties. These 
undoubtedly constitute personal data in the meaning of Article 2(a) of the Data Protection 
Regulation. 

Consequently, these personal data have been redacted from the requested documents, 
except in cases where the data subjects expressly consented to the disclosure of their 
personal data. Based on the information at my disposal, there is indeed no reason to think 
that the legitimate rights of the individuals concerned would not be prejudiced by the 
transfer of their personal data. 

The personal data of Commission staff forming part of senior management have been 
disclosed with due regard to the Commission's policy of transparency and 

99 accountability . 

The fact that, contrary to the exceptions of Article 4(2) and (3), Article 4(1 )(b) is an 
absolute exception which does not require the institution to balance the exception defined 
therein against a possible public interest in disclosure, only reinforces this conclusion. 

Therefore, in accordance with Article 4(1 )(b) of Regulation 1049/2001, access to the 
personal data in question has to be refused, as no need to obtain these data could be 
established and there are no reasons to think that the legitimate rights of the individuals 
concerned would not be prejudiced by the transfer of these data. 

3. OVERRIDING PUBLIC INTEREST IN DISCLOSURE 

The exceptions laid down in Articles 4(2) and 4(3) must be waived if there is an 
overriding public interest in disclosure. Such an interest must, firstly, be public and, 
secondly, outweigh the harm caused by disclosure. 

As explained above, public disclosure of the documents would lead to premature 
conclusions, by third parties on the degree of compliance with EU law by Spain. This 
would, in turn, not only negatively influence the dialogue between the Commission and 
Spain, but would also hinder the Commission in defining the line to take in this file in 
freedom and without undue outside interference. In addition, disclosure would carry a 
real and non-hypothetical risk of leading to a sub-optimal outcome of the dialogue with 

21 

22 
Idem, paragraphs 77 and 78. 
Commission decisions C(20I4) 9051 and C(20I4) 9048 of 25 November 2014 on the publication of 
information on meetings held between Members and Directors-General of the Commission and 
organisations or self-employed individuals. 
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the Member State and, hence, to negative impacts for the interests of the general public, 
including those of citizens. 

The Court recognised these risks in the above mentioned LPN judgment.2"3. 

I consider, at least at this stage of the procedure, that the public interest is better served in 
this case by ensuring the swift conclusion, in all serenity, of the investigations and the 
related exchanges with the Member State, without jeopardising the dialogue between the 
Commission and Spain for which, as pointed out above, a climate of trust is essential. 

Tn consequence, I consider that in this case there is no overriding public interest that 
would outweigh the interest in safeguarding the protection of the purpose of 
investigations and the decision-making process protected by Article 4(2), third indent and 
Article 4(3) of Regulation 1049/2001. 

The fact that the document relates to an administrative procedure and not to any 
legislative act, for which the Court of Justice has acknowledged the existence of wider 

24 openness , provides further support to this conclusion. 

4. MEANS OF REDRESS 

Finally, I would like to draw your attention to the means of redress that are available 
against this decision, that is, judicial proceedings and complaints to the Ombudsman 
under the conditions specified respectively in Articles 263 and 228 of the Treaty on the 
Functioning of the European Union. 

Yours sincerely, 

. . χ .  -

\ 

Alexander Itali aner 

23 Paragraph 63, op.cit.. 
24 Judgment of the Court of Justice of 29 June 2010 in Case C-139/07 P, Commission v Technische 

Glaswerke Ilmenau, paragraph 60. 
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