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M eeting between Robert Madelin and Parliamentary State Secretary
Kelber and State Secretary Billen (German Ministry of Justice and
Consumer Affairs)

20 January 2015

|. Scene setter

Objective: Engaging with the German Ministry of Justice and Consumer Affairs about the
copyright reform

Their Position:

e "Reform copyright taking into consideration a fair balance between users interests and
an appropriate remuneration for authors; it should be ensured that dominant search
engines do not use "unauthorised original content of third parties websites' (see L etter
to the European Commission of 13 November 2014, signed by the Ministries for
Justice and Consumer Affairs, Home Affairs, Economy and Transports).

Our Position:

e A copyright reform is essential for an efficient digital single market. A European
digital single market should strengthen the European industry on an international

scale.
OUT OF SCOPE



Il. Speaking points

Copyright

One of the immediate priorities of the new Commission will
be to modernise copyright rules in the light of the digital
revolution, new consumer behaviour and Europe’s cultural
diversity.

Creative content is essential for healthy digital eco-
systems. Our legal framework has to ensure fair
remuneration for authors and artists.

The recent Directive to make collective management of
copyright more efficient and transparent for the benefit of
creators is the first step.

At the same time, European consumers, digital start-ups,
researchers, universities and cultural heritage institutions
should be able to benefit from the opportunities brought
about by the digital era to the full extent.

| am convinced that the interests of right owners and users
can be reconciled. The creation of a Digital Single Market
can contribute to aligning them.

We are looking forward to working, in partnership with
Member States and the Parliament, on a balanced
copyright modernisation initiative.



BACKGROUND
A. EU COPYRIGHT POLICY —STATE OF PLAY
1. Current situation

The EU copyright acquis is a set of ten directives, the main of which is the Directive on
Copyright in the Information Society ('InfoSoc Directive'). In addition, the Directive on the
Enforcement of Intellectual Property Rights (IPRED') covers horizontal civil enforcement
aspects valid for al forms of intellectual property, including copyright. This acquis provides
for a high level of copyright protection and has harmonised the key author and neighbouring
rights and, to a lesser degree, exceptions and limitations to copyright. These are listed in EU
directives but most of them remain optional for Member States to implement.

The Barroso 1l Commission developed policy and legislation on a number of specific
copyright aspects, including the proposal and adoption of the directives on Orphan Works and
on Collective Management of Rights, a Memorandum of Understanding on Out-of-commerce
Works and a stakeholder dialogue to foster licencing solutions (Licences for Europe). The
often heard argument that the Commission "has not done anything on copyright recently”
should therefore be rejected.

There is however a wide expectation, buttressed by the announcements and political
guidelines of President Juncker, that the new Commission will introduce further reform
proposals covering certain ‘core’ aspects that have not been revisited since the adoption of the
InfoSoc Directive in 2001. The modernisation of copyright has been formally included in the
Commission work plan for 2015. Such modernisation can be delivered based on a review
carried out recently by ex-DG MARKT, including a number of legal and economic studies.
This has assessed the functioning of the current framework, the need to adjust certain rules
and the impacts of possible changes, in particular on issues such as territoriality of copyright
and exceptions. The new Commission will need to decide how to proceed with such reform
prospects.

2. State of play of consultation

The Commission carried out a public consultation on the review of the EU copyright rules
between December 2013 and March 2014, covering a large number of issues. Almost 10,000
replies were received, including from 11 Member States.

Furthermore, the Council Working Party had some exchanges of views during the Greek
Presidency of the EU (first half of 2014). Discussions are also taking place in some Member
States (e.g. DE, UK, ES, IE, AT, FI, SK, HR), either around national legislation reforms or
the role of copyright and copyright enforcement in the digital economy more generally. The
UK and ES have recently introduced changes to their national laws.

In the European Parliament, MEP Pavel Svoboda (EPP, CZ), the new chair of the JURI
Committee (which traditionally has copyright in its competences) has set up an inter-group on
copyright, while the only Pirate Party MEP, Julia Reda (GreendEFA, DE) was appointed
rapporteur on an own-initiative report on the implementation of the InfoSoc Directive and has
started holding a series of hearings on the matter.



3. Main positions of stakeholders, MEPsand Member States

Very different views were expressed during the public consultation by stakeholders, with
users and ingtitutional users (consumer organisations, libraries, cultural heritage institutions,
etc.) calling for areview of EU copyright rules to facilitate access to content and right holders
(authors, publishers, producers, etc.) largely considering that the current rules remain
appropriate in the digital environment. Generally speaking, the stakeholder environment is
very divided, although positions vary in tone and content depending on the issue at hand. A
detailed overview is available in the report of the consultation mentioned above, available
here: http://ec.europa.eu/internal_market/consultations/2013/copyright-
rules/docs/contributions/consultation-report_en.pdf.

4. Possible ways ahead and possible timelines


http://ec.europa.eu/internal_market/consultations/2013/copyright-rules/docs/contributions/consultation-report_en.pdf
http://ec.europa.eu/internal_market/consultations/2013/copyright-rules/docs/contributions/consultation-report_en.pdf

B. GERMAN NEIGHBOURING RIGHT FOR PRESS PUBLISHERS:

Germany has introduced a neighbouring right for press publishers, in force since August
2013. Its effectiveness remains unclear. Only certain publishers have chosen to claim their
exclusive right against news aggregators. VG Media, the collecting society tasked with
collecting the remuneration on the basis of the ancillary right, filed a complaint against
Google with the Federal Competition Authority. In August 2014, the complaint was dismissed
on grounds of inadmissibility. Also in August 2014, Yahoo News filed a constitutional
complaint against the law with the Federal Constitutional Court. Meanwhile, Google News
has recently announced that it will not aggregate news snippets from those press publishers
who want to exercise the new neighbouring right.

Thereisasimilar new law in Spain, which came into force on 1 January 2015. Google reacted
to the adoption of the law in asimilar way as in Germany. However, the compensation due to
press publishers cannot be waived in Spain and is subject to compulsory collective
management, so Google decided to stop the provision of the Google News services in Spain,
as from 16 December 2014. This has given rise to a controversy amongst press publishers,
who claim Google has refused to negotiate any compensation and has reacted based on its
dominant position.

C.SUMMARY: LETTER OF THE GERMAN MINISTRY OF JUSTICE AND CONSUMER AFFAIRSTO
THE EUROPEAN COMMISSION, 13 NOVEMBER 2014

Copyright

Copyright should strike a fair balance between the interests of users and right owners,
creators. We should examine the need to reform Directive 2001/29/EC. Contractual solutions
remain important but will not solve all problems.

Market regulation

Competition law: it should be ensured that dominant search engines do not favour own
services, do not use "unauthorised origina content of third parties websites', do not force
websites to acquire advertising to a large extent, do not limit the transferability of content on
competing platforms.

It should be examined whether there is the need for a self-standing regulation on internet
platforms to prevent abuses of dominant positions.

L on average in 2008-2010 (source: European Patent Office - Office for Harmonization in the Internal Market,
Intellectual property rightsintensive industries: contribution to economic performance and employment in the
European Union, September 2013).



We should try agreeing on common principles regarding net neutrality. The Commission
could for example start working on a Green Paper.

It should be examined whether the merger regulation should be reformed in order to address
cases such as the acquisition of WhatsApp by Facebook (19 bn USD acquisition, but turn over
below the regulation’s threshol d).

We support a strict application of state aid rules and a minimum harmonisation of corporate
tax rates.

Trust and security/consumer protection

The negotiations on the proposed data protection regulation should continue. We should
however make sure that it better addresses the challenges of Big data services.

In principle, we support the "right to be forgotten" and the "right of data portability” included
in the proposal.

Infrastructure and funding

Infrastructure: we support the 300 bn EUR programme of the Juncker Commission. An
important part should be spent on digital infrastructure.

We should do more for risk financing (500 m facility to be created at the EIB); promote
"Industry 4.0" (= linking of manufacturing and IT); promote funding for cloud computing,
smart home, smart services, I T and data security, big data.

We cal on the Commission to take measures promoting good working conditions in the
digital age.

Contact: , (F.5)

Attachment:
L etter of German Ministries to the European Commission, 13 November 2013 (German)
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