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Dear Mr Dohle, 

I am writing in reference to your email of 21 January 20162, registered on 22 January 
2016, by which you lodge a confirmatory application in accordance with Article 7(2) of 
Regulation 1049/2001 regarding public access to European Parliament, Council and 
Commission documents (hereafter 'Regulation 1049/2001'). 

Through your initial application of 5 January 2016, you requested access to: 

- All correspondence of DG Enlargement with Romanian Secretary of State for 
Child Protection - Ms. Gabriela Coman - during the years 2001 - 2005. 

In its initial reply of 21 January 2016, the Directorate-General for Justice and Consumers 
(DG JUST), after consulting the Directorate-General for Neighbourhood and 
Enlargement Negotiations (DG NEAR), identified one document as falling within the 
scope of your request (letter of 20 December 2002, Ref. Ares(2016)324883). It granted 
wide partial access, subject only to the redaction of personal data based on Article 4(l)(b) 
(protection of privacy and integrity of the individual) of Regulation 1049/2001. 

1 Official Journal L 345 of 29.12.2001, p. 94. 
2 Your request for review sent by email on 31 January 2016 to DG NEAR in fact relates to the same 

initial reply sent to you on 21 January 2016, provided by DG JUST, in close coordination with DG 
NEAR. 
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In your confirmatory application, you request an internal review of this position. You 
indicate that you expected more than one document falling under the scope of your 
request. 

Against this background, the Commission has carried out a renewed, thorough search for 
the documents requested, including the involvement of both DG JUST and DG NEAR. 
Following this renewed search, I confirm that the Commission has not identified any 
further document held by it that would fall under your request for access to documents 
apart from the one to which you were granted wide partial access at the initial stage. 

Indeed, as specified in Article 2(3) of Regulation 1049/2001, the right of access as 
defined in that Regulation applies only to existing documents in the possession of the 
institution. Given that no further document has been identified, the Commission is not in 
a position to handle your request. 

As regards the withheld parts of the letter to which was granted wide partial access at the 
initial stage, the Secretariat-General has conducted a fresh review of the reply given by 
the Directorate-General concerned at the initial stage. Following that review, I regret to 
inform you that the refusal of DG JUST has to be confirmed for the reasons set out 
below. 

Article 4(1 )(b) of Regulation 1049/2001 provides that \X\he institutions shall refuse 
access to a document where disclosure would undermine the protection of [...] privacy 
and the integrity of the individual, in particular in accordance with Community 
legislation regarding the protection of personal data. 

In your confirmatory application you do not seem to question the applicability of the 
above-mentioned exception to the document concerned. Nevertheless, I would like to 
provide additional explanations of how the disclosure of certain parts of the document 
would undermine the interests protected by this exception. 

The letter in question contains names, as well as the position, office, telephone, and fax 
number of Commission staff (not forming part of senior management). These data 
constitute personal data within the meaning of Article 2(a) of Regulation 45/20013, which 
defines personal data as any information relating to an identified or identifiable natural 
person [...]/ an identifiable person is one who can be identified, directly or indirectly, in 
particular by reference to an identification number or to one or more factors specific to 
his or her physical, physiological mental, economic, cultural or social identity. 

In consequence, the public disclosure of this data in the requested document would 
constitute processing (transfer) of personal data within the meaning of Article 8(b) of 
Regulation 45/2001. 

3 Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 on 
the protection of individuals with regard to the processing of personal data by the Community 
institutions and bodies and on the free movement of such data. 
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In accordance with the Bavarian Lager ruling4, when a request is made for access to 
documents containing personal data, Regulation 45/2001 becomes fully applicable. 
According to Article 8(b) of that Regulation, personal data shall only be transferred to 
recipients if the recipient establishes the necessity of having the data transferred and if 
there is no reason to assume that the data subject's legitimate interests might be 
prejudiced. Those two conditions are cumulative.5 Only fulfilment of both conditions 
enables one to consider the processing (transfer) of personal data as compliant with the 
requirement of lawfulness provided for in Article 5 of Regulation 45/2001. 

I would also like to bring to your attention the recent judgment in the ClientEarth case, 
where the Court of Justice ruled that the Institution does not have to examine ex officio 
the existence of a need for transferring personal data6. In the same ruling, the Court stated 
that if the applicant has not established a need, the institution does not have to examine 
the absence of prejudice to the person's legitimate interests7. 

Neither in your initial, nor in your confirmatory application, have you established the 
necessity of, nor any interest in, disclosing any of the above-mentioned personal data. 
Therefore, I have to conclude that the transfer of personal data through the disclosure of 
the requested document cannot be considered as fulfilling the requirement of lawfulness 
provided for in Article 5 of Regulation 45/2001. In consequence, the use of the exception 
under Article 4(1 )(b) of Regulation 1049/2001 is justified, as there is no need to publicly 
disclose the personal data included therein and it cannot be assumed that the legitimate 
rights of the data subjects concerned would not be prejudiced by such disclosure. 

Please note that the exception of Article 4(1 )(b) has an absolute character and does not 
envisage the possibility to demonstrate the existence of an overriding public interest. 

Finally, I draw your attention to the means of redress available against this decision. You 
may, under the conditions of Article 263 TFEU, bring proceedings before the General 
Court or, under the conditions of Article 228 TFEU, file a complaint with the European 
Ombudsman. 

Yours sincerely, 

\ 
Alexander Italianer 

4 Judgment of the Court (Grand Chamber) of 29 June 2010, European Commission v the Bavarian 
Lager Co. Ltd. 

5 Judgment of the Court (Grand Chamber) of 29 June 2010, European Commission v the Bavarian 
Lager Co. Ltd., paragraphs 77-78. 

6 Case C-615/13P, Judgment of the Court of Justice 16 July 2015 ClientEarth v EFSA, paragraph 47. 
7 Ibid., paragraphs 47-48. 
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