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Proposal for a
DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
on the prevention of the use of the financial system for the purpose of money laundering and terrorist financing
2013/0025(COD)

Part 1 — Recitals

COM COUNCIL EP COUNCIL TEXT vs COMMENTS BY MS:
ECON VOTE
AT: LV: UK: BE: DE:
FI: FR: NL: PL: RO:
MT: IE: ES: PT: LL:

THE EUROPEAN | THE EUROPEAN | THE EUROPEAN | THE EUROPEAN | FI:
PARLIAMENT  AND | PARLIAMENT  AND | PARLIAMENT  AND | PARLIAMENT  AND
THE COUNCIL OF |THE COUNCIL OF | THE COUNCIL OF |THE COUNCIL OF |FI  SUPPORTS THE
THE EUROPEAN | THE EUROPEAN | THE EUROPEAN | THE EUROPEAN | COUNCIL’S = GENERAL
UNION, UNION, UNION, UNION, APPROACH. WE HAVE

SOME COMMENTS ON
CERTAIN  RECITALS
THAT WE FIND VERY
IMPORTANT AND THAT
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SHOULD BE KEPT IN
THE PACKAGE.
IE:

Ireland supported the
Council text agreed at
COREPER 2 meeting of
18 June 2014.

Ireland will not submit
detailed observations on
the recitals to to the
regulation at this time..

Citation 1

Having regard to the
Treaty on the
Functioning  of  the
European Union, and in
particular  Article 114

thereof,

Having regard to the
Treaty on the
Functioning  of  the
European Union, and in
particular  Article 114

thereof,

Having regard to the
Treaty on the
Functioning  of  the
European Union, and in
particular  Article 114

thereof,

Having regard to the
Treaty on the
Functioning  of  the
European Union, and in
particular  Article 114

thereof,

Citation 2

Having regard to the
proposal from  the
European Commission,

Having regard to the
proposal ~ from  the
European Commission,

Having regard to the
proposal ~ from  the
European Commission,

Having regard to the
proposal from  the
European Commission,

Citation 3

After transmission of the
draft legislative act to the
national Parliaments,

After transmission of the
draft legislative act to the
national Parliaments,

After transmission of the
draft legislative act to the
national Parliaments,

After transmission of the
draft legislative act to the
national Parliaments,

LL:

parliaments

Citation 4

Having regard to the

Having regard to the

Having regard to the

Having regard to the
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opinion of the European | opinion of the European | opinion of the European | opinion of the European
Economic and Social | Economic and Social | Economic and Social | Economic and Social
Committee, Committee’, Committee, Committee”;,
Having regard to the | Having regard to the | Having regard to the | Having regard to the
6. Citation 5 | opinion of the European | opinion of the European | opinion of the European | opinion of the European
Central Bank, Central Bank®, Central Bank, Central Bank”,
After consulting the | After consulting the | After consulting the | After consulting the | LL:
European Data | European Data | European Data | European Data
Protection Supervisor, Protection Supervisor®, Protection Supervisor, Protection Supervisor®, To be deleted because it
7 Citation 6 has been movgd to the
end of the recitals - rule
for non mandatory
consultations (as in the
Regulation)
Acting in accordance | Acting in accordance | Acting in accordance | Acting in accordance
8. Citation 7 | with the ordinary | with the ordinary | with the ordinary | with the ordinary
legislative procedure, legislative procedure, legislative procedure, legislative procedure,
0. Whereas: Whereas: Whereas: Whereas:
(1) Massive flows of | (1)  Massive flows of I(Ill?c'l\ff‘nsz'r‘]’:yf!:‘;‘ﬁg:nage mc':fﬁi"r‘]’eeyﬂg’:s of |LV:
10. Recital 1 f[jr:rty money can damage | dirty money can damage | stability and damage the stability and | We can support
e stability and | the stability and X ;
reputation of the financial | reputation of the | reputation of the reputation of the amendment.
! oJc,,p..
: s oJc,,p..
| ° oJc,,p..
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sector and threaten the
single market, and
terrorism shakes the very
foundations  of  our
society. In addition to the
criminal law approach, a
preventive effort via the
financial system can
produce results.

and
single
terrorism

sector
the

financial
threaten
market, and
shakes the very
foundations  of  our
society. In addition to the
criminal law approach, a
preventive effort via the
financial system can
produce results.

financial sector and
threaten the internal
market and international
development. Terrorism
shakes the very
foundations of our
society. The key
facilitators of illicit
money flows are
secretive corporate
structures operating in
and through secrecy
jurisdiction, often also
referred to as tax
havens. In addition to
further developing the
criminal law approach at
Union level, prevention
via the financial system
is indispensable and can
produce complementary
results. However, the
preventive approach
should be targeted and
proportional, and should
not result in the
establishment of a
comprehensive system
for controlling the entire
population.

financial sector and
threaten the
singleinternal market;
and_international
development. Terrorism
shakes the very
foundations of our

society. The key
facilitators of illicit

money flows are
secretive corporate
structures operating in
and through secrecy
jurisdiction, often also
referred to as tax
havens. In addition to
further developing the
criminal law approach;-a
preventive-effort at
Union level, prevention
via the financial system
is indispensable and can
produce complementary
results. However, the
preventive approach
should be targeted and
proportional, and should

not result in the
establishment of a
comprehensive system

UK:

The reference to tax
havens throughout is
inappropriate.

Reference to ‘controlling
the entire population’ is
out of place.

BE:

Keep the text of the
Council.

ECON text does not add
anything and “The key
facilitators  of illicit
money flows are” not
only “secretive corporate
structures”.

This is moreover not a
tax directive.

The preventive approach
is targeted towards the
financial  sector and
DNFBPs imposing
obligations on them.

The entire population is
not under control.

DE:
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for controlling the entire

population.

The council text should
be retained.
NL:

We agree with “illicit”.

It is not clear what is
meant by “secretive
corporate structures” and
“secrecy jurisdiction” .
Also, tax havens are
beyond the scope of
these recitals.

Also the text on
“controlling the entire
population” is not fit for
a directive text.

These texts should be left
out.
ES:

The last sentence seems
inadequate for a
legislative text and sends
a wrong message.

PT:
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We cannot support the
EP’s proposal on this
recital.

Recitals should not be so
straightforward as far as
the key facilitators of
illicit money flows are
concerned.

Although we recognize
the threats posed by tax
havens, obliged entities’,
focus on this particular
aspect shall take place
without potentially
disregarding other illicit
money facilitators.

Additionally, and in line
with our comments on
recital (4) and article 5,
we would clearly prefer a
wording which provides
for further neutrality (like
the one proposed by the
COM and supported by
Council’s GA).

LL:
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1) Please avoid the use of
"can", instead use could
or the present time if it is
an affirmation

2) internal market is the
correct term (cfr art 114

11.

Recital 2

TFEU)
(2) The soundness, | (2)  The soundness, .(2) The soundnes_s_, (2——_The soundness, LV:
integrity and stability of | integrity and stability of mtegrlty anq Stab.'“ty of integrity and stability of - . .
credit and  financial | credit and  financial preqlt a_nd financial credit and financial It is impossible to give
institutions and | institutions and | Institutions _and institutions and such guarantee because
confidence in the | confidence in the c_onfld_ence in the confidence in the compliance y cose
financial system as a | financial system as a financial system as a financial system as a depend on business of

whole could be seriously
jeopardised by the efforts
of criminals and their
associates  either to
disguise the origin of
criminal proceeds or to

channel lawful or
unlawful ~ money  for
terrorist  purposes. In
order to facilitate their
criminal activities,
money launderers and

terrorist financers could
try to take advantage of

whole could be seriously
jeopardised by the efforts
of criminals and their
associates  either to
disguise the origin of
criminal proceeds or to

channel lawful or
unlawful  money for
terrorist  purposes. In

order to facilitate their
criminal activities,
money launderers and
terrorist financers could
try to take advantage of

whole could be seriously
jeopardised by the efforts
of criminals and their
associates either to
disguise the origin of
criminal proceeds or to
channel lawful or
unlawful money for
terrorist purposes. In
order to facilitate their
criminal activities,
money launderers and
terrorist financers could
try to take advantage of
the freedom of capital

whole could be seriously
jeopardised by the efforts
of criminals and their
associates  either to
disguise the origin of
criminal proceeds or to

channel lawful or
unlawful ~ money  for
terrorist  purposes. In

order to facilitate their
criminal activities,
money launderers and
terrorist financers could
try to take advantage of

obliged entity and risk
level accepted by
obliged entity.

UK:

We fully agree with the
spirit of the added final
sentence to the EP text.

BE:

Keep Council text — no
added value of these EP
additions.

Moreover, the tone of the
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the freedom of capital
movements and  the
freedom to  supply
financial services which
the integrated financial
area entails, if certain
coordinating  measures
are not adopted at Union
level.

the freedom of capital
movements and  the
freedom to  supply
financial services which
the integrated financial
area entails, if certain
coordinating  measures
are not adopted at Union
level.

movements and the
freedom to supply
financial services which
the integrated financial
area entails—.
Therefore, certain
coordinating measures
are necessary at Union
level. At the same time,
the objectives of
protection of society
from criminals and
protection of the stability
and integrity of the
European financial
system should be
balanced against the
need to create a
regulatory environment
that allows companies to
grow their businesses
without incurring
disproportionate
compliance costs. Any
requirement imposed on
obliged entities to fight
money laundering and
terrorist financing
should therefore be
justified and

the freedom of capital
movements and  the
freedom to  supply
financial services which
the integrated financial
area entails—if—certain
coomlinnino——rannons
are-not-adopted-at-Union
level:

. Therefore, certain
coordinating measures
are necessary at Union
level. At the same time,
the objectives of
protection of society
from criminals and
protection of the stability
and inteqgrity of the
European financial
system should be
balanced against the
need to create a
regulatory environment
that allows companies to
grow their businesses
without incurring
disproportionate
compliance costs. Any
reguirement imposed on

EP amendment appears
to reveal some degree of

mistrust that is not
appropriate.
DE:

We do not support { Formatted: Not Highlight

proposal made by the EP.
Proportionality is a
underlying principle to

all  legal acts and
therefore sufficiently
represented  throughout
the AMLD.

Moreover, the risk based
approach is a very

gffective tool in order { Formatted: Not Highlight

tailor measures to the
extent of the specific
AML/CFT risk.

NL:

EP text OK
ES:

Last paragraph is a little
bit redundant. It is an
underlying  assumption
that regulatory provisions
are not arbitrary, and that
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proportionate.

obliged entities to fight
money laundering and
terrorist financing
should therefore be

justified and
proportionate.

required measures are
justified and
proportionate (also at the
FATF), otherwise they
wouldn’t be included.

PT:

We do not agree with
the EP’s  proposed
additions to this recital.

In line with our
comments on recital (4)
and article 5, we would
clearly prefer a wording
which  provides  for
further neutrality (like
the one proposed by the
COM and supported by

Council’s GA).
3) The current proposal | (3)——_The current UK:
3) The current proposal | (3 The current ( P -.
i(s )the fourth Dirgcti?/e to E)rznposal is the fourth | 'S the f_ourth directive to p_ropo'_sal s the fou_rth
12 Recital 3 | deal with the threat of | Directive to deal with the deal with the threat of directive to deal with the | The UK strongly rejects
' money laundering. | threat of money money laundering. threat of money the multiple references to
Council Directive; laundering Council Council Directive laundering. Council data protection and

91/308/EEC [...]"

Directive 91/308/EEC of

privacy issues

15

Council Directive 91/308/EEC of 10 June 1991 on prevention of the use of the financial system for the purpose of money laundering (OJ L 166, 28.6.1991, p. 77).
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91/308/EEC of 10 June
1991 on prevention of
the use of the financial
system for the purpose of

money laundering’
defined money
laundering in terms of
drugs offences and
imposed obligations
solely on the financial
sector. Directive
2001/97/EC  of  the

European Parliament and

of the Council of
December 2001
amending Council
Directive  91/308/EEC®

extended the scope both
in terms of the crimes
covered and the range of
professions and activities
covered. In June 2003 the

Directive 91/308/EEC of
10 June 1991 on
prevention of the use of
the financial system for
the purpose of money
laundering™ defined
money laundering in
terms of drugs offences
and imposed obligations
solely on the financial
sector. Directive
2001/97/EC  of  the
European Parliament and

of the Council of
December 2001
amending Council

Directive 91/308/EEC™
extended the scope both
in terms of the crimes
covered and the range of
professions and activities
covered. In June 2003 the

defined money
laundering in terms of
drugs offences and
imposed obligations
solely on the financial
sector. Directive
2001/97/EC of the
European Parliament and
of the Council [...]*°
extended the scope both
in terms of the crimes
covered and the range of
professions and activities
covered. In June 2003 the
Financial Action Task
Force ([...] FATF)
revised its
Recommendations to
cover terrorist financing,
and provided more
detailed requirements in
relation to customer

e
prevention-of-the-use-of
0 ol :

Hhcorsosostanny
laundering]...]" defined
money laundering in
terms of drugs offences
and imposed obligations
solely on the financial
sector. Directive
2001/97/EC of the
European Parliament and
of the Council ef
S ITE
amending-Council
Directive
91/308/EEC]...]7°
extended the scope both
in terms of the crimes
covered and the range of
professions and activities
covered. In June 2003 the

throughout the main
articles of the Directive.

We would be open to
considering one single
recital covering the
issues and clarifying that
any data collected and
retained should be for
the purposes of
AML/CTF compliance
only and cannot be
shared/used for other
purposes including
commercial ones.

BE:

11
12
16
19
20

OJ L 166,
OJ L 344,
OJ L 166,
OJ L 344,

28.6.1991, p. 77.
28.12.2001, p. 76.
28.6.1991, p. 77.

28.12.2001, p. 76.

Directive 2001/97/EC of the European Parliament and of the Council of 4 December 2001 amending Council Directive 91/308/EEC (OJ L 344, 28.12.2001, p. 76).
Council Directive 91/308/EEC of 10 June 1991 on prevention of the use of the financial system for the purpose of money laundering (OJ L 166, 28.6.1991, p. 77).
Directive 2001/97/EC of the European Parliament and of the Council of 4 December 2001 amending Council Directive 91/308/EEC (OJ L 344, 28.12.2001, p. 76).
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Financial Action Task

Force (hereinafter
referred to as the FATF)
revised its

Recommendations to
cover terrorist financing,
and  provided more
detailed requirements in

relation to  customer
identification and
verification, the

situations where a higher
risk of money laundering

may justify enhanced
measures and also
situations where a

reduced risk may justify
less rigorous controls.

Financial Action Task

Force (hereinafter
referred to as the FATF)
revised its

Recommendations to
cover terrorist financing,
and  provided more
detailed requirements in

relation to  customer
identification and
verification, the

situations where a higher
risk of money laundering

may justify enhanced
measures and also
situations where a

reduced risk may justify
less rigorous controls.

identification and
verification, the
situations where a higher
risk of money laundering
may justify enhanced
measures and also
situations where a
reduced risk may justify
less rigorous controls.
Those changes were
reflected in Directive
2005/60/EC of the
European Parliament and
of the Council [...]*" and
Commission Directive
2006/70/EC [...]". In
implementing the FATF
Recommendations, the

Financial Action Task
Force (hereinafter
FATF) revised its
Recommendations to
cover terrorist financing,
and provided more
detailed requirements in
relation to customer
identification and
verification, the
situations where a higher
risk of money laundering
may justify enhanced
measures and also
situations where a
reduced risk may justify
less rigorous controls.

These changes were | These changes were | Union should fully Fhese Those changes
reflected in Directive | reflected in  Directive | respect its data were reflected in
m Directive 2005/60/EC of the European Parliament and of the Council of 26 October 2005 on the prevention of the use of the financial system for the purpose of
money laundering and terrorist financing (OJ L 309, 25.11.2005, p. 15).
18 Commission Directive 2006/70/EC of 1 August 2006 laying down implementing measures for Directive 2005/60/EC of the European Parliament and of the Council

as regards the definition of politically exposed person and the technical criteria for simplified customer due diligence procedures and for exemption on grounds of
a financial activity conducted on an occasional or very limited basis (OJ L 214, 4.8.2006, p. 29).
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2005/60/EC  of  the
European Parliament and
of the Council of 26

2005/60/EC  of  the
European Parliament and
of the Council of 26

protection law, as well as
the Charter of
Fundamental Rights of

Directive 2005/60/EC of
the European Parliament
and of the Council ef26

October 2005 on the | October 2005 on the | the European Union Celebor200E opthe
prevention of the use of | prevention of the use of | (Charter) and the SERCRbeR-e T Rebsras
the financial system for | the financial system for | European Convention thenonenle soner
the purpose of money | the purpose of money | for the Protection of hesirsesee menny
laundering and terrorist | laundering and terrorist | Human Rights and OHRECE s R et
financing’ and | financing™ and | Fundamental Freedoms. | firancingl...]* and
Commission  Directive | Commission  Directive Commission Directive
2006/70/EC of 1 August | 2006/70/EC of 1 August 2006/70/EC efL-August
2006  laying  down | 2006  laying  down 2006-faying-down]...]*
implementing measures | implementing measures In implementing

for Directive 2005/60/EC | for Directive 2005/60/EC FeostresrerDlmetive

of the European
Parliament and of the
Council as regards the
definition of politically
exposed person and the

of the European
Parliament and of the
Council as regards the
definition of politically
exposed person and the

2005/60/ECthe FATF
Recommendations, the
Union should fully

respect its data
protection law, as well as

technical criteria  for | technical criteria for the Charter of
9 0J L 309, 25.11.2005, p. 15.
B 0J L 309, 25.11.2005, p. 15.

2 Directive 2005/60/EC of the European Parliament and of the Council of 26 October 2005 on the prevention of the use of the financial system for the purpose of

money laundering and terrorist financing (OJ L 309, 25.11.2005, p. 15).

Commission Directive 2006/70/EC of 1 August 2006 laying down implementing measures for Directive 2005/60/EC of the European Parliament and of the Council
as regards the definition of politically exposed person and the technical criteria for simplified customer due diligence procedures and for exemption on grounds of
a financial activity conducted on an occasional or very limited basis (OJ L 214, 4.8.2006, p. 29).

22
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simplified customer due
diligence procedures and
for exemption on
grounds of a financial
activity conducted on an
occasional  or  very
limited basis"®.

simplified customer due
diligence procedures and
for exemption on
grounds of a financial
activity conducted on an
occasional  or  very
limited basis™.

Fundamental Rights of
the European
ParliamentUnion
(Charter) and the
European Convention
for the Protection of
Human Rights and ef
the-Council-asregards

basis®EFundamental
Freedoms.

Again, the negative
tonality of this proposed
amendment is not

1o 0J L 214, 4.8.2006, p. 29.
14 0J L 214, 4.8.2006, p. 29.
| ————031214-4.8.2006p-29:
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appropriate.

Moreover, it's surprising
to notice that the
necessity to comply with
data protection law is
mentioned... above the
Union Charter and the
European Convention for
the protection of Human
Rights and Fundamental
Freedoms

We agree the necessity to
combine robust
AML/CFT rules with the
respect that is due to
these essential European
texts, but this should not
be repeated so many
times, and this should be
done with a positive and
constructive tone, which
is not currently the case
in Parliament's proposals.
In our view, the recital n°
30a added by the EP and
recital n°31 and recital
46 should be sufficient in
this regard.

DE:
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We do not support the
changes proposed by the
EP.

NL:

EP text OK

IE:

Legal capital may be
unclear;

ES:

“...., the Union should
fully respect its data

protection law,”

We would suppress the
term fully. Itis
unnecessary. The
effective implementation
of the AMLD makes
necessary to restrict some
rights of the data subject,
which is a possibility
foreseen in the data
protection law and
justified given the public
interest pursued.
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In general, we think that
there is an excess and
repetitive mention to DP
(somehow implicit in
recital 1 and explicit in
recitals 3,4,8,11,11(b),
25,30,31...). We would
prefer a single recital on
the issue, simply stating
that the measures in the
Directive have to and do
respect DP legislation
(e.g. recital 30), and
focus on the primary aim
of this Directive which is
not DP but prevention of
ML/TF.

Efforts should be made
to have a more balanced
approach and send a
message along the line
that both AML and DP
objectives should be
reconciled rather than
making it so clear that
AML is subordinate to
DP.
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PT:

We do not agree with the
EP’s proposed additions
to this recital.

In line with our
comments on recital (4)
and article 5, we would
clearly prefer a wording
which provides for
further neutrality (like
the one proposed by the
COM and supported by
Council’s GA).

LL:

1) The EP deletions for :
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-
2?%5 ont eﬁp e.,eE_ Ho i |
system-for-the-purpase-of
money-laundering-and

J i+ of 1

lavi

down "are conform to
the rules of drafting

13.

Recital 4

(4) Money laundering
and terrorist financing
are frequently carried out
in an international
context. Measures
adopted solely at national
or even European Union
level, without taking
account of international
coordination and
cooperation, would have
very limited effects. The
measures adopted by the
European Union in this
field should therefore be
consistent  with  other
action undertaken in
other international fora.
The European Union

(@) Money
laundering and terrorist
financing are frequently
carried out in an
international context.
Measures adopted solely
at national or even
European Union level,
without taking account of
international
coordination and
cooperation, would have
very limited effects. The
measures adopted by the
European Union in this
field should therefore be
consistent  with  other
action  undertaken in
other international fora.

(4) Money laundering
and terrorist financing
are frequently carried out
in an international
context. Measures
adopted solely at national
or even Union level,
without taking account of
international
coordination and
cooperation, would have
very limited effects. The
measures adopted by the
Union in that field
should therefore be
compatible with, and at
least as stringent as,
other action undertaken
in the international fora.
Avoiding tax and

(4)——_Money
laundering and terrorist
financing are frequently
carried out in an
international context.
Measures adopted solely
at national or even
Eurepean-Union level,
without taking account of
international
coordination and
cooperation, would have
very limited effects. The
measures adopted by the
Eurepean-Union in
thisthat field should
therefore be
consistentcompatible
with,_and at least as
stringent as, other action

UK:

The Council text is
preferred.

Tax avoidance is not a
form of illicit finance.

The references to data
protection, the charter,
etc at the end of the
amendment does not add
any value (see previous
comments).

BE:

“However, it is essential
for such an alignment
with  the non-binding
FATF recommendations
to be carried out in full
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action should continue to
take particular account of
the Recommendations of
the FATF, which
constitutes the foremost
international body active
in the fight against
money laundering and
terrorist financing. With
the view to reinforce the
efficacy of the fight

against money
laundering and terrorist
financing, Directives
2005/60/EC and

2006/70/EC  should be
aligned with the new
FATF Recommendations
adopted and expanded in
February 2012.

The European Union
action should continue to
take particular account of
the Recommendations of
the FATF, which
constitutes the foremost
international body active
in the fight against
money laundering and
terrorist financing. With
the view to reinforce the

efficacy of the fight
against money
laundering and terrorist
financing, Directives

2005/60/EC and
2006/70/EC should be
aligned with the new
FATF Recommendations
adopted and expanded in
February 2012.

mechanisms of non-
disclosure and
concealment can be used
as strategies employed in
money laundering and
terrorist financing in
order to avoid detection.
Union action should
continue to take
particular account of the
FATF
Recommendations, and
the recommendations of
other international
bodies active in the fight
against money
laundering and terrorist
financing. With a view to
reinforce the efficacy of
the fight against money
laundering and terrorist
financing, Directives
2005/60/EC and
2006/70/EC should,
where appropriate, be
aligned with the new
FATF Recommendations
adopted and expanded in
February 2012. However,
it is essential for such an

undertaken in etherthe
international fora. Fhe
EurepeanAvoiding tax
and mechanisms of non-
disclosure and
concealment can be used
as strategies employed in
money laundering and
terrorist financing in
order to avoid detection.
Union action should
continue to take
particular account of the
FATFE Recommendations
of the FATFwhich
constitutes, and the
feremestrecommendatio
ns of other international
bedybodies active in the
fight against money
laundering and terrorist
financing. With thea
view to reinforce the
efficacy of the fight
against money
laundering and terrorist
financing, Directives
2005/60/EC and
2006/70/EC should,
where appropriate, be

compliance with Union

law, especially  as
regards Union data
protection law and the
protection of
fundamental rights as
enshrined in the
Charter.”:  This EP

amendment should be
deleted since this gives
the impression that the
FATF Recommendations
are not compliant with
the EU data protection
rules, and the FATF
countries are all
“obliged” through their
membership of FATF to
implement the
recommendations in their
national law (MERs —
sanctions). So stating as
such that they are not-
binding is not correct.

Moreover, similarly to
regarding the addition to
recital n°2 and 3, the
tonality of this one
appears to reveal some
degree of mistrust that is
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alignment with the non-
binding FATF
Recommendations to be
carried out in full
compliance with Union
law, especially as
regards Union data
protection law and the
protection of
fundamental rights as
enshrined in the
Charter.

aligned with the new
FATF Recommendations
adopted and expanded in
February 2012._ However,
it is essential for such an
alignment with the non-
binding FATE
Recommendations to be
carried out in full
compliance with Union

not appropriate. The
repetition of the need to
respect the privacy law
and the fundamental
rights is useless.

DE:

We do not support the EP
proposal. EU member

States committed

law, especially as
regards Union data
protection law and the
protection of
fundamental rights as
enshrined in the
Charter.

[ Formatted: Not Highlight

themselves to fully
implement the FATF’s
40 Recommendations to
combat money
laundering and terrorist
financing. Thus, the
AMLD has to be aligned
by all means with FATF
standards. There is
leeway for stricter
regulations but they must
not fall short of
international standards.
NL:

EP text mostly OK.
However, the text
“avoiding tax (...) avoid
detection” should not be
included. It is vague and
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unspecific.
ES:

We question the
statement that the FATF
recommendations are not
binding for those
countries that are
members (including the
EC).

Is there any need to state
so clearly that the EU
does not feel obliged to
comply with the
standards that have been
agreed by the MS?
References to data
protection are redundant.
PT:

Although we
acknowledge that
compliance with the
FATF Recommendations
has to be ensured under
the EU legal framework,
we strongly disagree that
the alignment with such
Recommendations shall
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be carried out only
“Where appropriate”.

Indeed:

(1) Implementation of the
FATF Recommendations
shall take place to the
maximum extent
permitted by EU law;

(2) Boundaries imposed
by EU fundamental
freedoms derive
automatically from the
EU law with no need of
more explicit references
in the AML/CFT
framework;

(3) The references now
introduced by the EP
may leave room for
discretionary policy
choices contradictory
with the FATF
Recommendations, thus
entailing a wrong
political messa%e in the
course of the 4™ round of
mutual evaluations.
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Therefore, we do not
agree with the following
underlined additions
proposed by the EP:

“With a view to reinforce
the efficacy of the fight
against money
laundering and terrorist
financing, Directives
2005/60/EC and
2006/70/EC should,
where appropriate, be
aligned with the new
FATF Recommendations
adopted and expanded in
February 2012. However,
it is essential for such an
alignment with the non-
binding FATF
Recommendations to be
carried out in full
compliance with Union
law, especially as
regards Union data
protection law and the
protection of
fundamental rights as
enshrined in the
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Charter.”

See also our comments
on article 5.
LL:

1) deletion of european
(twice) is correct drafting
+ use of that is also better

2) as it does not seem
correct that it means
:"avoiding tax and
avoiding mechanisms of
non-disclosure”, 1 would
propose to add "using"
before "mechanisms of
non-disclosure"...

3) better to use "could" in
recitals than "can"

14.

Recital 4a
(new)

(4a) Particular attention
should be paid to the
fulfilment of the
obligations set out in
Article 208 of the Treaty
on the Functioning of
the European Union
(TFEU), which requires
coherence in

(4a) Particular attention
should be paid to the
fulfilment of the
obligations set out in
Avrticle 208 of the Treaty
on the Functioning of
the European Union
(TEEU), which requires
coherence in

UK:

The reference to Article
208 of the TFEU is not
helpful. Since it states
that “Union development
cooperation policy shall
have as its primary
objective the reduction
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development cooperation
policy in order to stem
the increasing trend of
money laundering
activities being moved
from developed
countries to developing
countries with less
stringent anti-money
laundering law.

development cooperation

policy in order to stem
the increasing trend of
money laundering
activities being moved
from developed
countries to developing
countries with less
stringent anti-money

laundering law.

and, in the long term, the
eradication of poverty”,
the amendment seems to
suggest that the ultimate
aim of this Directive is
poverty reduction.

BE:

We do not see the added
value of these additions
since moreover no single
article of the Directive
deals with this.

NL:

EP text OK
ES:

We would agree with a
drafting expressing a
principle that the EU
development cooperation
policy will seek to
contribute to strengthen
the AML/CFT preventive
regimes in developing
countries.

However, there is no
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need to suggest in any
way that ML is taking
place specially in
developing countries or
to put EU’s system as a
model (specially after
reading the previous
recitals and taking into
account that the Directive
is just a minimum
harmonization
generically  transposing
international standards)
PT:

We do not agree with the
introduction of this new
recital.

Article 208 of the TFEU
states that “[...] The
Union shall take account
of the objectives of
development cooperation
in the policies that it
implements which are
likely to affect
developing countries”.
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To the extent that this
cooperation hinders the
implementation of a
more robust risk based

15.

Recital 4b
(new)

approach to the
AML/CFT legal
framework and the
effective application of
the FATF’s
Recommendations

(4b) In view of the fact (4b) In view of the fact UK:

that illicit financial
flows, and in particular
money laundering,
represent between 6 and
8,7 % of the GDP of
developing countries®,
which is an amount 10
times larger than the
assistance by the Union
and its Member States to
the developing world,
the measures taken to
combat money
laundering and terrorist
financing need to be

that illicit financial
flows, and in particular
money laundering,
represent between 6 and
8,7 % of the GDP of
developing countries®,
which is an amount 10
times larger than the
assistance by the Union
and its Member States to

the developing world,
the measures taken to
combat money
laundering and terrorist
financing need to be

This amendment is not
helpful — the reference to
the statistic has no place
in a Directive which will
last for years. Are we
suggesting that should
the figure be less, EU
MS should not care as

much? lllicit finance
should be combatted no
matter the estimated

amount as calculated by
a given source.

24

Sources: ""Tax havens and development. Status, analyses and measures",

NOU, Official Norwegian Reports, 2009.
Sources: ""Tax havens and development. Status, analyses and measures'*, NOU, Official Norwegian Reports, 2009.

Page 27 of 150




AMLD - Recitals (Council’s GA vs ECON vote)

IDOCUMENT PARTIALLY ACCESSIBLE TO THE PUBLIC (25.10.2016)|

Deadline: 12/09/2014

coordinated and to take
into account the Union's
and the Member States'
development strategy
and policies which aim
to fight against capital
flight.

coordinated and to take
into account the Union's

and the Member States'
development strateqy
and policies which aim
to fight against capital

flight.

BE:

We do not see the added
value of these additions
since moreover no single
article of the Directive
deals with this.

NL:

The EP reference to the
percentage of GDP could
be phrased more
carefully, as there is only
the one report stating
this. “is said to represent”
would be more
appropriate.

ES:

It is surprising that, in a
Directive  aimed at
preventing ML/TF in the
Union, the only
estimations on the level
of funds laundered refer
to third countries . Given
the cautions with which
estimations on illegal
activities  should be
looked at, we would
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suggest deleting it.

PT:
See our previous
comment, regarding

recital 4a as proposed by
the EP.

16.

Recital 5

(5) Furthermore, the
misuse of the financial

system to channel
criminal or even clean
money  to terrorist

purposes poses a clear
risk to the integrity,
proper functioning,
reputation and stability of
the financial system.
Accordingly, the
preventive measures of
this  Directive  should
cover not only the
manipulation of money
derived from crime but
also the collection of
money or property for
terrorist purposes.

(5) Furthermore, the
misuse of the financial

system to channel
criminal or even clean
money  to  terrorist

purposes poses a clear
risk to the integrity,
proper functioning,
reputation and stability of
the financial system.
Accordingly, the
preventive measures of
this  Directive  should
cover not only the
manipulation of money
derived from crime but
also the collection of
money or property for
terrorist purposes.

(5) Furthermore, the
misuse of the financial
system to channel
criminal or even clean
money to terrorist
purposes poses a clear
risk to the integrity,
proper functioning,
reputation and stability of
the financial system.
Accordingly, the
preventive measures of
this Directive should
cover [ the manipulation
of money derived from
serious crime and the
collection of money or
property for terrorist
purposes.

(5)——_Furthermore, the
misuse of the financial
system to channel
criminal or even clean
money to terrorist
purposes poses a clear
risk to the integrity,
proper functioning,
reputation and stability of
the financial system.
Accordingly, the
preventive measures of
this Directive should
cover notonly || the
manipulation of money
derived from serious
crime butalseand the
collection of money or
property for terrorist
purposes.

NL:

EP text OK
PT:

LL:

Please decide to use

"dirty >< clean” OR
"illicit><licit" (the last
which  seems  more
formal)
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17.

Recital 5a
(new)

(5a) Irrespective of the
penalties provided for in
the Member States, the
primary objective of all
measures taken under
this Directive should be
to combat all practices
which result in
substantial illegal profits
being generated. It
should do so by taking
all possible steps to
prevent the financial
system from being used
to launder those profits.

(5a) Irrespective of the
penalties provided for in
the Member States, the
primary objective of all
measures taken under
this Directive should be
to combat all practices
which result in
substantial illegal profits
being generated. It
should do so by taking
all possible steps to
prevent the financial
system from being used
to launder those profits.

UK:

Not a hugely helpful
addition  though  not
problematic as such. Are
we suggesting that the
Directive should target
the  generation and
laundering of
‘substantial’ illicit profits

only?
NL.:

We do not agree with the
EP text as it is too
unspecific  and  not
targeted to the scope of
the directive.

ES:

We would propose to add
to the last sentence:
“...and by ensuring that
the preventive regime
provides accurate and
adequate information to
contribute to the criminal
prosecution of  the
ML/TF”
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LL:

1) important please
agree on one term to be

used in this Directive
"sanctions" OR
"penalties"...

2) instead of _It should

do so by taking , | would
propose : "This Directive

should take all
possible...."

18.

Recital 6

(6) The use of large cash
payments is vulnerable to

money laundering and
terrorist  financing. In
order to increase

vigilance and mitigate
the risks posed by cash
payments natural or legal
persons trading in goods
should be covered by this
Directive to the extent
that they make or receive
cash payments of EUR 7
500 or more. Member
States may decide to
adopt stricter provisions
including a lower

(6) The use of large
cash payments is highly
vulnerable to money
laundering and terrorist
financing. In order to
increase vigilance and
mitigate the risks posed
by cash payments natural
or legal persons trading
in goods should be
covered by this Directive
to the extent that they
make or receive cash
payments of EUR 7
50010 000 or more.

(6) The use of large cash
payments is vulnerable to
money laundering and
terrorist financing. In
order to increase
vigilance and mitigate
the risks posed by cash
payments natural and
legal persons |shou|d be
covered by this Directive
to the extent that they
make or receive cash
payments of EUR 7 500
or more. Member States
should be able to decide
to adopt stricter
provisions including a

(6)——_The use of large
cash payments is-highly
vulnerable to money
laundering and terrorist
financing. In order to
increase vigilance and
mitigate the risks posed
by cash payments natural
erand legal persons
trading-in-goeds_] should
be covered by this
Directive to the extent
that they make or receive
cash payments of EUR 7
500108-660500 or more.

UK:

Council text preferred as
more  balanced and
focused. The removal of
‘goods’ suggest services
are covered. We do not
support this.

The implications for
doing so are huge.

We also prefer threshold
agreed in Council as a
sound compromise, half
way between the current
threshold and the 7500
wanted by others.
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threshold.

Member States may
decide to adopt stricter
provisions including a
lower threshold_or a
general limitation to the

usage of cash.

lower threshold.

Member States
mayshould be able to
decide to adopt stricter
provisions including a
lower threshold-era
Llimitat
usage of cash:

We have maintained
throughout the course of
the negotiations that the
issue was to ensure
effective policing of the
current 3AMLD
threshold rather than
arbitrarily  bringing it
down on the basis of no
evidence as to the effect
of doing so.

DE:

The scope of the
directive should not be
extended to services.

Therefore the council
text should be retained.
NL:

There is no  risk
assessment on which a
lowering of the threshold
could be based.
Certainly, this threshold
should not be lower than
the one in the GA text:
EUR 10 000.
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The reference to MS
adopting stricter
measures including a
general limitation on the
usage of cash should be
included.

PL:

In PL’s opinion the level
of cash  transaction
should be fixed at
10.000 EUR.

ES:

The measure was
intended for the legal
persons trading in goods
as a residual clause. Fls
and DNFBPs offering
other services are already
covered by the Directive.
We do not understand
why the reference to the
limitation on the usage of
cash has been deleted.
PT:

We strongly support the
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Council’s GA wording,
which explicitly provides
for the possibility of a
general limitation to the
usage of cash as an
alternative to a defined
threshold for the
performance of CDD
measures (such limitation
is, in our opinion, the
most effective way of
dealing with cash
payments, whose high
risk has been expressly
recognized by  the
Council in its proposal).

19.

Recital 6a
(new)

(6a)  The use of
electronic money
products is increasingly
considered as a
substitute for bank
accounts and therefore,
further to Directive

(6a) Electronic money
products are
increasingly used as a
substitute for bank
accounts. The issuers of
such products should be
under a strict obligation

(6a)—Fheuseof
Electronic money
products isare
increasingly
consideredused as a
substitute for bank
accounts-and-therefore;

DELETED
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2009/110/EC of the
European Parliament
and of the Council °,
warrants subjecting
these products to the
AML/CFT obligations.
However, in certain
proven low-risk
circumstances and
under strict risk
mitigating conditions,
Member States should
be allowed to exempt
electronic money
products from certain
customer due diligence
measures, such as the
identification and
verification of the
customer and the
beneficial owner but
not from the
monitoring of
transactions or the
business relationship, as

to prevent money
laundering and terrorist
financing. However, it
should be possible to
exempt electronic money
products from customer
due diligence if certain
cumulative conditions
are met. The use of
electronic money that is
issued without
performing customer
due diligence should be
allowed for the purchase
of goods and services
only from merchants
and providers who are
identified and whose
identification is verified
by the electronic money
issuer. For person-to-
person transfers, the use
of electronic money
without performing
customer due diligence

ford —
2009/110/EC of the

EuropeanParliament
and-of the Couneil™";
warrants-subjecting
these-. The issuers of
such products te-the
AMLICH ’I. ebhqat_m 1S
provenlow-risk
circumstancesand
should be under a strict
sk mitigati
States-should-be
alowed-obligation to
prevent money
laundering and terrorist
financing. However, it
should be possible to
exempt electronic money
products from eertain
customer due diligence
measures—such-asthe

26

business of electronic money institutions (OJ L 267, 10.10.2009, p. 7.)

| ©31267-10.10.2009.p-7)
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described in point (d) of
Article 11(1) of this
Directive. The risk
mitigating conditions
should include a
requirement for exempt
electronic money
products to be used
exclusively for
purchasing goods or
services and that the
amount stored
electronically be low
enough to preclude
circumvention of the
AML/CFT rules. This
exemption is without
prejudice to the
discretion given to
Member States to allow
obliged entities to apply
simplified customer due
diligence measures to
other electronic money
products posing lower
risks, in accordance
with Article 13.

should not be allowed.
The amount stored
electronically should be
sufficiently small in
order to avoid loopholes
and to make sure that a
person cannot obtain an
unlimited amount of
anonymous electronic
money products.

Directiveif certain
cumulative conditions
are met. The risk
= it

services-and-use of
electronic money that is
issued without
performing customer
due diligence should be
allowed for the purchase
of goods and services
only from merchants

and providers who are

identified and whose

identification is verified
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by the electronic money
issuer. For person-to-
person transfers, the use
of electronic money
without performing
customer due diligence
should not be allowed.
The amount stored
electronically belew
enough-should be
sufficiently small in
order to avoid loopholes
and to preclude
circumvention-ofthe

ks |
with-Article 13make
sure that a person
cannot obtain an
unlimited amount of
anonymous electronic
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money products.

20.

Recital 6b
(new)

(6b) Estate agents are
active in many different
ways in the field of
property transactions in
the Member States. In
order to reduce the risk
of money laundering in
the property sector estate
agents should be
included within the
scope of this Directive
where they are involved
in financial transactions
relating to property as
part of their professional
activities.

(6b) Estate agents are
active in many different
ways in the field of
property transactions in
the Member States. In
order to reduce the risk
of money laundering in
the property sector estate

agents should be
included within the
scope of this Directive
where they are involved
in financial transactions
relating to property as
part of their professional

UK:

As per our comment on
row 106 for Art 2 — para
1 — point 3 — subpoint d

This new EP recital is
problematic as a real
estate agent now needs to
be involved in the
financial transaction to
be in scope of the
Directive — an extremely
narrow approach which
would lead to the
exclusion of UK estate
agents from the scope of
this Directive (!) Given
the high money
laundering risks in the
property market, this is
highly undesirable. The
UK has a money
laundering offence
(s328) — itself base on
article 1(2) © & (d) in
the 3AMLD - to enter
into or become

Page 38 of 150




AMLD - Recitals (Council’s GA vs ECON vote)

IDOCUMENT PARTIALLY ACCESSIBLE TO THE PUBLIC (25.10.2016)|

Deadline: 12/09/2014

concerned in an
arrangement which a
person knows or suspects
facilitates (by whatever
means) the acquisition,
retention, use or control
of criminal property by
or on behalf of another
person. As a result an
estate agent does not
have to be involved in
the ‘financial transaction’
but assist in arranging it
to be caught by the
Proceeds of Crime Act.
BE:

Estate agents are not
clearly defined under
national law: we have
real estate agents and
notaries. Why has the EP
introduced such a
modification compared
to the Directive 2005/60
where real estate agents
where already covered?
What is meant with this
change? Does this mean
an extension? BE is not
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in favour of this change.
DE:

In most jurisdictions real
estate agents do not
participate in the
payment of the real
estate. Still they are in
close contact with the
client that could raise a
suspicion whether the
funds that are used for
the purchase could be
illegal or not.

NL:

We do not agree to the
EP text. It is not clear
what ‘estate agents’ are.
Also ‘property’ means
any kind of item over
which one has
ownership. A car, a
bicycle etc. can all be
property. This is far too
wide to be used in this
directive.

ES:

6b) Estate agents are
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active in many different
ways in the field of
property transactions in
the Member States. In
order to reduce the risk
of money laundering in
the property sector estate
agents should be
included within the scope
of this Directive.

The last part of the
sentence in the EP
version is confussing

PT:

See comments on Article

2(1) 3)().

We consider that the
sentence “where they are
involved in financial
transactions relating to
property as part of their
professional  activities”
should be suppressed
from this new Recital.

From our perspective, the
proposed EP’s wording
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would nearly exclude
real estate activities from
the application of
AMLD, which would be
incompatible with the
high level of risk that

they entail regarding
money laundering.
LL:

1) Is it the appropriate
place for this recital?

2) the property sector,
estate

21.

Recital 7

(7) Legal professionals,
as defined by the
Member States, should
be subject to the
provisions of this
Directive when
participating in financial
or corporate transactions,
including providing tax
advice, where there is the
greatest risk of the
services of those legal
professionals being

@) Legal
professionals, as defined
by the Member States,
should be subject to the
provisions of this
Directive when
participating in financial
or corporate transactions,
including providing tax
advice, where there is the
greatest risk of the
services of those legal
professionals being
misused for the purpose

(7) Legal professionals,
as defined by the
Member States, should
be subject to the
provisions of this
Directive when
participating in financial
or corporate transactions,
including providing tax
advice, where there is the
greatest risk of the
services of those legal
professionals being

(7)——_Legal
professionals, as defined
by the Member States,
should be subject to the
provisions of this
Directive when
participating in financial
or corporate transactions,
including providing tax
advice, where there is the
greatest risk of the
services of those legal
professionals being
misused for the purpose

AT:

Austrian Position: We do
not see the need for
inserting these references
to the EU’s Fundamental
Rights  Charter.  The
insertion only creates
additional criteria for the
application of the
exemption. We would
thus suggest deleting the
reference to the FRC.
This would also
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misused for the purpose
of laundering the
proceeds of criminal
activity or for the
purpose  of  terrorist
financing. There should,
however, be exemptions
from any obligation to
report information
obtained either before,
during or after judicial
proceedings, or in the
course of ascertaining the
legal position of a client.
Thus, legal advice should
remain subject to the
obligation of professional
secrecy unless the legal
counsellor is taking part
in money laundering or
terrorist financing, the
legal advice is provided
for money laundering or
terrorist financing
purposes or the lawyer
knows that the client is
seeking legal advice for
money laundering or
terrorist financing

of laundering the
proceeds of criminal
activity or for the
purpose of terrorist
financing. There should,
however, be exemptions
from any obligation to
report information
obtained either before,
during or after judicial
proceedings, or in the
course of ascertaining the
legal position of a clients,
S0 as to ensure respect
of the rights guaranteed

in Articles 7, 47 and 48
of the Charter of
Fundamental Rights of
the European Union.
Thus, legal advice should
remain subject to the
obligation of professional
secrecy unless the legal
counsellor is taking part
in money laundering or
terrorist financing, the
legal advice is provided
for money laundering or
terrorist financing
purposes or the lawyer

misused for the purpose
of laundering the
proceeds of criminal
activity or for the
purpose  of  terrorist
financing. There should,
however, be exemptions
from any obligation to
report information
obtained either before,
during or after judicial
proceedings, or in the
course of ascertaining the
legal position of a client.
Thus, legal advice should
remain subject to the
obligation of professional
secrecy unless the legal
counsellor is taking part
in money laundering or
terrorist financing, the
legal advice is provided
for money laundering or
terrorist financing
purposes or the lawyer
knows that the client is
seeking legal advice for
money laundering or
terrorist financing

of laundering the
proceeds of criminal
activity or for the
purpose of terrorist
financing. There should,
however, be exemptions
from any obligation to
report information
obtained either before,
during or after judicial
proceedings, or in the
course of ascertaining the
legal position of a client;

Thus, legal advice should
remain subject to the
obligation of professional
secrecy unless the legal
counsellor is taking part
in money laundering or
terrorist financing, the
legal advice is provided
for money laundering or
terrorist financing
purposes or the lawyer

compromise with the
EP’s view.

NL.:

We would like the

reference to the Charter
(GA text) included.
LL:

1) It seems that there are
3 different terms to cover
the same person, if yes,
please agree on one term
for:

"legal professional®,
"legal counsellor"”,
"lawyer"

2) please refer to

"Charter" in short as it
was already quoted in
recital 3
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purposes.

knows that the client is
seeking legal advice for
money laundering or
terrorist financing
purposes.

purposes.

knows that the client is
seeking legal advice for
money laundering or
terrorist financing
purposes.

22.

Recital 8

(8) Directly comparable
services should be treated
in the same manner when
provided by any of the
professionals covered by
this Directive. In order to
ensure the respect of the
rights guaranteed by the
Charter of Fundamental
Rights of the European
Union, in the case of
auditors, external
accountants and  tax
advisors, who, in some
Member  States, may
defend or represent a
client in the context of
judicial proceedings or
ascertain a client's legal
position, the information
they obtain in the
performance of those

(8) Directly

comparable services
should be treated in the
same  manner  when
provided by any of the
professionals covered by
this Directive. In order to
ensure the respect of the
rights guaranteed by the
Charter of Fundamental
Rights of the European

Union, in the case of
auditors, external
accountants and  tax

advisors, who, in some
Member  States, may
defend or represent a
client in the context of
judicial proceedings or
ascertain a client's legal
position, the information
they obtain in the

(8) Directly comparable
services should be treated
in the same manner when
provided by any of the
professionals covered by
this Directive. In order to
ensure respect for the
rights guaranteed by the
Charter, in the case of
auditors, external
accountants and  tax
advisors, who, in some
Member States, may
defend or represent a
client in the context of
judicial proceedings or
ascertain a client's legal
position, the information

they obtain in the
performance of those
tasks should not be

subject to the reporting

(8)——_Directly

comparable services
should be treated in the
same  manner  when
provided by any of the
professionals covered by
this Directive. In order to
ensure the respect effor
the rights guaranteed by

the Charter——of
Fundomenn—ohis o
jen, in

the case of auditors,
external accountants and
tax advisors, who, in
some Member States,
may defend or represent
a client in the context of
judicial proceedings or
ascertain a client's legal
position, the information
they obtain in the

NL:

EP text is OK
LL:

Please refer to "Charter"
in short as it was already
quoted in recital 3
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tasks should not be
subject to the reporting
obligations in accordance
with this Directive.

performance of those
tasks should not be
subject to the reporting
obligations in accordance
with this Directive.

obligations in accordance
with this Directive.

performance of those
tasks should not be
subject to the reporting
obligations in accordance
with this Directive.

23.

Recital 9

(9) It is important to
expressly highlight that
"tax crimes" related to
direct and indirect taxes
are included in the broad

definition of "criminal
activity"  under  this
Directive in line with the
revised FATF

Recommendations.

9 It is important to
expressly highlight that
"tax crimes" related to
direct and indirect taxes
are included in the broad
definition of "criminal
activity” under this
Directive in line with the
revised FATF
Recommendations. Since
different tax offences
may be designated in
each Member State as
constituting “criminal
activity” punishable
with the sanctions
provided for in Article
3(4)(f) of this Directive,
national law definitions
of tax crimes may
differ. While no
harmonisation of
Member States’
national law definitions

(9) Itisimportant to
highlight expressly that
‘tax crimes’ relating to
direct and indirect taxes
are included in the |
definition of ‘criminal
activity’ under this
Directive in line with the
revised FATF
Recommendations. The
European Council of 23
May 2013 stated the
need to deal with tax
evasion and fraud and to
fight money laundering
in a comprehensive
manner, both within the
internal market and vis-
a-vis non-cooperative
third countries and
jurisdictions. Agreeing
on a definition of tax
crimes is an important
step in detecting those

(9)>——_lIt is important to
highlight expressly
highlight-that “‘tax
crimes“relatederimes’
relating to direct and
indirect taxes are
included in the bread_||
definition of “‘criminal
activity“activity’ under
this Directive in line with
the revised FATF
Recommendations. Since
different tax-offences
o rbedesionnied e

tutine_“criminal
e chabl
with-The European

Council of 23 May 2013
stated the sanctions

lod for i el

i i i 1

3 )_(I) GIIIEI”S EI IFI' €e E.'"e
of taxcrimesmay

DELETED
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of tax crimes is sought,
Member States should
allow, to the greatest
extent possible under
their national law, the
exhange of information

or the provision of
assistance between EU
Financial Intelligence

Units (FIUs).

crimes, as too is public
the disclosure of certain
financial information by
large companies
operating in the Union
on a country-by-country
basis. It is also
important to ensure that
obliged entities and legal
professionals, as defined
by Member States, do
not seek to frustrate the
intent of this Directive
or to facilitate or to
engage in aggressive tax
planning.

emberSiates
national-law
definitionsneed to deal
with tax evasion and
fraud and to fight money
laundering in a
comprehensive manner,
both within the internal
market and vis-a-vis
non-cooperative third
countries and
jurisdictions. Agreeing
on a definition of tax
crimes is seught;
Member States should
allow_tothe greatest
extent possible-under
their-naticnalawsan
important step in
detecting those crimes,
as too is public the
exhange-ofdisclosure of
certain financial
information ex-by large
companies operating in
the provisien-of
assistance-between EU
- ol i
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Units(F1Us}-Union on
a country-by-country
important to ensure that
obliged entities and legal

professionals, as defined
by Member States, do
not seek to frustrate the
intent of this Directive
or to facilitate or to
engage in aggressive tax
planning.

24,

Recital 9a
(new)

(9a) Member States
should introduce
General Anti-Avoidance
Rules (GAAR) on tax
matters with a view to
curbing aggressive tax
planning and avoidance
in accordance with the
European Commission's
recommendations on
Aggressive Tax
Planning on December
12th 2012 and the
OECD Progress Report
to the G20 on 5
September 2013.

(9a) Member States
should introduce
General Anti-Avoidance
Rules (GAAR) on tax
matters with a view to
curbing aggressive tax
planning and avoidance
in accordance with the
European Commission's
recommendations on
Aqggressive Tax
Planning on December
12th 2012 and the
OECD Progress Report
to the G20 on 5
September 2013.

LV:

This is not a matter of
AML.
UK:

The EP addition is
completely out of scope
of the Directive and
should be handled by tax
experts.

BE:

Comment regarding
Recital 9 is also relevant
regarding this one.

NL:
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We strongly disagree
with the EP text of this
recital. It is outside the
scope of this directive
and should not be in the
recitals.

LL:

OECD should be spelled
in full...

25.

Recital 9b
(new)

(9b) When they are
performing or
facilitating commercial
or private transactions,
entities which have a
specific role in the
financial system, such as
the European
Investment Bank (EIB),
the European Bank for
Reconstruction and
Development (EBRD),
the central banks of the
Member States and
central settlement
systems should, as far as
possible, observe the
rules applicable to other
obliged entities adopted
pursuant to this

(9b) When they are
performing or
facilitating commercial
or private transactions,
entities which have a
specific role in the
financial system, such as

the European
Investment Bank (EIB),

the European Bank for
Reconstruction and
Development (EBRD),
the central banks of the
Member States and
central settlement
systems should, as far as
possible, observe the
rules applicable to other
obliged entities adopted
pursuant to this

NL:

We strongly disagree
with the EP text of this
recital. Central banks
have a very specific role
in the financial systems
of the MS and should not
be considered equivalent
to the role of obliged
entities. The text
suggested should not be
in the recitals.

ES:

This is basically a
statement of principles.
Who is in charge of
controlling this?

Is the intention of the EP
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Directive.

Directive.

to make Central Banks
obliged entities also in
what concerns
transactions in the
interbank market?

PT:

26.

Recital 10

(10) There is a need to
identify any  natural
person who exercises
ownership or  control
over a legal person.
While finding a
percentage shareholding
will not automatically
result in finding the
beneficial owner, it is an

evidential factor to be
taken into  account.
Identification and

verification of beneficial
owners should, where
relevant, extend to legal
entities that own other
legal entities, and should
follow the chain of
ownership  until  the

(10)  There is a need to
identify any natural
person who exercises
ownership or control
over a legal
persoen-entity. In order
to ensure effective
transparency, Member
States should ensure
that the widest possible
range of legal entities
incorporated or created
by any other
mechanism in their
territory is covered.
While finding a specified
percentage shareholding

(10) There is a need to
identify any natural
person who exercises
ownership or control
over a legal person.
While finding a specific
percentage shareholding
will not automatically
result in finding the
beneficial owner, it is
one factor to-among
others for the
identification of the
beneficial owner.
Identification and
verification of beneficial
owners should, where
relevant, extend to legal
entities that own other
legal entities, and should
follow the chain of

(10)— _There is a need
to identify any natural
person who exercises
ownership or control
over a legal
person.entitytn-order
fo-epsureetostive

While finding a

speetfiedspecific

percentage shareholding
hip |

will not automatically

result in finding the

DELETED
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natural  person  who
exercises ownership or
control of the legal
person that is the
customer is found.

or ownership interest
will not automatically
result in finding the
beneficial owner, it is
anone evidential factor
among others to be
taken into account.
Identification and
verification of beneficial
owners should, where
relevant, extend to legal
entities that own other
legal entities; and

obliged entities should
follow the chainof

ownership-untitlook for
the natural person(s) who
ultimately exercises

control through
ownership or control

through other means of
the legal persenentity
that is the customer-is
found.. Control through
other means may, inter
alia, include the criteria

ownership until the
natural person who
exercises ownership or
control of the legal
person that is the
customer is found.

beneficial owner, it is
anone-evidentialone
factor to-among others
to-betaken-into
accountfor the
identification of the
beneficial owner.
Identification and
verification of beneficial
owners should, where
relevant, extend to legal
entities that own other
legal entities, and
ebliged-entities-should
follow the chain of
ownership untilosk
foruntil the natural
person{s} who gitimately
exercises control
threugh-ownership or
control threugh-other

means-of the legal

persongntityperson that

is the customer is found-;
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of control used for the statements-such-as
purposes of preparing through sharehelders®
consolidated financial agreement the exercise
statements, such as ef—demman{—mﬂaenee
through shareholders’ Seniormanagement.
agreement, the exercise Iher&may—beueases'

of dominant influence where-no-natural

or the power to appoint persondisidentifiable
senior management. who-either ultimately
There may be cases OWRS_OF WHo BXerts
where no natural Mg' |_E|ele ver a-legal
person is identifiable aeeepuenal—eases

who either ultimately obliged-entities_having
owns, or who exerts exhausted-all-other
control over a legal means-ofidentification;
entity. In such andprovided there are
exceptional cases w .
obliged entities, having v — -
exhausted all other official(s) as beneficial
means of identification, owner{s).—.

and provided there are

no grounds for

suspicion, may consider

the senior managing

official(s) as beneficial
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27.

Recital 11

owner(s).
(11) The need for|(11) The need for (11) Itis important to (11)—_Itis important DELETED

accurate and up-to-date
information  on  the
beneficial owner is a key

factor in tracing
criminals  who  might
otherwise  hide their
identity behind a
corporate structure.
Member States should
therefore  ensure  that
companies retain

information on  their
beneficial ownership and
make this information
available to competent
authorities and obliged
entities. In  addition,
trustees should declare
their status to obliged
entities.

accurate and up-to-date
information on the
beneficial owner is a key
factor in tracing
criminals who might
otherwise hide their
identity behind a
corporate structure.
Member States should
therefore ensure that

companies

retatrcorporate and
other legal entities

obtain and hold, in
addition to basic
information such as
company name and
address, proof of
incorporation and legal
ownership, adeguate,
accurate and current
information on their
beneficial ownership and

ensure, and to enhance,
the traceability of
payments. The existence
of accurate and up-to-
date information on the
beneficial owner of any
legal entity, such as
legal persons, trusts,
foundations, holdings
and all other similar
existing or future legal
arrangements is a key
factor in tracing
criminals who might
otherwise hide their
identity behind a
corporate structure.
Member States should
therefore ensure that
companies retain
information on their
beneficial ownership and
make adequate, accurate
and up-to-date
information available
through central public
registers, accessible on-

to ensure, and to
enhance, the traceability
of payments. The need
forexistence of accurate
and up-to-date
information on the
beneficial owner of any
legal entity, such as
legal persons, trusts,
foundations, holdings
and all other similar
existing or future legal
arrangements is a key
factor in tracing
criminals who might
otherwise hide their
identity behind a
corporate structure.
Member States should
therefore ensure that
companies
retaincorporate and

=—
etlnel_ tegal entltlle_s
ebta_u_l and| GIG. L
& dﬁd't'e“ _Ee ba5|e|
company-name-and
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makethat this
information is provided
to obliged entities when
the latter are taking
customer due diligence
measures and is made
available to competent
authorities and obliged
With a view to

enhancing
transparency, beneficial

ownership information
should be stored in
specified locations, for
example in the case of
companies in a public
central company
registry, or data
retrieval systems,
satisfying strict criteria
of timely and
unrestricted access to
the information stored.
In order to ensure a
level playing field

line and in an open and
secure data format, in
accordance with Union
data protection rules and
the right to privacy as
enshrined in the
Charter. Access to such
registers should be
granted to competent
authorities, in particular
FIUs and obliged
entities, as well as to the
public subject to prior
identification of the
person wishing to access
the information and to
the possible payment of
a fee. In addition,
trustees should declare
their status to obliged
entities.

accurateand
cuFrentretain
information on their
beneficial ownership and
makethatthis

make adeguate,
accurate and up-to-date

information available
through central public
registers, accessible on-
line and in an open and
secure data format, in
accordance with Union
data protection rules and
the right to privacy as
enshrined in the
Charter. Access to such
registers should be
granted to competent
authorities, in particular
ElUs and obliged
entities—n-additionEJs-

Page 53 of 150




AMLD - Recitals (Council’s GA vs ECON vote)

IDOCUMENT PARTIALLY ACCESSIBLE TO THE PUBLIC (25.10.2016)|

Deadline: 12/09/2014

among different types
of legal form, trustees
should also be required
to obtain, hold and
provide to obliged
entities taking customer

due diligence measures,
beneficial ownership
information and to
communicate this
information to the
specified locations or
data retrieval systems
and they should declare
their status to obliged

entities._Legal entities
such as foundations and

legal arrangements
similar to trusts should
be subject to equivalent

requirements.

oflegal-form, as well as
to the public subject to
prior identification of
the person wishing to
access the information
and to the possible
payment of a fee. In
addition, trustees should
also-bereguired-to
obtain—holdand

- -
Bt e_,_|e|e tel 9 bliged
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and-they-should-declare
their status to obliged
entities.egal-entities
such-asfoundationsand
legal arrangements
similarto-trustsshould
besubjectto-eguivalent
requirements:

28.

Recital 11a
(new)

(11a) The establishment
of beneficial ownership
registers by Member
States would
significantly improve the
fight against money
laundering, terrorist
financing, corruption,
tax crimes, fraud and
other financial crimes.
This could be achieved
by improving the
operations of the
existing business

(11a) The establishment
of beneficial ownership
registers by Member
States would
significantly improve the
fight against money
laundering, terrorist
financing, corruption,
tax crimes, fraud and
other financial crimes.
This could be achieved
by improving the
operations of the
existing business

LV:

Most risks possibly are
originated outside of
Member States.

UK:

Since the EP text also
refers to trust registers, it
is not acceptable to us as
such. A focus on
companies is preferred.

As previously flagged,
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registers in the Member
States. It is vital that
registers are
interconnected if
effective use is to be
made of the information
contained therein, due to
the cross-border nature
of business transactions.
The interconnection of
business registers across
the Union is already
required by Directive
2012/17/EU of the
European Parliament
and of the Council*® and
should be further
developed.

registers in the Member
States. It is vital that
registers are
interconnected if
effective use is to be
made of the information
contained therein, due to

the cross-border nature
of business transactions.
The interconnection of
business registers across
the Union is already
required by Directive
2012/17/EU of the
European Parliament
and of the Council®® and
should be further

developed.

the Interconnection
Directive does not
establish a requirement
for general
communication between
MSs. It only needs to

“ensure the
interoperability of their
[business] registers
within the system of
interconnection of
registers via the

platform.” The platform
itself is specific to
business registers (BR),
as it requires only the
construction of a
Business Registers
Information System
(BRIS) to facilitate
secure  communication
between BRs:

- when a company

28

29

Directive 2012/17/EU of the European Parliament and of the Council of 13 June 2012 amending Council Directive 89/666/EEC and Directives 2005/56/EC
and 2009/101/EC of the European Parliament and of the Council as regards the interconnection of central, commercial and companies register (OJ L 156,

16.6.2012, p. 1).

Directive 2012/17/EU of the European Parliament and of the Council of 13 June 2012 amending Council Directive 89/666/EEC and Directives 2005/56/EC
and 2009/101/EC of the European Parliament and of the Council as regards the interconnection of central, commercial and companies register (OJ L 156,

16.6.2012, p. 1).
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is dissolved in one BR
which has branches in
another BR, which need
to be closed; and

- when companies
are involved in a cross-
border merger.

BE:

The substance of this
recital shout be set in line
with the provisions of the
directive regarding
transparency of legal
entities.

DE:

We support the EP text
proposal. Still, we would
like to reiterate that
public registers can only
identify the legal owner
of a company.

FI:

Please see our comments
to Art. 29 and 30.
FR:

France supports the EP’s
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Recital (11a) on public
central register.
NL:

We can agree with the
EP text. However, the
text on interconnection of
registers  should  be
formulated more
carefully. The text “It is
vital (...) of business
transactions” should be
left out.

PL:

PL strongly opposes the
central public registers
of BO information as a
mandatory solution. PL
firmly supports the
wording proposed by
the Council. Please note
the comments to the
art. 29.

ES:

We don’t oppose to the
mention to the
interconnection of
company registries.
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However, we do not
support that the
centralised register or
database  should  be
necessarily in the
company registry.
Flexibility should be
provided to MS in order
to decide where to

allocate the
registry/database in
accordance with their
national commercial

legislation. In Spain the
centralised BO database
already exists but it is in
the General Council of
Notaries, which is the
place where it naturally
fits since transfers of
shares require the
intervention of a notary
but not registration in the
Business Registry.
Therefore we propose to
create a new
subparagraph from the
second sentence.

PT:
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See our comments on
article 29.

29.

Recital 11b
(new)

(11b) Technological
progress has provided
tools which enable
obliged entities to verify
the identity of their
customers when certain
transactions occur. Such
technological
improvements provide
time-effective and cost-
effective solutions to
businesses and to
customers and should
therefore be taken into
account when
evaluating risk. The
competent authorities of
Member States and
obliged entities should
be proactive in
combating new and
innovative ways of
money laundering, while
respecting fundamental

(11b) Technological
progress has provided
tools which enable
obliged entities to verify
the identity of their
customers when certain
transactions occur. Such

technological
improvements provide

time-effective and cost-
effective solutions to
businesses and to
customers and should
therefore be taken into
account when
evaluating risk. The
competent authorities of
Member States and
obliged entities should
be proactive in
combating new and
innovative ways of
money laundering, while
respecting fundamental

DE:

We deem the proposal
made by the EP not
appropriate. The
purchase of particular
technological tools is a
business decision to be
taken by each obliged

entity individually
according to its economic
capacity.

FR:

France supports this
Recital
NL:

EP text OK
ES:

We do not see the
reasons for  another
mention to DP here, and
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rights, including the
right to privacy and data
protection.

rights, including the
right to privacy and data

protection,

remain a little bit unsure
of what this recital is
referring to.

PT:
We  understand  and
encourage the

introduction of a recital
addressing the use of
technological progress to
combat ML/TF.

However, our comments
on recital (4) and article
(5) shall be taken into
account when reference
is made to “[..]
respecting fundamental
rights, including the right
to privacy and data
protection.”

30.

Recital 12

(12) This  Directive
should also apply to
those activities of the
obliged entities covered
by this Directive which
are performed on the
internet.

(12) This Directive
should also apply to
those activities of the
obliged entities covered
by this Directive which
are performed on the
internet.

(12) This  Directive
should also apply to
those activities of the
obliged entities covered
by this Directive which
are performed on the
internet.

(12)—_This  Directive
should also apply to
those activities of the
obliged entities covered
by this Directive which
are performed on the
internet.
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(12a) The
representatives of the
Union in the governing
bodies of the EBRD
should encourage the
EBRD to implement the
provisions of this
Directive and to publish
on its website an anti-

(12a) The

representatives of the
Union in the governing
bodies of the EBRD
should encourage the
EBRD to implement the
provisions of this
Directive and to publish
on its website an anti-

UK:

BE:

This recital is not aiming
at facilitating the right
understanding of the
directive: it should thus

31. Recital 122 money laundering money laundering not be retained.
(new) policy, containing policy, containing NL:
detailed procedures that | detailed procedures that
would give effect to this | would give effect to this | EP text OK
Directive. Directive. LL:
1) Is there a related
article?
2) delete "the provisions
of"
(13) The wuse of the|(13) The use of the (13) T_he use of the (13)—__The use of the UK
gambling  sector  to | gambling sector to gambling sector to gambling sector to .
launder the proceeds of | |aunder the proceeds of Ial_m(_jer the prpce_eds of Ial_Jn(_jer the prpce_eds of The EP text is more
criminal activity is of | . - p OLe criminal activity is of criminal activity is of balanced and_ reflects the
_ concem. In order to criminal activity is of concern. In orderto concern. In orderto need to take into account
32. Recital 13 concern. In order to mitigate the risks related | mitigate the risks related | the outcomes of the NRA

mitigate the risks related
to the sector and to
provide parity amongst
the providers of
gambling services, an

mitigate the risks related
to the sector-and-to

provide-parity-ameongst
the-, an obligation for

to the sector and to
provide parity amongst
the providers of
gambling services, an
obligation for providers

to the sector and to
provide parity amongst
the —an-ebleationror
providers of gambling
services, an obligation

and the different types of
business models across
the gambling sector.

The Council text seems
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obligation for all
providers of gambling
servicess to  conduct
customer due diligence
for single transactions of
EUR 2 000 or more
should be laid down.
Member States should
consider applying this
threshold to the
collection of winnings as
well as wagering a stake.
Providers of gambling
services with physical

premises (e.g. casinos
and gaming  houses)
should  ensure  that

customer due diligence,
if it is taken at the point
of entry to the premises,
can be linked to the
transactions  conducted
by the customer on those
premises.

providers of gambling
services;-an-obligation
for-all-providers-of
gambling-serviees posing
higher risks to conduct
customer due diligence
for single transactions of
EUR 2 000 or more
should be laid down.
Member States should
consider applying this
threshold to the
collection of winnings as
weH-asand/or wagering a
stake,_including by the
purchase and exchange
of gambling chips.
Providers of gambling
services with physical
premises (e.g. casinos
and gaming houses)
should ensure that
customer due diligence,
if it is taken at the point
of entry to the premises,
can be linked to the

of gambling services to
conduct customer due
diligence for single
transactions of EUR 2
000 or more should be
laid down. When
carrying out that due
diligence a risk based
approach should be
adopted that reflects the
different risks for
different types of
gambling services and
whether they represent a
high or low risk for
money laundering. The
special characteristics of
different types of
gambling should also be
taken into account, by,
for example,
differentiating between
casinos, on-line
gambling or other
providers of gambling
services. Member States
should consider applying
that threshold to the
collection of winnings as
well as wagering a stake.

for al-providers of
gambling services-pesing
higherrisks to conduct
customer due diligence
for single transactions of
EUR 2 000 or more
should be laid down.
Member-States\When
carrying out that due
diligence a risk based
approach should be
adopted that reflects the
different risks for
different types of
gambling services and
whether they represent a
high or low risk for
money laundering. The
special characteristics of
different types of
gambling should also be
taken into account, by,
for example
differentiating between
casinos, on-line
gambling or other
providers of gambling
services. Member States
should consider applying
thisthat threshold to the

to leave the decision to
opt for winnings or
stakes or both — we
approve of that level of
discretion. The NRA
would determine what is
the most risk-appropriate
option.

DE:

In our opinion there is no
substantial difference
between the two drafting
suggestions. Still we feel
that the council text is
more precise concerning
the application of the
RABA. Moreover we
feel it very important to
add the criterion of
“purchase and exchange
of gambling chips”.

Therefore we  would
prefer  the council
proposal  but  could

support the EP version,
too.
NL:

We do not agree with the
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transactions conducted
by the customer on those
premises. However in
proven low-risk
circumstances, Member
States should be
allowed to exempt
certain gambling
services from some or
all of the Directive’s
requirements. The use
of an exemption by a
Member State should
only be considered in
strictly limited and
justified circumstances,
and where the money
laundering or terrorist
financing risks are
negligible. Such
exemptions should be
subject to a specific risk
assessment and be
notified to the
Commission.

Providers of gambling
services [ should ensure
that customer due
diligence, if it is taken at
the point of entry [ can
be linked to the
transactions conducted
by the customer.

collection of winnings as
well asandferas
wagering a stake;

i cluding |
purchase-and-exchange
ofgambling-chips-.
Providers of gambling

services with-physical

should ensure that
customer due diligence,
if it is taken at the point
of entry to-the
premises; ] can be linked
to the transactions
conducted by the
customer-en-those

premises—However-in

GA text “posing higher
risks”. We would want
this text to be left out.

We agree with the EP
text “when carrying out
(...) providers of
gambling services.”

We would also want the
GA text “However (...)

notified to the
Commission” to  be
included.

MT:

MT is of the opinion that
there should not be any
discrimination among the

various gambling
services. All gambling
services pose  similar
risks to money
laundering and  must

therefore be subject to
similar obligations.

For this reason, Malta
supports the text
proposed by the
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Commission.

Nevertheless, if varying
treatment is to be
applied, it must be
evidence-based, non-
discriminatory and
subject to appropriate
risk assessments.

IE:

Seek clarification — has
this been deleted?

LL:

"In order to mitigate the

risks related to THAT
sector"

33.

Recital 13a
(new)

(13a) Money laundering
is becoming increasingly
sophisticated and also
includes illegal, and
sometimes legal, betting,
in particular in relation
to sporting events. New
forms of lucrative
organised crime like
match-fixing have

(13a) Money laundering
is becoming increasingly
sophisticated and also
includes illegal, and
sometimes legal, betting,
in particular in relation
to sporting events. New
forms of lucrative
organised crime like
match-fixing have

UK:

We do not support this
amendment. We do not
understand why there is a
reference  for  match
fixing in the AMLD
since it is a predicate
offence.

BE:
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arisen and have
developed into a
profitable form of

criminal activity related
to money laundering.

arisen and have
developed into a
profitable form of
criminal activity related

to money laundering.

We dont see the
usefulness of this recital
for the right
understanding of the
directive. In our view, it
should not be retained.
DE:

We support the inclusion
of the proposed recital.
The money laundering
threat through illegal or
manipulated gambling is
an increasing problem;
especially in the field of
sports  betting.  The
Convention against the
manipulation of sport
competitions that will be
signed September 18
highlights the special risk
and urges to strengthen
preventive measures.

NL:

We disagree to the EP
text “illegal, and
sometimes legal” with
respect to betting. We do
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not like the suggestion of
legal betting being linked
to ML. We therefore
suggest to leave out these
words.

34.

Recital 14

(14) The risk of money
laundering and terrorist
financing is not the same
in every case.
Accordingly, a risk-based
approach should be used.
The risk-based approach

is not an unduly
permissive option for
Member  States and
obliged entities. It
involves the use of

evidence-based decision
making to better target
the money laundering
and terrorist financing
risks facing the European
Union and those
operating within it.

(14) The risk  of
money laundering and
terrorist financing is not
the same in every case.
Accordingly, a risk-based
approach should be used.
The risk-based approach

is not an unduly
permissive option for
Member  States and
obliged entities. It
involves the wuse of

evidence-based decision
making to better target
the money laundering
and terrorist financing
risks facing the European
Union and those
operating within it.

(14) The risk of money
laundering and terrorist
financing is not the same
in every case.
Accordingly, a holistic
risk-based approach
based on minimum
standards should be
used. The risk-based
approach is not an
unduly permissive option
for Member States and
obliged entities. It
involves the use of
evidence-based decision
making to better target
the money laundering
and terrorist financing
risks facing the ]| Union
and those operating
within it.

(14)— _The risk of
money laundering and
terrorist financing is not
the same in every case.
Accordingly, a holistic

BE:

“Accordingly, a holistic
risk-based approach
based _on___minimum

risk-based approach
based on minimum
standards should be
used. The risk-based
approach is not an
unduly permissive option
for Member States and
obliged entities. It
involves the use of
evidence-based decision
making to better target
the money laundering
and terrorist financing
risks facing the

European_ || Union and

those operating within it.

standards _ should be
used.”. BE does not
support this EP
amendment: Are we then
not in a rule-based
approach if we insert all
these amendments?

NL:

We prefer the GA text.
We do not want, as
suggested in the EP text,
to use ‘holistic’ in a
directive text and do not
think it wise to unduly
limit the risk based
approach by using “based
on minimum standards”.
PT:
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See our comments on
risk assessment (articles
6and 7.

35.

Recital 15

(15) Underpinning the
risk-based approach is a
need for Member States
to identify, understand
and mitigate the money
laundering and terrorist
financing risks it faces.
The importance of a
supra-national approach
to risk identification has

been  recognised at
international level, and
the European
Supervisory  Authority
(European Banking
Authority)  (hereinafter

‘EBA’), established by
Regulation (EU) No
1093/2010 of the
European Parliament and
of the Council of 24

(15)  Underpinning the
risk-based approach is a
need for Member States
to identify, understand
and mitigate the money
laundering and terrorist
financing risks it faces.
The importance of a
supra-national approach
to risk identification has

been  recognised at
international level, and
the European
Supervisory  Authority
(European Banking
Authority)  (hereinafter

‘EBA’), established by
Regulation (EU) No
1093/2010 of the
European Parliament and
of the Council of 24

(15) Underpinning the
risk-based approach is a
need for Member States
and the Union to
identify, understand and
mitigate the money
laundering and terrorist
financing risks it faces.
The importance of a
supra-national approach
to risk identification has
been recognised at
international level, and
the European
Supervisory Authority
(European Banking
Authority) (‘EBA”’),
established by
Regulation (EU) No
1093/2010 of the
European Parliament and
of the Council®®; the

(15)—_Underpinning
the risk-based approach
is a need for Member
States and the Union to
identify, understand and
mitigate the money
laundering and terrorist
financing risks it faces.
The importance of a
supra-national approach
to risk identification has
been recognised at
international level, and
the European
Supervisory Authority
(European Banking
Authority) {hereinafter
*(‘EBA’), established by
Regulation (EU) No
1093/2010 of the
European Parliament and
of the Council-ef24

UK:

This amendment calls on
the ESAs to develop
minimum standards for
risk assessments carried
out by national
competent  authorities.
Art 45 (8) of the Council
text tasks the EAS with
the drafting of guidelines

on risk-based
supervision. These
guidelines set out how
competent authorities

should assess risk but do
so in a more effective
way. As such the
amendment by the EP at
the end of this recital is
not needed.

BE:

36

Regulation (EU) No 1093/2010 of the European Parliament and of the Council of 24 November 2010 establishing a European Supervisory Authority (European
Banking Authority), amending Decision No 716/2009/EC and repealing Commission Decision 2009/78/EC (OJ L 331, 15.12.2010, p. 12).
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November 2010
establishing a European
Supervisory  Authority
(European Banking
Authority), amending
Decision No
716/2009/EC and
repealing  Commission
Decision 2009/78/EC*;
the European
Supervisory  Authority

(European Insurance and
Occupational ~ Pensions

Authority)  (hereinafter
‘EIOPA”), established by
Regulation (EU) No

November 2010
establishing a European
Supervisory  Authority
(European Banking
Authority)——amending
Decisioh——Ne
716/2009/EC——and
i ; Lo
Beeision—2009/78/EC33,;
the European
Supervisory  Authority
(European Insurance and
Occupational ~ Pensions

Authority)  (hereinafter
‘EIOPA’), established by
Regulation (EU) No

European Supervisory
Authority (European
Insurance and
Occupational Pensions
Authority) (‘EIOPA”),
established by
Regulation (EU) No
1094/2010 of the
European Parliament and
of the Council *'; and the
European Supervisory
Authority (European
Securities and Markets
Authority) (‘ESMA”),
established by
Regulation (EU) No

repealing-Commission
Decision-2009/78/EC™;
the European
Supervisory Authority
(European Insurance and
Occupational Pensions
Authority) {hereinafter
*(‘EIOPA”), established
by Regulation (EU) No

Maintain the Council text
DE:

30

37

39

0J L 331, 15.12.2010, p. 12.
0OJ L 331, 15.12.2010, p. 12.
Regulation (EU) No 1094/2010 of the European Parliament and of the Council of 24 November 2010 establishing a European Supervisory Authority (European
Insurance and Occupational Pensions Authority), amending Decision No 716/2009/EC and repealing Commission Decision 2009/79/EC (OJ L 331, 15.12.2010, p.

48).

Regulation (EU) No 1093/2010 of the European Parliament and of the Council of 24 November 2010 establishing a European Supervisory Authority (European
Banking Authority), amending Decision No 716/2009/EC and repealing Commission Decision 2009/78/EC (OJ L 331, 15.12.2010, p. 12).
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1094/2010 of the
European Parliament and
of the Council of 24
November 2010
establishing a European
Supervisory  Authority
(European Insurance and

Occupational ~ Pensions
Authority), amending
Decision No
716/2009/EC and
repealing  Commission
Decision 2009/79/EC*";
and the European
Supervisory  Authority

(European Securities and

Markets Authority)
(hereinafter  ‘ESMA”),
established by
Regulation (EU) No

1095/2010 of the
European Parliament and

1094/2010 of the
European Parliament and
of the Council of 24
November 2010
establishing a European
Supervisory  Authority
(European Insurance and
Occupational  Pensions
Authority)——amending
Decision——Ne
F16/2009/EC——and
i : .o
Decision—2009/79/EC34;
and the European
Supervisory  Authority
(European Securities and

Markets Authority)
(hereinafter ~ ‘ESMA”),
established by
Regulation (EU) No

1095/2010 of the
European Parliament and

1095/2010 of the
European Parliament and
of the Council®®, should
be tasked with issuing an
opinion on the risks
affecting the financial
sector and, in
cooperation with
Member States, should
develop minimum
standards for risk
assessments carried out
by the competent
national authorities.
That process should, as
far as possible, involve
relevant stakeholders
through public
consultations.

1094/2010 of the
European Parliament and
of the Council ef24

Decision-2009/79/EC™;
and the European
Supervisory Authority
(European Securities and
Markets Authority)
(hereinafter(‘ESMA”),
established by
Regulation (EU) No
1095/2010 of the
European Parliament and

31

38

OJ L 331,
OJ L 331,

15.12.2010, p. 48.
15.12.2010, p. 48.

Regulation (EU) No 1095/2010 of the European Parliament and of the Council of 24 November 2010 establishing a European Supervisory Authority (European
Securities and Markets Authority), amending Decision No 716/2009/EC and repealing Commission Decision 2009/77/EC (OJ L 331, 15.12.2010, p. 84).
Regulation (EU) No 1094/2010 of the European Parliament and of the Council of 24 November 2010 establishing a European Supervisory Authority (European
Insurance and Occupational Pensions Authority), amending Decision No 716/2009/EC and repealing Commission Decision 2009/79/EC (OJ L 331, 15.12.2010, p.
48).

40
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of the Council of 24

of the Council of 24

of the Council-ef24

November 2010 | November 2010 Plevombo2040
establishing a European | establishing a European astablishing-a-European
Supervisory  Authority | Supervisory  Authority Supervisory-Authority
(European Securities and | (European Securities and {European-Securities-and
Markets Authority), | Markets Authority); Markets-Authority);
amending Decision No | amending—Becision—No fachdine-besisianle
716/2009/EC and | 716/2009/EC——and FLE/2000/ECand
repealing  Commission | repeating——Commission i issi
Decision  2009/77/EC*, | Decision—2009/77/EC35, Decision-2009/77/EC*,

should be tasked with
issuing an opinion on the
risks affecting the
financial sector.

should be tasked with
issuing an opinion on the
risks affecting the_EU
financial sector.

should be tasked with
issuing an opinion on the
risks affecting the EY
financial sector_ and, in
cooperation with
Member States, should
develop minimum
standards for risk
assessments carried out
by the competent
national authorities.
That process should, as
far as possible, involve
relevant stakeholders

8 0J L 331, 15.12.2010, p. 84.

* 0J L 331, 15.12.2010, p. 84.

Regulation (EU) No 1095/2010 of the European Parliament and of the Council of 24 November 2010 establishing a European Supervisory Authority (European
Securities and Markets Authority), amending Decision No 716/2009/EC and repealing Commission Decision 2009/77/EC (OJ L 331, 15.12.2010, p. 84).
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through public
consultations.

We do not support the
amendment made by the
EP
NL:

EP text mostly OK.
However, we want a
possible SNRA to only
focus on (a) internal
market and (b) cross-
border risks.

Also, we do not see the
need for ESA minimum
standards for MS risk
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assessments.
ES:

Recital 15 and 15 a). We
favour the drafting of the
Council which is more
clear and divides the
national and the
supranational risk
assesments and that
frames the role of the EC
on cross-border risks.

There are  multiple
methodologies to carry
out a national risk
assessment  (including
through  various  risks
assessments by different
agencies), which
exceeds the preventive
area. There is no
evidence that any of
them is more effective
than the other, and
therefore we would not
favour having minimum
standards that MS should
adhere to in their national
risk assessments.
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PT:

See our comments on
risk assessment (articles
6 and 7).

LL:

Underpinning the risk-
based approach, IT is a
need for Member

Deleting of : {hereinafter
*(AND -ef24-Nevember

2010——establishing——a

are conform to the rules
of drafting (same for
EIOPA and ESMA)

36.

Recita 15a
(new)

(15a) The Commission
is well placed to review
specific cross-border
threats, that could

AT:

Austrian __ Position: It

should be added that the
EC is also to be entrusted
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affect  the  internal
market and _ which
cannot be identified and
effectively  combatted
by individual Member
States. Therefore, it
should be entrusted
with the responsibility
of _coordinating _the
assessment _ of  the
above-mentioned  risks
related to cross-border
phenomena _and with

making

recommendations __ on
the appropriate
measures to tackle the
identified risks.

Involvement _of  the
relevant _experts, such
as the Expert Group on
Money Laundering and
Terrorist Financing
and the representatives
from the Member
States' FIUs, as well as -
where _appropriate -
other EU level bodies, is
essential for the
effectiveness of this

with the review of risks
emanating from
vulnerabilities cause by
the EU’s  legal
framework.

UK:

We support the Council
text in so far as the
recommendations are not
legally binding and the
focus remains on risks to
the internal market as a
whole.

BE:

Maintain the Council text
DE:

See comment no. 35
NL:

We would like the GA
text to be included.
PL:

In PL’s opinion recital
15a clearly and
sufficiently explains the
role of the Commission
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process. National risk
assessments and
experiences are also_an
important __source _of
information __for _the

process.

regarding the supra-
national risk assessment.
PL supports inclusion of
this recital as in the
version proposed by the
Council.

PT:

We support the
prominent role that is
entrusted to the
Commission by both the
Council’s and EP’s
proposals, without
prejudice to the utmost
convenience of
maintaining the issuance
of an independent joint
opinion by the ESAs.

37.

Recital 16

(16) The results of risk
assessments at Member
State level should, where
appropriate, be made
available to obliged
entities to enable them to
identify, understand and
mitigate their own risks.

(16)  The results of risk
assessments at Member
State level should, where
appropriate, be made
available to obliged
entities to enable them to
identify, understand and
mitigate their own risks.

(16) The results of risk
assessments should,
where appropriate, be
made available in a
timely manner to obliged
entities to enable them to
identify, understand and
mitigate their own risks.

(16)—_The results of
risk assessments at
Slomborsni e
should, where
appropriate, be made
available in a timely
manner to obliged
entities to enable them to
identify, understand and
mitigate their own risks.

BE:

Maintain the Council text
NL:

EP text is OK
PL:

PL prefers the version
proposed by the Council.
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LL:

Considering recital (17)
"Member State level"
should stay for clarity
reasons

38.

Recital 17

(A7) In order to better
understand and mitigate
risks at European Union
level, Member States
should share the results
of their risk assessments
with each other, the
Commission and EBA,
EIOPA and ESMA,
where appropriate.

(17) In orderaddition
to_even better understand
and mitigate risks at
European Union level,
Member States should
share the results of their
risk assessments with
each other, the
Commission and EBA,
EIOPA and ESMA;

where-appropriate.

(17) In order to better
understand and mitigate
risks at | Union level, a
supranational risk
analysis should be
carried out so that the
risks of money
laundering and terrorist
financing to which the
internal market is
exposed can be
identified effectively.
The Commission should
require the Member
States to deal with
scenarios considered to
be high risk in an
effective way.
Furthermore, Member
States should share the
results of their risk
assessments with each
other and with the
Commission, EBA,

a7 —-.In
orderaddition.order to
even better understand
and mitigate risks at
European_]] Union level,
a supranational risk
analysis should be
carried out so that the
risks of money
laundering and terrorist
financing to which the
internal market is
exposed can be
identified effectively.
The Commission should

require the Member
States to deal with
scenarios considered to
be high risk in an
effective way.
Furthermore, Member
States should share the
results of their risk
assessments with each

UK:

Recital 15 (a) of the
Council text addresses
these points in a more
balanced way which
reflects Member States’
overall views.

The Commission “should
require the member states
to deal with scenarios
considered to be high
risk in an effective way”
suggest legally binding
measures/sanctioning and
advising by  another
means? This would read
better as “Member States
should work to address

the scenarios identified
as high risk in an
effective manner.”

DE:
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EIOPA, ESMA (together
referred to as the
‘ESASs’), and Europol,
where appropriate.

other; and with the
Commission-and, EBA,
EIOPA-and, ESMA
(together referred to as

the ‘ESAs’), and

Europol, where
appropriate.

The proposal made by
the EP is superfluous
given that the process
and involvement of COM
and member states in the
supranational risk
assessment is already laid
out in Recital 15 a (hew).
FR:

France supports this
EP’s Recital (17)
NL:

We strongly prefer GA

recital 15a over the EP

text for this recital, for
the following reasons:

- The GA text limits
the SNRA to (a)
Cross border
phenomena and (b)
risks affecting the
internal market.

- The GA text does not
include text where
the Commission
would “require” the
MS to “deal with
scenario’s” and
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- it does not require
MS to share their

national risk
assessments with
Europol.

PL.:

PL supports the version
proposed by the
Council. Please note the
comments to the art. 6.
ES:

We think the overall
treatment of the
national/supranational
risk assessment is more
clear and consistent in
the Council’s version
than in the EP’s one.

PT:

See our comments on
article 7(3) and (5).

We highlight the utmost
importance  of  the
mandatory exchange of
NRAs (National Risk
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Assessments)  between
MSs.
Therefore, we do not

agree with the wording
“where appropriate”
proposed by the EP , in
line with the Council’s
GA.

LL:

1) Deletion of
"European” is correct

2) change “can" to
"could"

3) please agree if the
abbreviation ESA should
be used or not

39.

Recital 18

(18) When applying the
provisions of  this
Directive, it is
appropriate  to  take
account of the

characteristics and needs
of small obliged entities
which fall under its
scope, and to ensure a
treatment  which is
appropriate to the

(18) When applying
the provisions of this
Directive, it is
appropriate  to  take
account of the
characteristics and needs
of small obliged entities
which fall under its
scope, and to ensure a
treatment  which is
appropriate to the

(18) When applying the

provisions of  this
Directive, it is
appropriate  to  take
account of the

characteristics and needs
of small obliged entities
which fall under its
scope, and to ensure a
treatment  which is
appropriate to the

(18)—_When applying
the provisions of this
Directive, it is
appropriate  to  take
account of the
characteristics and needs
of small obliged entities
which fall under its
scope, and to ensure a
treatment  which is
appropriate to the
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specific needs of small
obliged entities, and the
nature of the business.

specific needs of small
obliged entities, and the
nature of the business.

specific needs of small
obliged entities, and the
nature of the business.

specific needs of small
obliged entities, and the
nature of the business.

40.

Recital 18a
(new)

(18a) In  order to
ensure uniform
conditions for  the

protection of the proper
functioning of the EU
financial system and of
the Internal Market
from money laundering
and terrorist financing,
it is important that the

Commission__identifies
third country
jurisdictions which
have strategic
deficiencies __in___their
national AML/CFT
regimes (hereinafter

referred to as ‘high-risk
third countries’). The

changing  nature of
money laundering and
terrorist financing

threats, facilitated by a
constant _evolution of
technology and of the
means at the disposal of

AT:

Austrian Position: We do
not support a EU black
list. We are much more
in favour of a white list
approach. If a EU black
list is established
according to this recital it
will not be a primary EU
document, but rather a
derivative reassembling
information collected and
opinions established by
non-EU institutions.

LV:

We
text.
BE:

support  Council

See comments in the
AMLD regarding the
provisions relating to the
third countries policy; if
the  Council  general
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criminals, requires that
quick and continuous
adaptations of the legal
framework as regards
high-risk third
countries _be made in
order to  efficiently
address _existing _risks
and prevent _new ones
from arising. The

Commission should
take into account
information from
international

organisations and

standard setters in the
field of anti-money
laundering and
countering the
financing of terrorism
(AML/CFT), such as
FATFE public
statements, mutual
evaluation or_detailed
assessment__reports _or
published follow-up
reports, and adapt its
assessments  to  the
changes therein, where

approach is retained, this
recital should be
maintained.

DE:

We support the
incorporation of Recitals
18a and 18 b (new). Both
EP and council agree in
introduce a proper EU
off-shore policy into the
AMLD. This novelty
should be reflected in the
recitals.

NL:

We do not want to have a
black list at all, but if we
were to have one, this
GA text would have our
preference.

PL:

PL supports the version
proposed by the
Council.

ES:

The content is similar to
recital 22a) introduced by
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appropriate.

the EP. Both are
acceptable to us,
although the EP seems to
go beyond, since it refers
to “non-cooperative”
jurisdictions, to the use
of “all the available
information” and given
the previous remark on
tax haven and secrecy
jurisdiction it seems to
base not strictluy on
AML/CFT strategic
deficiencies. This wider
approach is reasonable
for us.

PT:

See our comments on the
EU’s approach towards
3" countries (comments
on article 8a).

Accordingly, if a “black-
list approach” prevails,
only the Council’s GA
will be acceptable for us.

41.

Recital 18b
(new)

(18b) Member States
should at least provide

DELETED
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42.

Recital 19

for enhanced customer should—at-least provide
due diligence measures for—enhanced customer
to be applied by the due—diligence—measures
obliged entities when to—be—applied—bythe
dealing with persons or obliged—entities—when
legal entities established dealing-with-persons—or
in high-risk third legal-entities-established
countries identified by in—high-risk—third
the Commission. countries—identified—by
Equally, reliance on the——— Commission:
third parties Egually,—reliance—on
established in such third——parties
high-risk third established—in——such
countries should be high-risk——third
prohibited. Countries countries—should—be
not included in the list prohibited—Countries
should not not-included—in-the list
automatically be should————— not
considered as having automatically——be
effective AML/CFT considered—as—having
systems and their effective —AML/CET
entities should be systems——and—their
assessed on a risk entities—should—be
sensitive basis. assessed—on—a—Fisk
(19) Risk itself is|(19) Risk itself is|(19) Risk itself is| (19)—Risk itself is a

variable in nature, and
the variables, either on
their own or in

variable in nature, and
the variables, either on
their own or in

variable in nature, and
the variables, either on
their own or in

variable in nature, and
the variables, either on
their own or in

"may increase or
decrease the potential
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combination, may
increase or decrease the
potential risk posed, thus
having an impact on the
appropriate  level  of
preventative  measures,
such as customer due
diligence measures.
Thus, there are
circumstances in which
enhanced due diligence
should be applied and
others in which
simplified due diligence
may be appropriate.

combination, may
increase or decrease the
potential risk posed, thus
having an impact on the
appropriate  level  of
preventative  measures,
such as customer due
diligence measures.
Thus, there are
circumstances in which
enhanced due diligence
should be applied and
others in which
simplified due diligence
may be appropriate.

combination, may
increase or decrease the
potential risk posed, thus
having an impact on the
appropriate  level of
preventative  measures,
such as customer due
diligence measures.
Thus, there are
circumstances in which
enhanced due diligence
should be applied and
others in which
simplified due diligence
may be appropriate.

combination, may
increase or decrease the
potential risk posed, thus
having an impact on the
appropriate  level  of
preventative  measures,
such as customer due
diligence measures.
Thus, there are
circumstances in which
enhanced due diligence
should be applied and
others in which
simplified due diligence
may be appropriate.

risk posed," -> as we are
in recitals, "may" should
be deleted or changed to
"could"

43.

Recital 20

(20) It should be
recognised that certain
situations  present a

greater risk of money
laundering or terrorist
financing. Although the
identity and  business
profile of all customers
should be established,
there are cases where

particularly rigorous
customer identification
and verification

(20) It should be
recognised that certain
situations  present a

greater risk of money
laundering or terrorist
financing. Although the
identity and business
profile of all customers
should be established,
there are cases where

particularly rigorous
customer identification
and verification

(20) It should be
recognised that certain
situations  present a

greater risk of money
laundering or terrorist
financing. Although the
identity and business
profile of all customers
should be established,
there are cases where

particularly rigorous
customer identification
and verification

(20)—.It  should be
recognised that certain
situations  present a

greater risk of money
laundering or terrorist
financing. Although the
identity and  business
profile of all customers
should be established,
there are cases where

particularly rigorous
customer identification
and verification
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procedures are required.

procedures are required.

procedures are required.

procedures are required.

44,

Recital 21

(21) This is particularly
true of business
relationships with
individuals holding, or
having held, important
public positions,
particularly those from
countries where
corruption is widespread.
Such relationships may
expose the financial
sector in particular to

significant  reputational
and legal risks. The
international effort to

combat corruption also
justifies the need to pay
special attention to such
cases and to apply
appropriate enhanced
customer due diligence
measures in respect of
persons who hold or have
held prominent functions
domestically or abroad
and senior figures in
international

(21) This is
particularly ~ true  of
business relationships

with individuals holding,
or having held, important
public positions,
particularly those from
countries where
corruption is widespread.
Such relationships may
expose the financial
sector in particular to

significant  reputational
and legal risks. The
international effort to

combat corruption also
justifies the need to pay
special attention to such
cases and to apply
appropriate enhanced
customer due diligence
measures in respect of
persons who hold or have
held prominent functions
domestically or abroad
and senior figures in
international

(21) This is particularly
true of relationships with
individuals who hold or
have held important
public positions,
particularly those from
countries where
corruption is widespread,
within the Union and
internationally. Such
relationships may expose
the financial sector in
particular to significant
reputational and legal
risks. The international
effort to combat
corruption also justifies
the need to pay special
attention to such cases
and to apply appropriate
enhanced customer due
diligence measures in
respect of persons who
hold or have held
prominent functions
domestically or abroad
and senior figures in
international

(21)—_This is
particularly true of
business-relationships
with individuals

helding;who hold or
havinghave held;
important public
positions, particularly
those from countries
where corruption is
widespread, within the
Union and
internationally. Such
relationships may expose
the financial sector in
particular to significant
reputational and legal
risks. The international
effort to combat
corruption also justifies
the need to pay special
attention to such cases
and to apply appropriate
enhanced customer due
diligence measures in
respect of persons who
hold or have held
prominent functions

NL:

The EP text is largely
OK. The reference to
“within the Union and
internationally” adds up
to the entire world and

could therefore be left
out.
PT:
LL:
Individuals or natural

persons - please agree on
one terminology
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organisations.

organisations.

organisations.

domestically or abroad
and senior figures in
international
organisations.

45,

Recital 21a
(new)

(21a) The need for
enhanced customer due
diligence measures in
respect of persons who
hold or have held
prominent functions,
whether domestically or
abroad, and senior
figures in international
organisations should
not, however, lead to a
situation in which lists
containing information
on such persons are
traded for commercial
purposes. Member States
should take appropriate
measures to prohibit
such activity.

(21a) The need for
enhanced customer due
diligence measures in
respect of persons who
hold or have held
prominent functions,
whether domestically or
abroad, and senior
figures in international
organisations should
not, however, lead to a
situation in which lists
containing information
on such persons are
traded for commercial
purposes. Member States

should take appropriate
measures to prohibit

UK:

As per our comment on
the Directive’s article on
these issues.

The EP text proposal to
prohibit the sale of lists

containing  information
about PEPs is not
acceptable.

Commercial PEP
databases  draw  on
publicly available

information to  help
obliged entities identify
PEPs among their
customer database. It is
the only feasible PEP
identification tool for
certain  high  volume
businesses and a sound
starting point for due
diligence.

BE:
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Delete this recital: there
should be no list for any
PEP.
DE:

The commercial trade of
PEP lists already exists
(world check). Obliged
entities have been using
the commercial services
for years now and results
are in general positive;
due to the fact that
feasible alternatives do
not exist. Therefore we
do not see the necessity
to implement a new
government driven
approach.

NL:

We do not agree with this
recital. We see no harm
in commercial lists of
PEPs and feel no need to
prohibit this activity.

PT:

On the basis of the same
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reasons sustaining the
elimination of Article
19a (as proposed by the
EP), we do not agree
with the EP’s proposal
for the addition of this
recital.

(22) Obtaining approval
from senior management
for establishing business
relationships need not, in
all cases, imply obtaining
approval from the board
of directors. Granting of
such approval should be

(22) Obtaining

approval from senior
management for
establishing business

relationships need not, in
all cases, imply obtaining
approval from the board
of directors. Granting of

(22) Obtaining approval
from senior management
for establishing business
relationships need not, in
all cases, imply obtaining
approval from the board
of directors. Granting of
such approval should be

(22)— Obtaining

approval from senior
management for
establishing business

relationships need not, in
all cases, imply obtaining
approval from the board
of directors. Granting of

. possible by someone | such approval should be | possible by someone | such approval should be
46. Recital 22 . . . . L. .
with sufficient | possible by someone | with sufficient | possible by someone
knowledge of the | with sufficient | knowledge of the | with sufficient
institution's money | knowledge of the | institution's money | knowledge of the
laundering and terrorist | institution's money | laundering and terrorist | institution's money
financing risk exposure | laundering and terrorist | financing risk exposure | laundering and terrorist
and sufficient seniority to | financing risk exposure | and sufficient seniority to | financing risk exposure
make decisions affecting | and sufficient seniority to | make decisions affecting | and sufficient seniority to
its risk exposure. make decisions affecting | its risk exposure. make decisions affecting
its risk exposure. its risk exposure.
(22a) It is essential for (22a) It is essential for UK:
47 Recital 22a the Union to develop a the Union to develop a
' (new) common approach and a | common approach and a | Recital 18a of the
common policy to deal common policy to deal Council text addresses
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with non-cooperative
jurisdictions that
perform poorly in
combating money
laundering and terrorist
financing. To that end,
the Member States
should act on and apply
directly any lists of
countries published by
the FATF in their
national systems to
combat money
laundering and terrorist
financing. Furthermore,
the Member States and
the Commission should
identify other non-
cooperative jurisdictions
on the basis of all
information available.
The Commission should
develop a common
approach to measures to
be used to protect the
integrity of the internal
market against those
non-cooperative
jurisdictions.

with non-cooperative
jurisdictions that
perform poorly in
combating money
laundering and terrorist
financing. To that end,
the Member States
should act on and apply
directly any lists of
countries published by
the FATF in their
national systems to
combat money
laundering and terrorist
financing. Furthermore,

the Member States and
the Commission should
identify other non-
cooperative jurisdictions
on the basis of all
information available.
The Commission should
develop a common
approach to measures to
be used to protect the
integrity of the internal
market against those

non-cooperative
jurisdictions.

these issues in a more
balanced way.

UK  position  within
council is well known,
we remain dubious as to
the added value of a EU
black list and the issues
that such a process will
face (some of them
similar to the White
listing process including
politicisation).

DE:

Recital 22 a (new)
corresponds  with  the
council  proposal  for
Recital 18 a (new). We
therefore  suggest to
merge the two recitals;
especially to include the
aspect of adapting the
FATEF lists at EU level.
NL:

The EP text could largely
be merged with GA
recitals 18a and 18b.
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However, we disagree to
the EP text at the end of
the recital “The
Commission should (...
non-cooperative
jurisdictions”. We do not
want the Commission to
develop such a ‘common
approach’.

PT:

See our comments on the
EU’s approach towards
3" countries (comments
on article 8a).

Bearing in mind the
political challenges
involved, we do not
agree with the issuance
of “black lists” at
national level (even if
such issuance is limited
to the endorsement of
FATF statements).

Therefore, if a “black-list
approach” prevails, only
the Council’s GA will be
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acceptable for us.

48.

Recital 23

(23) In order to avoid
repeated customer
identification procedures,
leading to delays and
inefficiency in business,
it is appropriate, subject
to suitable safeguards, to
allow customers whose
identification has been
carried out elsewhere to
be introduced to the
obliged entities. Where
an obliged entity relies
on a third party, the
ultimate  responsibility
for the customer due
diligence procedure
remains with the obliged
entity to whom the
customer is introduced.
The third party, or the
person that has
introduced the customer,
should also retain his
own responsibility for
compliance  with  the
requirements in  this
Directive, including the

(23) In order to avoid
repeated customer
identification procedures,
leading to delays and
inefficiency in business,
it is appropriate, subject
to suitable safeguards, to
allow customers whose
identification has been
carried out elsewhere to
be introduced to the
obliged entities. Where
an obliged entity relies
on a third party, the
ultimate  responsibility
for the customer due
diligence procedure
remains with the obliged
entity to whom the
customer is introduced.
The third party, or the
person that has
introduced the customer,
should also retain his
own responsibility for
compliance  with  the
requirements in  this
Directive, including the

(23) In order to avoid
repeated customer
identification procedures,
leading to delays and
inefficiency in business,
it is appropriate, subject
to suitable safeguards, to
allow customers whose
identification has been
carried out elsewhere to
be introduced to the
obliged entities. Where
an obliged entity relies
on a third party, the
ultimate  responsibility
for the customer due
diligence procedure
remains with the obliged
entity to whom the
customer is introduced.
The third party, or the
person that has
introduced the customer,
should also retain his
own responsibility for
compliance  with  the
requirements in  this
Directive, including the

(23)—_In order to avoid
repeated customer
identification procedures,
leading to delays and
inefficiency in business,
it is appropriate, subject
to suitable safeguards, to
allow customers whose
identification has been
carried out elsewhere to
be introduced to the
obliged entities. Where
an obliged entity relies
on a third party, the
ultimate  responsibility
for the customer due
diligence procedure
remains with the obliged
entity to whom the
customer is introduced.
The third party, or the
person that has
introduced the customer,
should also retain his
own responsibility for
compliance  with  the
requirements in  this
Directive, including the

LL:

"SHOULD remain with
the obliged"

Who is the "person" that
has  introduced  the
customer...? legal
person? natural person?
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requirement to report
suspicious  transactions
and maintain records, to
the extent that he has a
relationship ~ with  the
customer that is covered
by this Directive.

requirement to report
suspicious  transactions
and maintain records, to
the extent that he has a
relationship  with  the
customer that is covered
by this Directive.

requirement to report
suspicious  transactions
and maintain records, to
the extent that he has a
relationship  with  the
customer that is covered
by this Directive.

requirement to report
suspicious  transactions
and maintain records, to
the extent that he has a
relationship  with  the
customer that is covered
by this Directive.

49.

Recital 24

(24) In the case of
agency or outsourcing
relationships on a
contractual basis between
obliged entities and
external natural or legal
persons not covered by
this Directive, any anti
money laundering and
anti-terrorist ~ financing
obligations  for  those
agents or outsourcing
service providers as part
of the obliged entities,
may only arise from
contract and not from

this  Directive.  The
responsibility for
complying  with  this

Directive should remain
with the obliged entity

(24) In the case of
agency or outsourcing
relationships on a
contractual basis between
obliged  entities and
external natural or legal
persons not covered by
this Directive, any anti
money laundering and
anti-terrorist ~ financing
obligations for those
agents or outsourcing
service providers as part
of the obliged entities,
may only arise from
contract and not from

this  Directive.  The
responsibility for
complying  with  this

Directive should remain
with the obliged entity

(24) In the case of
agency or outsourcing
relationships on a
contractual basis between
obliged entities and
external natural or legal
persons not covered by
this Directive, any anti-
money laundering and
anti-terrorist financing
obligations for those
agents or outsourcing
service providers as part
of the obliged entities,
may arise only from
contract and not from
this Directive. The
responsibility for
complying with this
Directive should remain
primarily with the
obliged entity |} In

(24)—_In the case of
agency or outsourcing
relationships on a
contractual basis between
obliged entities and
external natural or legal
persons not covered by
this Directive, any anti--
money laundering and
anti-terrorist financing
obligations for those
agents or outsourcing
service providers as part
of the obliged entities,
may enrby-arise_only from
contract and not from
this Directive. The
responsibility for
complying with this
Directive should remain
. liced enti
covered-hereby-primarily

UK:

The Council text is
preferred. The EP
amendment suggests that
third parties that perform
AML/CTF-related
services on behalf of
obliged entities may
themselves be liable for
failure to comply with
the Directive’s
provisions even though
they are not themselves
within scope. It is not
clear how legally, this
would be possible
without extending the
Directive’s scope. It is
also undesirable as the
amendment weakens
obliged entities’
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covered hereby.

covered hereby.

addition, Member States
should ensure that any
such third parties may
be held liable for
breaches of national
provisions adopted
pursuant to this
Directive.

with the obliged entity
| 1n addition, Member
States should ensure
that any such third
parties may be held
liable for breaches of
national provisions
adopted pursuant to this

Directive.

accountability for their
own compliance;
outsourcing tends to
increase risk and obliged
entities that choose to
outsource some of their
compliance work must
therefore be responsible
for everything others do
on their behalf.

BE:

Keep text of the Council,
the addition of the EP are
contradictory.

DE:

Third parties do not fall
into the scope of the
AMLD and therefore
cannot be held liable.
NL:

We do not agree to the
EP text at the end of this
recital “In addition (...)
this Directive”. This is an
obligation that should not
be regulated by the MS
as it cannot be enforced.
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ES:

The EP proposal has no
sense since those third
parties are not
necessarily obliged
entities of the AMLD
and hence cannot held
liable for infringements.
The added sentence is in
itself contradictory with
the previous one.
Reliance on third parties
and agency or
outsourcing agreements
are different.

PT:

We support the additions
proposed by the EP, in
line with the comments
made on Article 24.

50.

Recital 25

(25) All Member States
have, or should, set up
financial intelligence
units (hereinafter referred
to as FIUs) to collect and
analyse the information

(25)  All Member
States have, or should,
set up_operationally
independent and
autonomous financial
intelligence units
(hereinafter referred to as

(25) All Member States
have, or should, set up
operationally
independent and
autonomous financial
intelligence units (FIUs)
to collect and analyse the

(25)—_AlIl Member
States have, or should,
set up operationally
independent and
autonomous financial
intelligence units
(herelpaterraterredteas

DELETED
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which they receive with
the aim of establishing
links between suspicious

transactions and
underlying criminal
activity in order to
prevent and combat
money laundering and
terrorist financing.
Suspicious  transactions

should be reported to the
FIUs, which should serve
as a national centre for
receiving, analysing and

disseminating to the
competent authorities
suspicious  transaction
reports and other
information regarding
potential money
laundering or terrorist

financing. This should
not compel Member
States to change their
existing reporting
systems  where  the
reporting is done through
a public prosecutor or
other law enforcement
authorities, as long as the

FIUs) to collect and
analyse the information
which they receive with
the aim of establishing
links between suspicious
transactions and
underlying criminal
activity in order to
prevent and combat
money laundering and
terrorist financing.
Suspicious
transactionsQperationall
y independent and
autonomous FIUs
means that the F1U
should have the
authority and capacity

to carry out its
functions freely,

including the
autonomous decision to
analyse, request and/ or
disseminate specific
information. Suspicious
transactions and other
information relevant to
money laundering,
associated predicate
offences and terrorist

information which they
receive with the aim of
establishing links
between suspicious
transactions and
underlying criminal
activity in order to
prevent and combat
money laundering and
terrorist financing.
Suspicious transactions
should be reported to the
F1Us, which should serve
as a national centre for
receiving, analysing and
disseminating to the
competent authorities
suspicious transaction
reports and other
information regarding
potential money
laundering or terrorist
financing. This should
not compel Member
States to change their
existing reporting
systems where the
reporting is done through
a public prosecutor or
other law enforcement

FI1Us) to collect and
analyse the information
which they receive with
the aim of establishing
links between suspicious
transactions and
underlying criminal
activity in order to
prevent and combat
money laundering and
terrorist financing.

Sronicious
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information is forwarded
promptly and unfiltered
to FIUs, allowing them to
perform  their  tasks
properly, including
international cooperation
with other FIUs.

financing should be
reported to the FIUs,
which should serve as a
national centre for
receiving, analysing and
disseminating to the
competent authorities the
results of its
analysissuspicious
transaction-reports-and

with-other FlUJs. All
suspicious transactions,

authorities, as long as the
information is forwarded
promptly and unfiltered
to FIUs, allowing them to
perform their tasks
properly, including
international cooperation
with other FIUs. It is
important that Member
States provide FIUs with
the necessary resources
to ensure that they have
full operational capacity
to deal with the current
challenges posed by
money laundering and
terrorist financing while
respecting fundamental
rights, including the
right to privacy and data
protection.

financigSuspicious
transactions should be
reported to the FIUs,
which should serve as a
national centre for
receiving, analysing and
disseminating to the
competent authorities the
fesultsofits
analysissuspietoussuspic
ious transaction reports
and other information
regarding potential
money laundering or
terrorist financing. This
should not compel
Member States to change
their existing reporting
systems where the
reporting is done through
a public prosecutor or
other law enforcement
authorities, as long as the
information is forwarded
promptly and unfiltered
to FIUs, allowing them to
perform their tasks
properly, including
international cooperation
with other FIUs. AH
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including attempted
transactions, should be
reported regardless of
the amount of the
transaction. Reported
information may also
include threshold based
information.

information:Itis
important that Member
States provide F1Us with
the necessary resources
to ensure that they have
full operational capacity
to deal with the current
challenges posed by
money laundering and
terrorist financing while
respecting fundamental
rights, including the
right to privacy and data
protection.

51.

Recital 26

(26) By way of
derogation  from the
general prohibition on
executing suspicious
transactions, obliged
entities may  execute
suspicious  transactions

(26) By way of
derogation  from the
general prohibition on
executing suspicious
transactions, obliged
entities may  execute
suspicious  transactions

(26) By way of
derogation  from the
general prohibition on
executing suspicious
transactions, obliged
entities may  execute
suspicious  transactions

(26)—By way of
derogation  from the
general prohibition on
executing suspicious
transactions, obliged
entities may  execute
suspicious  transactions

DELETED
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before informing the
competent  authorities,
where refraining from the
execution  thereof s
impossible or likely to
frustrate efforts to pursue
the beneficiaries of a

suspected money
laundering or terrorist
financing operation.

This, however, should be
without prejudice to the
international obligations
accepted by the Member
States to freeze without

delay funds or other
assets  of terrorists,
terrorist organisations or
those  who  finance

terrorism, in accordance
with the relevant United
Nations Security Council
resolutions.

before informing the
competent  authorities,
where refraining from the
execution  thereof s
impossible or likely to
frustrate efforts to pursue
the beneficiaries of a

suspected money
laundering or terrorist
financing operation.

This, however, should be
without prejudice to the
international obligations
accepted by the Member
States to freeze without

delay funds or other
assets  of terrorists,
terrorist organisations or
those  who  finance

terrorism, in accordance
with the relevant United
Nations Security Council
resolutions.

before informing the
competent  authorities,
where refraining from the
execution  thereof s
impossible or likely to
frustrate efforts to pursue
the beneficiaries of a

suspected money
laundering or terrorist
financing operation.

This, however, should be
without prejudice to the
international obligations
accepted by the Member
States to freeze without

delay funds or other
assets  of terrorists,
terrorist organisations or
those  who  finance

terrorism, in accordance
with the relevant United
Nations Security Council
resolutions.

before informing the
competent  authorities,
where refraining from the
execution  thereof s
impossible or likely to
frustrate efforts to pursue
the beneficiaries of a

suspected money
laundering or terrorist
financing operation.

This, however, should be
without prejudice to the
international obligations
accepted by the Member
States to freeze without

delay funds or other
assets  of terrorists,
terrorist organisations or
those  who  finance

terrorism, in accordance
with the relevant United
Nations Security Council
resolutions.

52.

Recital 26a
(new)

(26a) Since a huge
proportion of illicit
financial flows ends up
in tax havens, the Union
should increase the
pressure it brings to bear

(26a) Since a huge
proportion of illicit
financial flows ends up
in tax havens, the Union
should increase the
pressure it brings to bear

DELETED
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on those countries to
cooperate, in order to
combat money
laundering and terrorist
financing.

on those countries to
cooperate, in order to

combat money
laundering and terrorist

financing.

53.

Recital 27

(27) Member  States
should have the
possibility to designate
an  appropriate  self-
regulatory body of the
professions referred to in
Article 2(1)(3)(a),(b),
and (d) as the authority to
be informed in the first
instance in place of the
FIU. In line with the case
law of the European
Court of Human Rights,
a system of first instance
reporting to a self-
regulatory body
constitutes an important
safeguard to uphold the
protection of
fundamental rights as
concerns the reporting
obligations applicable to
lawyers.

(27) Member  States
should have the
possibility to designate
an  appropriate  self-
regulatory body of the
professions referred to in
Article 2(2)(3)(a),(b),
and (d) as the authority to
be informed in the first
instance in place of the
FIU. In line with the case
law of the European
Court of Human Rights,
a system of first instance
reporting to a self-
regulatory body
constitutes an important
safeguard to uphold the
protection of
fundamental rights as
concerns the reporting
obligations applicable to

lawyers.

(27)  Member  States
should have the
possibility to designate
an  appropriate  self-
regulatory body of the
professions referred to in
Article 2(1)(3)(a),(b),
and (d) as the authority to
be informed in the first
instance in place of the
FIU. In line with the case
law of the European
Court of Human Rights,
a system of first instance
reporting to a self-
regulatory body
constitutes an important
safeguard to uphold the
protection of
fundamental rights as
concerns the reporting
obligations applicable to

lawyers.

(27)—_Member  States
should have the
possibility to designate
an  appropriate  self-
regulatory body of the
professions referred to in
Article 2(1)(3)(a),(b),
and (d) as the authority to
be informed in the first
instance in place of the
FIU. In line with the case
law of the European
Court of Human Rights,
a system of first instance
reporting to a self-
regulatory body
constitutes an important
safeguard to uphold the
protection of
fundamental rights as
concerns the reporting
obligations applicable to
lawyers.

LL:

No references to Articles
in recitals, please use
titles of articles if
needed...
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(28) Where a Member
State decides to make use
of  the exemptions
provided for in Article
33(2), it may allow or

(28) Where a Member
State decides to make use
of  the exemptions
provided for in Article
33(2), it may allow or

(28) Where a Member
State decides to make use
of  the exemptions
provided for in Article
33(2), it may allow or

(28)— Where a Member
State decides to make use
of  the exemptions
provided for in Article
33(2), it may allow or

LL:

1)No references to
Articles in recitals,
please use titles of
articles if needed...

require the self- | require the self- | require the self- | require the self-
54 Recital 28 regulatory body | regulatory body | regulatory body | regulatory body 2 ch “mav” &

' representing the persons | representing the persons | representing the persons | representing the persons ,,) Ié"fge "n;]ay | dob
referred to therein not to | referred to therein not to | referred to therein not to | referred to therein not to Ecl’u ¢ "or should be
transmit to the FIU any | transmit to the FIU any | transmit to the FIU any | transmit to the FIU any able to
information obtained | information obtained | information obtained | information obtained 3) delete the "referred t
from those persons in the | from those persons in the | from those persons in the | from those persons in the tr? e_e"e " ef re Zr:e ' o
circumstances referred to | circumstances referred to | circumstances referred to | circumstances referred to the:irlt" lr?' erred toin
in that Article. in that Article. in that Article. in that Article. a ele...

(29) There have been a (29) There have been a | (29) There have beena | (29)—_There have been | LV:

number of cases of number of cases of number of cases of a number of cases of

employees who  report employees who report individuals, including individuals, including We can support

their suspicions of money their suspicions of money | employees and employees and amendment.

laundering being laundering being representatives who representatives who UK:

subjected to threats or subjected to threats or report their suspicions of | report their suspicions of

hostile action. Although hostile action. Although | money laundering being | money laundering being | The EP is not acceptable.
55. Recital 29 this Directi\}e cannot this Directive cannot subject to threats or subjeetedsubject to The implications for

interfere  with Member interfere with Member hostile action. Although | threats or hostile action. | legal aid (and

States' judicial States' judicial this Directive cannot Although this Directive subsidiarity around this)

procedures, this is a procedures, this is a interfere with Member cannot interfere with are problematic here as

crucial is,sue for the crucial issue for the States' judicial Member States' judicial per our comment on

effectiveness of the anti- effectiveness of the anti- | procedures, this is a procedures, this is a article 37.

money laundering and money-laundering-and crucial issue for the crucial issue for the

anti-terrorist effectiveness of the anti- | effectiveness of the anti- | The narrowing down to
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anti-terrorist ~ financing
system. Member States
should be aware of this
problem and should do
whatever they can to
protect employees from
such threats or hostile
action.

finaneingAML/CFT

system. Member States
should be aware of this
problem and should do
whatever they can to
protect employees or
personsina
comparable position
from such threats or
hostile action.

money laundering and
anti-terrorist financing
system. Member States
should be aware of this
problem and should do
whatever they can to
protect individuals,
including employees and
representatives from
such threats or hostile
action, as well as from
other adverse treatment
or adverse
consequences, making it
easier for them to report
suspicions, thereby
strengthening the fight
against money
laundering.

money laundering and
anti-terrorist
finaneingAMLELCETTIna
ncing system. Member
States should be aware of
this problem and should
do whatever they can to
protect individuals,

including employees ¢

persensina
comparable positionand
representatives from
such threats or hostile
action_ as well as from
other adverse treatment
or adverse
consequences, making it
easier for them to report
suspicions, thereby
strengthening the fight

against mone
laundering.

threat or hostile action
only in the Council text
is preferable.

NL:

We think a combination
of the GA and EP texts is
preferred.

In this combined text we
prefer “employees or
persons in a comparable
position”  (instead of
‘employees’).

We are not sure what is
meant by
‘representatives’ and
would want this more
clearly defined.

PT:

Protection from threats or
hostile action should be
extended to
“representatives” /
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“persons in a comparable
position”, in line with the
Council’s GA and the
EP’s vote. However, we
highlight the more
comprehensive nature of
the reference to “persons
in a comparable
position.”

LL:

Proposal for replacing : "
and should do whatever
they can" by "and should
protect to the largest
extent possible"...

56.

Recital 30

(30) Directive 95/46/EC
of the European
Parliament and of the
Council of 24 October
1995 on the protection of
individuals with regard to

(30) Directive

95/46/EC of the
European Parliament and
of the Council of 24
October 1995 on the
protection of individuals

(30) Directive 95/46/EC
of the European
Parliament and of the
Council*, as transposed
into national law, is
applicable to the

(30)— _Directive

95/46/EC of the
European Parliament and
of the Council—ef—24
October—1995—on—the

DE:

There is no substantial
difference between the
two texts.

However, Directive

44
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the processing of
personal data and on the
free movement of such
data*®, as implemented in
national law, is
applicable to the
processing of personal
data for the purposes of
this Directive.

with regard to the
processing of personal
data and on the free
movement  of  such
data43, as implemented
in national law, is
applicable to the
processing of personal
data for the purposes of
this Directive.

processing of personal
data for the purposes of
this Directive.

with—regard—to—the
processing—of—personal
data—and—on—the—free
movementof such-data®,
as implemented
iatransposed into
national law, is
applicable to the
processing of personal
data for the purposes of
this Directive.

95/46 only applies to the
processing of data by
private parties. Data
processing by the police
and justice sectors are
subject to the framework
decision on data
protection. In the Council
version, this is made
clear in Recital 33. which
the EP would like to have
deleted (see remarks
there)

NL:

EP text is OK
LL:

EP proposals are
conform to drafting rules

42
43

0OJ L 281, 23.11.1995, p. 31.

0OJ L 281, 23.11.1995, p. 31.
Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of individuals with regard to the processing of personal
data and on the free movement of such data (OJ L 281, 23.11.1995, p. 31).
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57.

Recital 30a
(new)

(30a) Regulation (EC)
No 45/2001 of the
European Parliament
and of the Council*® is
applicable to the
processing of personal
data by the Union
institutions and bodies
for the purposes of this
Directive.

(30a) Regulation (EC)
No 45/2001 of the
European Parliament
and of the Council*’ is
applicable to the
processing of personal
data by the Union
institutions and bodies
for the purposes of this

Directive.

AT:

LV:

UK:

BE:

DE:

Fl:

FR:

NL:

EP text is OK

46

a7

Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 on the protection of individuals with regard to the
processing of personal data by the Community institutions and bodies and on the free movement of such data (OJ L 8, 12.1.2001, p. 1).
Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 on the protection of individuals with regard to the
processing of personal data by the Community institutions and bodies and on the free movement of such data (OJ L 8, 12.1.2001, p. 1).
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PL:

RO:

MT:

ES:

LL:

58.

Recital 31

(31) Certain aspects of
the implementation of
this Directive involve the
collection, analysis,
storage and sharing of
data. The processing of
personal data should be
permitted in order to
comply with the
obligations laid down in
this Directive, including
carrying out of customer
due diligence, ongoing

(31) Certain aspects of
the implementation of
this Directive involve the
collection, analysis,
storage and sharing of
data. The processing of
personal data should be
permitted in order to
comply with the
obligations laid down in
this Directive, including
carrying out of customer
due diligence, ongoing
monitoring, investigation

(31) Certain aspects of
the implementation of
this Directive involve the
collection, analysis,
storage and sharing of
data. The processing of
personal data should be
permitted in order to
comply with the
obligations laid down in
this Directive, including
carrying out customer
due diligence, ongoing
monitoring, investigation

(31)— Certain aspects
of the implementation of
this Directive involve the
collection, analysis,
storage and sharing of
data. The processing of
personal data should be
permitted in order to
comply with the
obligations laid down in
this Directive, including
carrying out ef-customer
due diligence, ongoing
monitoring, investigation

UK:

We support the EP
amendment in principles
as it adds the
identification of PEPs by
obliged entities to the list
of obligations that should
not be unduly restricted
by data protection
legislation.

This in order to clarify
that the ‘restriction’
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monitoring, investigation
and reporting of unusual
and suspicious
transactions,

identification of the
beneficial owner of a
legal person or legal
arrangement, sharing of
information by
competent authorities
and sharing of

information by financial
institutions. The personal
data collected should be
limited to what is strictly
necessary for the purpose
of complying with the
requirements of  this
Directive and not further
processed in a way
inconsistent with
Directive 95/46/EC. In
particular, further
processing of personal
data for commercial
purposes  should  be
strictly prohibited.

and reporting of unusual
and suspicious
transactions,
identification of the
beneficial owner of a
legal person or legal
arrangement, sharing of
information by
competent authorities
and sharing of
information by credit

and financial institutions.

The personal data
collected should be
limited to what is strictly
necessary for the purpose
of complying with the
requirements of this
Directive and not further
processed in a way
inconsistent with
Directive 95/46/EC. In
particular, further
processing of personal
data for commercial
purposes should be
strictly prohibited.

and reporting of unusual
and suspicious
transactions,
identification of the
beneficial owner of a
legal person or legal
arrangement,
identification of a
politically exposed
person, sharing of
information by
competent authorities
and sharing of
information by financial
institutions and obliged
entities. The personal
data collected should be
limited to what is strictly
necessary for the purpose
of complying with the
requirements of this
Directive and not further
processed in a way
inconsistent with
Directive 95/46/EC. In
particular, further
processing of personal
data for commercial
purposes should be

and reporting of unusual
and suspicious
transactions,
identification of the
beneficial owner of a
legal person or legal
arrangement,
sharingidentification of a
politically exposed
person, sharing of
information by
competent authorities
and sharing of
information by eredit
and-financial institutions
and obliged entities. The
personal data collected
should be limited to what
is strictly necessary for
the purpose of complying
with the requirements of
this Directive and not
further processed in a
way inconsistent with
Directive 95/46/EC. In
particular, further
processing of personal
data for commercial
purposes should be

applies to obliged entities
rather than to the public
register or companies.

A public register won’t
just be for AML/CTF
purposes (i.e. it will be
used for company
law/corporate
governance purposes
also). Important then
that this restriction does
not apply to the register
therefore — and that data
can be processed for
other reasons (including
by the companies holding
their own registers).

BE:

Keep the reference to
credit institutions as it is
different from financial
institutions.

NL:

We prefer a combination
of EP and GA texts.
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strictly prohibited. strictly prohibited. RO:

RO requests
clarification about the
terminology used at the
end of the 2" thesis
“sharing of information
by ereditand-financial
institutions_and obliged
entities.” The in the
category of obliged
entities are included
financial institutions,
according to the art. 2
para 1 of this proposal.
Could you please clarify
if you want to refer to
all obliged entities (and
in this case the
reference shall be made
solely to them and to
delete the words
financial institutions) or
only to credit and
financial institutions, as
indicated in the EU
Council text.

ES:

“...The personal data

Page 108 of 150




AMLD - Recitals (Council’s GA vs ECON vote)

IDOCUMENT PARTIALLY ACCESSIBLE TO THE PUBLIC (25.10.2016)|

Deadline: 12/09/2014

collected should be
limited to what is strictly
necessary for the purpose
of complying with the
requirements of this
Directive”

We wouldn’t be in
favour of a language that
could be used by obliged
entities as a cover for not
having properly
conducted due diligence
or analyses.

59.

Recital 32

(32) The fight against
money-laundering  and
terrorist ~ financing is
recognised as an
important public interest
ground by all Member
States.

(32) The fight against
money-laundering  and
terrorist ~ financing is
recognised as an
important public interest
ground by all Member
States.

(32) The fight against
money laundering and
terrorist financing is
recognised as an
important public interest
ground by all Member
States. The eradication
of such phenomena
requires a resolute
political will and

cooperation at all levels.

(32)—_The fight against
money- laundering and
terrorist financing is
recognised as an
important public interest
ground by all Member
States._The eradication
of such phenomena
requires a resolute
political will and
cooperation at all levels.

NL:

We do not have any
strong objections to the
EP text

ES:

It could be argued that
this includes not taking
DP provisions to the
point that negatively
affects the fight against
ML/TF (such as for
example not allowing to
keep records for as long
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as they can be used in
Court as an evidence)

60.

Recital 32a
(new)

(32a) It is of the utmost
importance that
investment that is co-
financed by the Union
budget fulfils the highest
standards in order to
prevent financial crimes
including corruption
and tax evasion. In
2008, the EIB therefore
adopted an internal
guideline entitled
"Policy on preventing
and deterring prohibited
conduct in European
Investment Bank
activities' with Article
325 TFEU, Article 18 of
the EIB Statute and
Council Regulation (EC,
Euratom) No
1605/2002* as its legal

(32a) Itis of the utmost
importance that
investment that is co-
financed by the Union
budget fulfils the highest
standards in order to
prevent financial crimes
including corruption
and tax evasion. In
2008, the EIB therefore
adopted an internal
guideline entitled
"Policy on preventing
and deterring prohibited
conduct in European
Investment Bank
activities'" with Article
325 TFEU, Article 18 of
the EIB Statute and
Council Regulation (EC,

Euratom) No
1605/2002*° as its legal

UK:

BE:

This recital is not aiming
at facilitating the right

understanding of the
directive: it should be
deleted.

NL:

We do not have any
strong objections to the
EP text

48

49

Council Regulation (EC, Euratom) No 1605/2002 of 25 June 2002 on the Financial Regulation applicable to the general budget of

the European Communities (OJ L 248, 16.9.2002, p. 1).

Council Regulation (EC, Euratom) No 1605/2002 of 25 June 2002 on the Financial Regulation applicable to the general budget of

the European Communities (OJ L 248, 16.9.2002, p. 1).
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basis. Following
adoption of the policy,
the EIB is to report on
suspicions or alleged
cases of money
laundering affecting
EIB supported projects,
operations and
transactions to the
Luxembourg FIU.

basis. Following
adoption of the policy,

the EIB is to report on
suspicions or alleged
cases of money
laundering affecting
EIB supported projects,

operations and
transactions to the

Luxembourg FIU.

61.

Recital 33

(33) This Directive is
without prejudice to the
protection of personal
data processed in the
framework of police and
judicial cooperation in
criminal matters,
including the provisions
of Framework decision
977/2008/JHA.

(33) This Directive is
without prejudice to the
protection of personal
data processed in the
framework of police and
judicial cooperation in
criminal matters,
including the provisions
of Framework decision
977/2008/JHA _as

implemented in
national law.

DE:

Recital 33 should be
retained.

Otherwise data

processing by the police
and justice sectors would
be subject to Directive
95/46. This is a
completely inacceptable
result.

FR:

The French authorities
consider that the words
“as  implemented in
national law” should be
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deleted
NL:

We would like the GA
text to be included.
ES:

We do not support the
deletion of this reference.
In the articles there are
some references to
respect by competent
authorities to the
Directive 95/46/EC. This

Directive is not
applicable to all
competent authorities
alluded by the Directive
(sometimes LEAs are
included). It is useful to
have some statement
clarifying this point.

; (34) The rights of (34) The rights of access | (34)—_The rights of UK:
23;4),[h£h%;ght:ugfe§tc CZ?Z access o_f the data subject | of th_e data subject are access o_f the data subject _
applicable to the personal are applicable to the applicable to the personal | are applicable to the As per previous

62 Recital 34 | data processed for the personal data proces_sed data processe_d fo_r the_ personal data procesged comments, the EP’s
' purpose of this Directive, for the purpose of this purpose of this Directive. | for the purpose of this reference to data
Directive. However, However, access by the Directive. However, protection is unhelpful

However, access by the

data subject to

access by the data subject
to information contained

data subject to
information contained in

access by the data subject
to information contained

and very much so in this
case.
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information contained in
a suspicious transaction
report would seriously
undermine the
effectiveness of the fight
against money
laundering and terrorist
financing. Limitations to
this right in accordance
with the rules laid down
in Article 13 of Directive
95/46/EC may therefore
be justified.

in a suspicious
transaction report would
seriously undermine the
effectiveness of the fight
against money
laundering and terrorist
financing. Limitations to
this right in accordance
with the rules laid down
in Article 13 of Directive
95/46/EC mayare
therefore-be justified.

a suspicious transaction
report would seriously
undermine the
effectiveness of the fight
against money
laundering and terrorist
financing. Limitations on
that right in accordance
with Article 13 of
Directive 95/46/EC may
therefore be justified.
However, such
limitations have to be
counterbalanced by the
effective powers granted
to the data protection
authorities, including
indirect access powers,
laid down in Directive
95/46/EC, enabling them
to investigate, on an ex
officio basis or on the
basis of a complaint, any
claims concerning
problems with personal
data processing. This
should in particular
include access to the
data file at the obliged

in a suspicious
transaction report would
seriously undermine the
effectiveness of the fight
against money
laundering and terrorist
financing. Limitations te
thison that right in
accordance with the-rules
faid-down-in-Article 13
of Directive 95/46/EC
mayaremay therefore be
justified._However, such
limitations have to be
counterbalanced by the
effective powers granted
to the data protection
authorities, including
indirect access powers,
laid down in Directive
95/46/EC, enabling them

to investigate, on an ex
officio basis or on the
basis of a complaint, any
claims concerning
problems with personal
data processing. This
should in particular
include access to the
data file at the obliged

As pointed out higher up
in the same paragraph,
access to information in
SARs could seriously
undermine the
effectiveness of the fight
against ML/TF.

NL:

EP text is OK
ES:

The main objective of the
AMLD is to prevent
effectively ML. It has
therefore to state very
clearly that limitations of
the rights of the data
subject ARE justified.

We don’t oppose to the
explicit mention of the
indirect access. However,
we wonder why both in
the wversion of the
Council, and even more
highlighted in the EP’s
one, only the restrictions
to the right of access
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entity.

entity.

are/may be  justified.
Does it means that the
person can oppose to the
treatment of his data or
claim for deletion in the
framework of an analyses
or STR? Art. 13 of the
PD Directive allows for
additional restrictions of
rights.

The wording of this
recital should follow
closely the Council’s GA
without any  further
additions (see our general
comments on data
protection — article 39a).
LL:

1) "Are" is better than
"may" because we
shouldn't use may in
recitals....

2) "have to be" should be
replaced by "should"
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63.

Recital 35

(35) Persons who merely
convert paper documents
into electronic data and
are acting under a
contract with a credit
institution or a financial
institution do not fall
within the scope of this
Directive, nor does any
natural or legal person
that provides credit or
financial institutions
solely with a message or
other support systems for
transmitting  funds or
with clearing and
settlement systems.

(35) Persons who
merely convert paper
documents into

electronic data and are
acting under a contract
with a credit institution
or a financial institution
do not fall within the
scope of this Directive,
nor does any natural or
legal person that provides
credit or financial
institutions solely with a
message or other support
systems for transmitting
funds or with clearing
and settlement systems.

(35) Persons who merely
convert paper documents
into electronic data and
are acting under a
contract with a credit
institution or a financial
institution do not fall
within the scope of this
Directive, nor does any
natural or legal person
that provides credit or
financial institutions
solely with a message or
other support systems for
transmitting  funds or
with clearing and
settlement systems.

(35)— Persons who
merely convert paper
documents into

electronic data and are
acting under a contract
with a credit institution
or a financial institution
do not fall within the
scope of this Directive,
nor does any natural or
legal person that provides
credit or financial
institutions solely with a
message or other support
systems for transmitting
funds or with clearing
and settlement systems.

LL:

1) a credit institution or
a financial institution
SHOULD not fall

2) nor SHOULD any
natural or legal person
that provides

64.

Recital 36

(36) Money laundering
and terrorist financing
are international
problems and the effort
to combat them should
be global. Where Union
credit and financial
institutions have
branches and subsidiaries
located in third countries
where the legislation in

(36) Money

laundering and terrorist
financing are
international  problems
and the effort to combat
them should be global.
Where Union credit and
financial institutions
have branches and
subsidiaries located in
third countries where the

(36) Money laundering
and terrorist financing
are international
problems and the effort
to combat them should
be global. Where Union
credit and financial
institutions have
branches and subsidiaries
located in third countries
where the legislation in

(36)— _Money

laundering and terrorist
financing are
international  problems
and the effort to combat
them should be global.
Where Union credit and

financial institutions
have branches and
subsidiaries located in

third countries where the
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this area is deficient, they
should, in order to avoid
the application of very
different standards within
the institution or group of
institutions, apply Union
standards or notify the
competent authorities of
the home Member State
if application of such
standards is impossible.

legislation in this area is
deficient, they should, in
order to avoid the
application  of  very
different standards within
the institution or group of
institutions, apply Union
standards or notify the
competent authorities of
the home Member State
if application of such
standards is impossible.

this area is deficient, they
should, in order to avoid
the application of very
different standards within
the institution or group of
institutions, apply Union
standards or notify the
competent authorities of
the home Member State
if application of such
standards is impossible.

legislation in this area is
deficient, they should, in
order to avoid the
application  of  very
different standards within
the institution or group of
institutions, apply Union
standards or notify the
competent authorities of
the home Member State
if application of such
standards is impossible.

65.

Recital 37

(37) Feedback should,
where practicable, be
made available to obliged
entities on the usefulness
and follow-up of the
suspicious  transactions
reports they present. To
make this possible, and
to be able to review the

effectiveness of their
systems to  combat
money laundering and
terrorist financing
Member States should
keep and improve the
relevant statistics. To
further  enhance the

(37) Feedback should,
where practicable, be
made available to obliged
entities on the usefulness
and follow-up of the
suspicious  transactions
reports they present. To
make this possible, and
to be able to review the

effectiveness of their
systems to  combat
money laundering and
terrorist financing
Member States should
keep and improve the
relevant statistics. To
further  enhance the

(37) Feedback should,
where possible, be made
available to obliged
entities on the usefulness
and follow-up of the
suspicious transactions
reports they present. To
make this possible, and
to be able to review the
effectiveness of their
systems to combat
money laundering and
terrorist financing
Member States should
keep and improve the
relevant statistics. To
further enhance the

(37)—_Feedback
should, where
practicablepossible, be
made available to obliged
entities on the usefulness
and follow-up of the
suspicious transactions
reports they present. To
make this possible, and
to be able to review the
effectiveness of their
systems to combat
money laundering and
terrorist financing
Member States should
keep and improve the
relevant statistics. To

UK:

We do not support a
formal evaluation of
NRA. The Council text is
more  balanced and
preferable.

BE:

Keep Council text:

The following EP text
“Including an evaluation

of national risk
assessments. The
Commission should carry
out the first such
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quality and consistency
of the statistical data
collected at Union level,
the Commission should
keep track of the EU-

wide  situation  with
respect to the fight
against money

laundering and terrorist
financing and publish
regular overviews.

quality and consistency
of the statistical data
collected at Union level,
the Commission should
keep track of the EU-

wide  situation  with
respect to the fight
against money

laundering and terrorist
financing and publish
regular overviews.

quality and consistency
of the statistical data
collected at Union level,
the Commission should
keep track of the Union-
wide situation with
respect to the fight
against money
laundering and terrorist
financing and publish
regular overviews,
including an evaluation
of national risk
assessments. The
Commission should
carry out the first such
overview within one year
from the date of entry
into force of this
Directive.

further enhance the
quality and consistency
of the statistical data
collected at Union level,
the Commission should
keep track of the
EUJUnion-wide situation
with respect to the fight
against money
laundering and terrorist
financing and publish
regular overviews:,
including an evaluation
of national risk
assessments. The
Commission should
carry out the first such
overview within one year
from the date of entry
into force of this
Directive.

overview within one year
from the date of entry

into force of this
Directive” should be
deleted

Indeed, this recital deals
with statistics.
DE:

We welcome the
evaluation of national
risk assessments. But
instead of a review
carried out by the COM
we would prefer a peer-
review among member
states. Moreover we
think that the timeframe
of one year might be too
ambitious.

NL:

We prefer the GA text.
We do not want the
Commission, in an AML
CFT overview, to
provide an evaluation of
national risk assessments.
We do not see this (doing
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an evaluation) as a role
for the Commission.
PL:

PL prefers the wording
as proposed by the
Council. PL questions
the  right of the
Commission to evaluate

the national risk
assessments.
ES:

In any case, the last
sentence should refer to
the supranational risk
assessments.

PT:

The overviews to be
carried out by the
Commission shall not be
framed within a broader
role where the
Commission is tasked
with the responsibility of
carrying out
supplemental
assessments on MS’s
AML/CFT legislation.

Page 118 of 150




AMLD - Recitals (Council’s GA vs ECON vote)

IDOCUMENT PARTIALLY ACCESSIBLE TO THE PUBLIC (25.10.2016)|

Deadline: 12/09/2014

Therefore, we do not
agree with the EP’s
proposal for an
“evaluation of national
risk assessments” taking
place under the
procedure foreseen

in Article 6a of the EP’s
proposal, with which we
strongly disagree (see our
comments on this
provision).

66.

Recital 37a
(new)

(37a) Where Member
States decide to require
issuers of electronic
money and payment
service providers
established on their
territory in forms other

than a branch, and
whose head office is
situated in another
Member State, to
appoint a central
contact point in their
territory, they may

(37a) Member States
should not only ensure
that obliged entities
comply with the relevant
rules and guidelines, but
should also have systems
in place that actually
minimise the risks of
money laundering
within those entities.

UK:

The Council text is fine
but unnecessary as the
technical standards will
set this all out._ (Andy
Watson may comment

further).
BE:

The Council text has
been negotiated at length
and the EP does not
know what is behind this;
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require that such a
central contact point,
acting on behalf of the
appointing institution,
ensures the
establishments’
compliance with
AML/CFT rules. They
should also ensure that
this requirement is
proportionate and does
not go beyond what is
necessary to achieve the
aim of ensuring the
compliance with
AML/CFT rules,
including by facilitating
the respective
supervision.

supervision:(37a)
Member States should
not only ensure that
obliged entities comply

Absolute necessity to
keep the text of the
Council.

Many of the text
amendments made by the
EP are going backwards,
showing a clear lack of
comprehension of the
issues at stake of the
functioning of an FIU.
DE:

Provided that the
designation of a central
contact point will be
included into the AMLD
the aspect should be
reflected in the recitals.
NL:

Both the GA and EP

with the relevant rules

texts could be included.

and guidelines, but
should also have systems

However, they should be
in separate recitals

in place that actually
minimise the risks of
money laundering

within those entities.

ES:

Recitals (37a)- (40). We
obviously support the
inclusion of the new text
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proposed by the Council,
without prejudice, that as
delegation we could
support a  stronger
approach, in particular in
what concerns recital
(40a) banking registries
or alternative systems to
obtain information on a
person without a prior
notice

PT:

Further to the comments
on article 42 (8), we fully
support the Council’s GA
on recital (37a).

LL:

Change _'territory, they
may'  to _"territory,
they should be able to"
And

"They should also
ensure that" to
"MEMBER STATES
should also  ensure
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67.

Recital 37b
(new)

that™
(37b) In order to be able | (37b) In order to be able | NL:
to review the to review the
effectiveness of their effectiveness of their EP text is OK
systems to combat systems to combat ES:
money laundering and money laundering and
terrorist financing, terrorist financing, This is duplicative of
Member States should Member States should recital (37)
keep and improve the keep and improve the PT:

relevant statistics. In
order further to enhance
the quality and
consistency of the
statistical data collected
at Union level, the
Commission should keep
track of the Union-wide
situation with respect to
the fight against money
laundering and terrorist
financing and should
publish regular
overviews.

relevant statistics. In
order further to enhance
the quality and
consistency of the
statistical data collected
at Union level, the
Commission should keep
track of the Union-wide
situation with respect to
the fight against money
laundering and terrorist
financing and should

publish regular
OVerviews.

In order to enhance the
quality of statistical data
(which are currently poor
across the EU), we
welcome  the  tasks
entrusted to the
Commission under this
newly added recital by
the EP.

However, the publication
of these overviews on
statistical data shall not
be framed within a
broader role where the
Commission is tasked
with the responsibility of
carrying out
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supplemental
assessments on MS’s
AML/CFT legislation
(see our comments on
article 6a).

68.

Recital 38

(38) Competent
authorities should ensure
that, in regard to
currency exchange
offices, trust and
company service
providers or gambling
service providers, the

persons who effectively
direct the business of
such entities and the
beneficial owners of such
entities are fit and proper
persons. The criteria for
determining whether or
not a person is fit and

proper should, as a
minimum, reflect the
need to protect such
entities  from  being
misused by their
managers or beneficial
owners for  criminal

(38) Competent

authorities should ensure
that, in regard to
currency exchange
offices, trust and
company service
providers or gambling
service providers, the
persons who effectively
direct the business of
such entities and the
beneficial owners of such
entities are fit and proper
persons. The criteria for
determining whether or
not a person is fit and
proper should, as a
minimum, reflect the
need to protect such
entities  from  being
misused by their
managers or beneficial
owners for  criminal

(38) Competent
authorities should ensure
that, in regard to
currency exchange
offices, trust and
company service
providers or gambling
service providers, the

persons who effectively
direct the business of
such entities and the
beneficial owners of such
entities are fit and proper
persons. The criteria for
determining whether or
not a person is fit and

proper should, as a
minimum, reflect the
need to protect such
entities  from  being
misused by their
managers or beneficial
owners for  criminal

(38)—_Competent
authorities should ensure

that, in regard to
currency exchange
offices, trust and
company service
providers or gambling
service providers, the

persons who effectively
direct the business of
such entities and the
beneficial owners of such
entities are fit and proper
persons. The criteria for
determining whether or
not a person is fit and

proper should, as a
minimum, reflect the
need to protect such
entities  from  being
misused by their
managers or beneficial
owners for  criminal
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purposes. purposes. purposes. purposes.
(38a) Where an (382) W UK:
obliged entity operates sbliced—entity_operates
establishments in tablis) : | FCA views needed -
another Member State, ther_M St shall | just reiterate our
including through a includi m * | points in the cover email.
network of agents, the work_of T Carolin- Andy you have
home country’s I — | the home-host
competent authority is : thorit | supervision note  we
responsible for bl ; shared with you 10 days
supervising the obliged isingt bliced | 290 and your comments
entity’s application of o lieati ;| are pending.
group AML/CTF AML/CTE BE:
policies and processes. lici |
Recital 38a This may involve on- Thi imvol “ | The Council text has

69. (new) site visits in 7 isit —— | been negotiated at length
establishments based in astablishments basedin and the EP does not
another Member State. m M St know what is behind this;
The home country’s T ; . | Absolute necessity to
competent authority competent__authority keep the text of the
should cooperate hould ; Council.
closely with the host losel Tt host DE:
country’s competent 5
authority and inform thorit | inf We support the
the host country’s I I .- | incorporation of Recitals
competent authority of competent_authority of 38a and 38b (new) and
any issues that could . that Id the respective articles
affect their assessment Froct_thei into the AMLD in order
of the establishment’s 6 blisl 5 | to improve the home/host
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compliance with the

host country’s
AML/CFT obligatio

ns.

supervision in cases of
cross border services and
to determine the
obligation of obliged
entities  operating by
using the European
passport with respect to
the host country
AML/CFT regime.

FR:
France  supports  this

Recital
NL:

We would want the GA
text to be included.
PL:

PL supports the inclusion
of recital 38a as in the
version proposed by the
Council.

PT:

We agree with the
Council’s GA proposed
wording and we believe
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that it should be
maintained.

However , an explicit
reference  to  e-money
distributors has to be
placed in this recital, in
order to achieve a
desirable symmetry with
the supervisory powers
conferred by recital
(38b). (“Where an
obliged entity operates
establishments in another
Member State, including
through a network of
agents or ersons
distributing __electronic
money according  to
Article 3 (4) of Directive
2009/110/EC [...]).

This  amendment s
essential to define the
scope of Article 42 (1a)
of the Council’s GA (see
our comments on such
provision).

LL:
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What is the right term
"on-site  visit"(38a) or
"onsite inspections”(38b)
or "on the spot checks"
(previous EU texts)?

70.

Recital 38b
(new)

(38b) Where an
obliged entity operates
establishments in
another Member State,
including through a
network of agents or
persons distributing
electronic money
according to Article 3
(4) of Directive
2009/110/EC, the host
country’s competent
authority retains
responsibility for
enforcing the
establishment’s
compliance with
AML/CTF
requirements,
including, where
apropriate, by carrying

out onsite inspections
and offsite monitoring

and by taking
appropriate and

BE:

The Council text has
been negotiated at length
and the EP does not
know what is behind this;
Absolute necessity to
keep the text of the
Council.

FR:

France  supports this
Recital
NL:

We would want the GA
text to be included.
PL:

PL supports the inclusion
of recital 38b as in the
version proposed by the
Council.

PT:
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proportional measures
to address serious
infringements of these
requirements. The host
country’s competent
authority should
cooperate closely with
the home country’s
competent authority
and inform the home
country’s competent
authority of any issues
that could affect their
assessment of the
obliged entity’s
application of group
AML/CTEF policies and
processes. In order to
remove serious
infringements of
AML/CFT rules that
require immediate
remedies, the host
country’s competent
authority may be
empowered to apply
appropriate and
proportionate
temporary remedial
measures, applicable

We do not agree with
any decrease of the

supervisory POWers

arising from the

Council’s GA on_article

45  (4), with the

interpretation given by
recital (38b) as proposed
by the Council.

Further to our remarks on
article 45 (4), we would
like to stress that the
width of the supervisory

powers _conferred on the

host CA towards agents

and distributors (as well

as other forms of
establishment) should at
least be maintained.
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71.

Recital 39

under similar measures——applicable
circumstances to ynder——similar
obliged entities under circumstances———to
their competence, to obliged—entities—under
address such serious their—competence—to
failings, where address—such—serious
appropriate, with the failings—————where
assistance of, or in appropriate—with—the
cooperation with the assistance—of—or—in
home country’s cooperation—with—the
competent authority. home ——country’s
competentauthority
(39) Taking into account (39)  Taking into (39) Taking into account | (39)—_Taking into Uk:

the transnational
character of  money
laundering and terrorist
financing, co-ordination
and co-operation
between EU FIUs are
extremely important.
This co-operation has so
far only been addressed
by Council Decision
2000/642/JHA  of 17
October 2000 concerning

account the transnational
character of money
laundering and terrorist
financing, co-ordination
and co-operation
between EU FIUs are
extremely important.
TFhis-co-operation-has-so
far-enly-been-addressed
2000/6423HA-oF 17

October-2000-concerning

the transnational
character of  money
laundering and terrorist
financing, coordination
and cooperation between
EU FIUs are extremely
important. Such
cooperation has so far
been addressed only by

Council Decision
2000/642/JHA®2. In order
to ensure better

account the transnational
character of  money
laundering and terrorist
financing, s
ordinationcoordination
and co-
operationcooperation

between EU FIUs are
extremely important.
Fhis—eo-speration—Such

cooperation has so far
onhy-been addressed only

The UK was not clear
why the EP amendment
changes FIU to FUI?!
NL.:

EP text is OK
RO:

RO requests to correct
the term of FUIs used
in the 3™ thesis into

52

Council Decision 2000/642/JHA of 17 October 2000 concerning arrangements for cooperation between financial intelligence units of the Member States in respect
of exchanging information (OJ L 271, 24.10.2000, p. 4).
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arrangements for
cooperation between
financial intelligence
units of the Member
States in respect of
exchanging

information®. In order to
ensure better co-
ordination and

cooperation between
FUIs, and in particular to
ensure that suspicious
transactions reports reach
the FIU of the Member
State where the report
would be of most use,
more detailed, further
going and up-dated rules
should be included in this
Directive.

.
EF_SGBEI_GEIIG_I Ialel_tween
units-ofthe- Member
States-in-respect-of
exchanging
information®-In order to
ensure-betterco-

iratiorimprove such
coordination and
cooperation between
FIUs, and in particular to
ensure that suspicious
transactions reports reach
the FIU of the Member
State where the report
would be of most use,
more-detailed,-further
going-and-up-dated rules
should be included in this
Directive.

coordination and
cooperation between
FUIs, and in particular to
ensure that suspicious
transactions reports reach
the FIU of the Member
State where the report
would be of most use,
more detailed, further
going and up-dated rules
should be included in this
Directive.

by Council Decision
2000/642/JHA—of—17

October-2000-coneerning
e
.
eﬁ_eepe_atlle . b“e_tween
SR e he—romber
States—in—respect—of
exchanging
information™.>". In order
to ensure better eo-
RN !
coordination and
cooperation between
FlJsFUIs, and in
particular to ensure that
suspicious  transactions
reports reach the FIU of
the Member State where
the report would be of
most use, more detailed,
further going and up-
dated rules should be

FlUs.
LL:

1) "Are" or "should be"
extremely important?

2) EP _ reference for
Council Decision
2000/642/JHA_is correct

OJ L 271, 24.10.2000, p. 4.

— 03271 24.10.2000 p-4-
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included in this
Directive.

(39a) The “EU Boa) el UK:
Financial Intelligence Financial-ntelligence
Units’ Platform”, an its> 2 UK FIU do you want to
informal group B e e keep this?
composed of composed-of BE:
representatives from representatives from
Member States’ FIUs Member-States”> FlUs There is no harm to
and active since 2006, is and-activesince2006-is | mention this in the recital
used to facilitate ysed-tofacilitate since this is what
cooperation among cooperation-among happens effectively._The
national FIUs and pational Fldsand Council text should be

Recital 39a exchan_qe views on co- exehanqemew&en@e- kept.

72. (New) operation related issues operationrelatedissues | FR:
such as effective such-as-effective
international FIUs co- international FlJsco- France  supports this
operation, the joint operation—thejoint Recital
analysis of cross-border analysis-of cross-border | NL.:
cases as well as trends cases-as-well astrends
and factors relevant to and-factorsrelevantto We would want the GA
assessing money assessing-money text to be included.
laundering and Londesiagond RO:
terrorist financing risks terroristfinancingrisks
both on the national both-on-the national RO is in favour of
and supranational level. ahd-supranationaklevel | maintaining the EU
Council proposal.
3 Recital 40 | (40)  Improving  the (40)  Improving the (40) Improving the (40)—_Improving the DELETED

exchange of information

exchange of information

exchange of information

exchange of information
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between FIUs within the
EU is of particular
importance to face the
transnational character of
money laundering and
terrorist financing. The
use of secure facilities

for the exchange of
information,  especially
the decentralised
computer network
FIU.net and the
techniques offered by

that network should be
encouraged by Member
States.

between FIUs within the
EU is of particular
importance to face the
transnational character of
money laundering and
terrorist financing. The
use of secure facilities
for the exchange of
information, especially
the decentralised
computernetwork
FlUnetand-the
techniques-offered-by
that-network-should-be
encodraged-by-Member
States-FIU.net network
or its successor and the
techniques offered by
that network, should be
encouraged by Member
States. The initial
exchange between the
F1Us of information
related to money
laundering or terrorist
financing for analytical
purposes and which is
not further processed
or disseminated should
be allowed unless it

between FIUs within the
Union is of particular
importance to face the
transnational character of
money laundering and
terrorist financing. The
use of secure facilities
for the exchange of
information JJand the
techniques offered by
such facilities should be
encouraged by Member
States. .

between FIUs within the
EUUnion is of particular
importance to face the
transnational character of
money laundering and
terrorist financing. The
use of secure facilities
for the exchange of

information,-especially
thedosoninlsed

computer-network
Fidnet_[] and the
techniques offered by
that-netwerksuch
facilities should be
encouraged by Member
States.ElJ-nethetwork
or-its successor-and-the
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would compromise the be-allowed-unless-it
legitimate interests of would-compromise the
the Member State or of legitimate-interestsof
a natural or legal the Member State orof
person. Exchanges of anaturalorlegal
information on cases person-—Exchanges-of
identified by EU FIUs information-on-cases
as possibly involving identified by EU-FIUs
tax crimes should be aspossibly-invelving
without prejudice to taxcrimesshould be
exchanges of without prejudice to
information in the field exchanges of

of taxation, in information-in-the field
accordance with of taxationin

Council Directive accordancewith
2011/16/EU on Council-Directive
administrative 200116/EUon
cooperation in the field administrative

of taxation and cooperationin-the field
repealing Directive of taxationand
77/799/EEC™ or in repealing Directive
accordance with 72799/EEC™® orin
international standards accordancewith

on the exchange of international standards
information and ontheexchangeof
administrative informationand

% 0J L 336, 27.12.1977, p. 15
| ©31 33627121977 p 15
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cooperation in tax administrative
matters. cooperationin-tax
matters .
(40a) In order to be {40a)nordertobe DELETED
able to respond fully able-torespond-fully
and rapidly to enquiries andrapidlyto-enguiries
from FlUs, obliged from ElJs obliged
entities need to have in entities-need-to-havein
place effective systems place-effective systems
enabling them to have enablingthemto-have
full and timely access full and-timely-access
through secure and through-secure-and
confidential channels to confidential channelsto
information about information-about
business relationships business-relationships
Recital 40a that they maintain or thatthey-maintainor
(new) have maintained with Povomaoiatelaedbadts
specified legal or specified-legalor
natural persons. natural-persons:
Member States could, Member Statescould;
for instance, consider forinstance consider
putting in place systems putting-inplace-systems
of banking registries or of banking registriesor
electronic data retrieval electronic dataretrieval
systems which would systems-which-would
provide FIUs with provide FlUs with
access to information accessto-information
on bank accounts. on-bank-accounts:
Member States could Member States-could
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also consider alsoconsider
establishing establishing
mechanisms to ensure mechanisms-to-ensure
that competent thatcompetent
authorities have authoritieshave
procedures in place in proceduresinplacein
order to identify assets orderto-identifyassets
without prior witheut prior
notification to the notification-to-the
OWner. oWRner:
(40b) Member States {406} Member-States DELETED
should encourage their should-encourage their
competent authorities competentauthorities
to rapidly, ooy
constructively and constructively-and
effectively provide the effectively provide the
widest range of widest range-of
international international

Recital 40b cooperation fo_r the eeeeer&ﬂen—fepthe

(new) purposes of this putposes obthis

Directive, including the Directive-includingthe
exchange of exchange-of
information between information-between
non-counterpart non-counterpart
authorities amongst authoritiesamongst
Member States, without Member-States—without
prejudice to any rules prejudice to-any-rules
and procedures and-procedures
applicable to judicial applicable to-judicial
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cooperation in criminal
matters.

ionincriminal
matters:

76.

Recital 41

(41) The importance of
combating money
laundering and terrorist
financing should lead
Member States to lay
down effective,
proportionate and
dissuasive sanctions in
national law for failure to

respect the national
provisions adopted
pursuant to this

Directive. Member States
currently have a diverse
range of administrative
measures and sanctions
for breaches of the key
preventative  measures.
This diversity could be
detrimental to the efforts
put in combating money
laundering and terrorist
financing and the Union's
response is at risk of
being fragmented. This
Directive should
therefore include a range

(41)  The importance
of combating money
laundering and terrorist
financing should lead
Member States to lay
down effective,
proportionate and
dissuasive
administrative
measures and sanctions
in national law for failure
to respect the national
provisions adopted
pursuant to this
Directive. Member States
currently have a diverse
range of administrative
measures and sanctions
for breaches of the key
preventative
reasuresprovisions.
This diversity could be
detrimental to the efforts
putmade in combating
money laundering and
terrorist financing and
the Union's response is at

(41) The importance of
combating money
laundering and terrorist
financing should lead
Member States to lay
down effective,
proportionate and
dissuasive sanctions in
national law for failure to
respect the national
provisions adopted
pursuant to this
Directive. Member States
currently have a diverse
range of administrative
measures and sanctions
for breaches of the key
preventative measures.
This diversity could be
detrimental to the efforts
put into combating
money laundering and
terrorist financing and
the Union's response is at
risk of being fragmented.
This Directive should
therefore include a range

(41)—_The importance
of combating money
laundering and terrorist
financing should lead
Member States to lay
down effective,
proportionate and
dissuasive
measures-and-sanctions
in national law for failure
to respect the national
provisions adopted
pursuant to this
Directive. Member States
currently have a diverse
range of administrative
measures and sanctions
for breaches of the key
preventative
FReasresprovisions-mea
sures. This diversity
could be detrimental to
the efforts putmade
#put into combating
money laundering and
terrorist financing and

Fl:

It is important that the
wording of the GA is
kept because of the
reference made to
administrative measures
that are in the scope of
the AMLD.

NL:

We would want the GA
text to be included.
PL:

We support the recital
41 as in the version
proposed by the
Council. Please note the
comments to the art. 56.
LL:

1) Do administrative
refer only to measures or
also sanctions?

2) "that" is correct term
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of administrative
measures and sanctions
that Member States shall
have available for
systematic breaches of
the requirements relating
to customer due diligence
measures, record
keeping, reporting of
suspicious  transactions
and internal controls of
obliged entities. This
range should be
sufficiently  broad to
allow Member States and
competent authorities to
take account of the
differences between
obliged entities, in
particular between
financial institutions and
other obliged entities, as
regards their size,
characteristics and areas
of activity. In the
application of  this
Directive, Member States
should ensure that the
imposition of
administrative measures

risk of being fragmented.
This Directive should
therefore include a range
of administrative
measures and sanctions
that Member States shall
at least have available
for serious, repetitive or
systematic breaches of
the requirements relating
to customer due diligence
measures, record
keeping, reporting of
suspicious transactions
and internal controls of
obliged entities. This
range should be
sufficiently broad to
allow Member States and
competent authorities to
take account of the
differences between
obliged entities, in
particular between credit
and financial institutions
and other obliged
entities, as regards their
size, characteristics and
areas of activity. In the
application of this

of administrative
measures and sanctions
that Member States shall
have available for
systematic breaches of
the requirements relating
to customer due diligence
measures, record
keeping, reporting of
suspicious transactions
and internal controls of
obliged entities. That
range should be
sufficiently broad to
allow Member States and
competent authorities to
take account of the
differences between
obliged entities, in
particular between
financial institutions and
other obliged entities, as
regards their size,
characteristics, level of
risk and areas of activity.
In the application of this
Directive, Member States
should ensure that the
imposition of
administrative measures

the Union's response is at
risk of being fragmented.
This Directive should
therefore include a range
of administrative
measures and sanctions
that Member States shall
atleast-have available
for-serious repetitive or
systematic breaches of
the requirements relating
to customer due diligence
measures, record
keeping, reporting of
suspicious transactions
and internal controls of
obliged entities.
FhisThat range should be
sufficiently broad to
allow Member States and
competent authorities to
take account of the
differences between
obliged entities, in
particular between eredit
ane-financial institutions
and other obliged
entities, as regards their
size, characteristics, level
of risk and areas of
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and sanctions in
accordance  with this
Directive and of criminal
sanctions in accordance
with national law does
not breach the principle
of ne bis in idem.

Directive, Member States
should ensure that the
imposition of
administrative measures
and sanctions in
accordance with this
Directive and of criminal
sanetionspenalties in
accordance with national
law does not breach the
principle of ne bis in
idem.

and sanctions in
accordance with this
Directive and of criminal
sanctions in accordance
with national law does
not breach the principle
of ne bis in idem.

activity. In the
application of this
Directive, Member States
should ensure that the
imposition of
administrative measures
and sanctions in
accordance with this
Directive and of criminal

i jessancti
ons in accordance with
national law does not
breach the principle of ne
bis in idem.

77.

Recital 41a
(new)

(41a) For the purposes
of assessing the
appropriateness of
persons holding a
management function
in or otherwise
controlling obliged
entities, information
about criminal
convictions should be

exchanged in

BE:

This recital added by the
Council should be
maintained.

Fl:

We support the GA. It is
important to  clearly
indicate that Framework
Decisions’  scope  or
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accordance with
Framework Decision
2009/315/JHA’" and
Decision
2009/316/JHA®, as
transposed into
national law, and with
other relevant
provisions of national
law.

content is not altered by
the AMLD.
NL:

We would want the GA
text to be included.
PT:

Criminal records
undoubtedly constitute a
very valuable source for

“fit and proper”
assessments.

LL:

Legal issue the
Directive _imposes the
respect  of national

law...to be checked...

78.

Recital 42

(42) Technical standards
in  financial  services
should ensure consistent
harmonisation and

(42) Technical

standards in financial
services should ensure
consistent harmonisation

(42) Technical standards
in  financial services
should ensure consistent
harmonisation and

(42)— _Technical

standards in financial
services should ensure
consistent harmonisation

57
58
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adequate protection of
depositors, investors and
consumers across the
Union. As bodies with
highly specialised
expertise, it would be
efficient and appropriate
to entrust EBA, EIOPA

and ESMA with the
elaboration  of  draft
regulatory technical

standards which do not
involve policy choices,

and adequate protection
of depositors, investors
and consumers across the
Union. As bodies with
highly specialised
expertise, it would be
efficient and appropriate
to entrust EBA, EIOPA
and ESMA with the
elaboration  of  draft
regulatory technical
standards which do not
involve policy choices,

adequate protection of
depositors, investors and
consumers across the
Union. As bodies with
highly specialised
expertise, it would be
efficient and appropriate
to entrust the ESAs with
the elaboration of draft
regulatory technical
standards which do not
involve policy choices,
for submission to the

and adequate protection
of depositors, investors
and consumers across the
Union. As bodies with
highly specialised
expertise, it would be
efficient and appropriate
to entrust EBA—EIOPA
and-ESMAthe ESAs with
the elaboration of draft
regulatory technical
standards which do not
involve policy choices,

79.

Recital 42 a
(new)

for submission to the | for submission to the | Commission. for submission to the
Commission. Commission. Commission.
(42a) To allow (42a) To allow LV:
competent authorities competent authorities
and obliged entities to and obliged entities to We cannot support

better evaluate the risks
arising from certain
transactions, the
Commission should
draw up a list of the
jurisdictions outside the
Union that have
implemented rules and
regulations similar to
those laid down in this
Directive.

better evaluate the risks
arising from certain
transactions, the
Commission should
draw up a list of the
jurisdictions outside the
Union that have
implemented rules and
regulations similar to
those laid down in this
Directive.

proposal of Parliament

because it will take
disproportional
resources and it is

impossible to evaluate
all countries of the
world.

UK:

The UK position on the
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equivalence list is well
known by  Council.
Given that the EP text
refers to both White and
Black listing, we would
consider black listing as
the better option should a
list remain in the text —
and this despite our
misgivings on the issue.

The third country
equivalence process has
been politicised, FATF
has criticised Member
States using such listing
as it led to business doing
no due diligence on
business partners
operating in equivalent
third country. Keeping
the equivalence list is

tantamount to a
weakening of the EU
AML regime.

BE:

See the comments
regarding the provision
added to the text of the
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AMLD that matches with
this recital : it seems
unlikely that the
technique of the white
list will be maintained.
NL.:

We strongly object to the
EP text. We see no need

for a ‘white list’. It does
not fit the risk based
approach, favoured by
FATF.

ES:

We support the
reintroduction of the
“equivalence list”
proposed by the EP, but
consider that it should
read:

“....from certain
transactions, the
Commission and _the
EGMLFT should...”

PT:

See our comments on the
EU’s approach towards
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3" countries (comments
on articles 8a and 24).
There is no point in
maintaining this recital if
the “white-list approach”
is withdrawn from the
text.

80.

Recital 43

(43) The Commission
should adopt the draft
regulatory technical
standards developed by
EBA, EIOPA and ESMA
pursuant to Article 42 of
this Directive by means
of delegated acts
pursuant to Article 290
of the Treaty on the
Functioning  of  the
European Union and in
accordance with Articles
10 to 14 of Regulation

(EU) No 1093/2010,
Regulation (EU) No
1094/2010 and
Regulation (EU) No
1095/2010.

(43) The Commission
should adopt the draft
regulatory technical
standards developed by
EBA, EIOPA and ESMA
pursuant to Article 42 of
this Directive by means
of delegated acts
pursuant to Article 290
of the Treaty on the
Functioning  of  the
European Union and in
accordance with Articles
10 to 14 of Regulation

(EU) No 1093/2010,
Regulation (EU) No
1094/2010 and
Regulation (EU) No
1095/2010.

(43) The Commission
should adopt the draft
regulatory technical
standards developed by
the ESAs pursuant to
Article 42 of this
Directive by means of
delegated acts pursuant
to Article 290 TFEU and
in  accordance  with
Articles 10 to 14 of
Regulation (EU) No
1093/2010, of Regulation
(EU) No 1094/2010 and
of Regulation (EU) No
1095/2010.

(43)—_The

Commission should
adopt the draft regulatory
technical standards
developed by EBA;
ElOPA—and—ESMALhe
ESAs pursuant to Article
42 of this Directive by
means of delegated acts
pursuant to Article 290
of —the—Treaty—on—the
Functioning——of——the
European—UnienTFEU
and in accordance with
Articles 10 to 14 of
Regulation (EU) No
1093/2010, of Regulation
(EU) No 1094/2010 and
of Regulation (EU) No

LL:

1) use TFEU

2) no references to
specific _articles in the
recitals
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1095/2010.

(44) In view of the very | (44) In view of the | (44) In view of the very | (44)—.In view of the

substantial amendments | very substantial | substantial amendments | very substantial

that would need to be | amendments that would | that would need to be | amendments that would

made  to Directive [ need to be made to|made to  Directives | need to be made to

2005/60/EC and | Directive ~ 2005/60/EC | 2005/60/EC and | DirectiveDirectives
81. Recital 44 | Directive  2006/70/EC, | and Directive | 2006/70/EC, they should | 2005/60/EC and

they should be merged | 2006/70/EC, they should | be merged and replaced | Bireetive——2006/70/EC,

and replaced for reasons | be merged and replaced | for reasons of clarity and | they should be merged

of clarity and | for reasons of clarity and | consistency. and replaced for reasons

consistency. consistency. of clarity and

consistency.

(45) Since the objective | (45) Since the | (45) Since the objective | (45)—_Since the R

of this Directive, namely | objective of this | of this Directive, namely | objective of this L

the protection of the | Directive, namely the | the protection of the | Directive, namely the El?hprct)]posal IS 1N dllng

financial ~ system by | protection of the financial | financial ~ system by | protection of the financial ¥V't Ite izt gLk

means of prevention, | system by means of | means of prevention, | system by means of wuf‘

investigation and | prevention, investigation | investigation and | prevention, investigation But_ "by reason of the

detection of money | and detection of money | detection of money | and detection of money sca_le "’,I,nd ef{}ectls dOf tge
82. Recital 45 | laundering and terrorist | laundering and terrorist | laundering and terrorist | laundering and terrorist action, shou €

financing, cannot be
sufficiently achieved by
the Member States, as
individual measures
adopted by  Member
States to protect their
financial systems could
be inconsistent with the

financing, cannot be
sufficiently achieved by
the Member States, as
individual measures
adopted by  Member
States to protect their
financial systems could
be inconsistent with the

financing, cannot be
sufficiently achieved by
the Member States, as
individual measures
adopted by  Member
States to protect their
financial systems could
be inconsistent with the

financing, cannot be
sufficiently achieved by
the Member States, as
individual measures
adopted by  Member
States to protect their
financial systems could
be inconsistent with the

replaced by a real reason
in line with this Directive

"the Union may adopt
measures, in accordance
with the principle of
subsidiarity as set out in
Article 5 of the Treaty on
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functioning  of  the
internal market and with
the prescriptions of the
rule of law and Union
public policy and can
therefore, by reason of
the scale and effects of
the action, be better
achieved at Union level,
the Union may adopt
measures, in accordance
with the principle of
subsidiarity as set out in
Article 5 of the Treaty on
European  Union. In
accordance  with  the
principle of
proportionality, as set out
in that Article, this
Directive does not go
beyond what is necessary
in order to achieve that
objective.

functioning  of  the
internal market and with
the prescriptions of the
rule of law and Union
public policy and can
therefore, by reason of
the scale and effects of
the action, be better
achieved at Union level,
the Union may adopt
measures, in accordance
with the principle of
subsidiarity as set out in
Article 5 of the Treaty on
European  Union. In
accordance  with  the
principle of
proportionality, as set out
in that Article, this
Directive does not go
beyond what is necessary
in order to achieve that
objective.

functioning of  the
internal market and with
the prescriptions of the
rule of law and Union
public policy but can
rather, by reason of the
scale and effects of the
action, be better achieved
at Union level, the Union
may adopt measures, in
accordance  with  the
principle of subsidiarity
as set out in Article 5 of
the Treaty on European
Union. In accordance
with the principle of
proportionality, as set out
in that Article, this
Directive does not go
beyond what is necessary
in order to achieve that
objective.

functioning  of  the
internal market and with
the prescriptions of the
rule of law and Union
public policy ardbut can
thereforerather, by
reason of the scale and
effects of the action, be
better achieved at Union
level, the Union may
adopt  measures, in
accordance  with  the
principle of subsidiarity
as set out in Article 5 of
the Treaty on European
Union. In accordance
with the principle of
proportionality, as set out
in that Article, this
Directive does not go
beyond what is necessary
in order to achieve that
objective.

European  Union. In
accordance  with  the
principle of

proportionality, as set out
in that Article, this
Directive does not go
beyond what is necessary
in order to achieve that
objective." : is standard
text

83.

Recital 46

(46) This  Directive
respects the fundamental
rights and observes the
principles recognised by
the Charter of
Fundamental Rights of

(46)  This Directive
respects the fundamental
rights and observes the
principles recognised by
the Charter of
Fundamental Rights of

(46) This Directive
respects the fundamental
rights and observes the
principles recognised by
the Charter, in particular,
the respect for private

(46)— This Directive
respects the fundamental
rights and observes the
principles recognised by
the Charter-of

Fundamental-Rights-of

NL:

EP text is OK
LL:

Please use Charter in
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the European Union, in | the European Union, in | and family life, the fhezurencantaien, in short
particular, the respect for | particular, the respect for | presumption of particular, the respect for
private and family life, | private and family life, | innocence, the right to private and family life,
the right to protection of | the right to protection of | protection of personal the presumption of
personal data, the | personal data, the | data, the freedom to innocence, the right to
freedom to conduct a | freedom to conduct a | conduct a business, the protection of personal
business, the prohibition | business, the prohibition | prohibition of data, the freedom to
of discrimination, the | of discrimination, the | discrimination, the right | conduct a business, the
right to an effective | right to an effective | to an effective remedy prohibition of
remedy and to a fair trial, | remedy and to a fair trial, | and to a fair trial, and the | discrimination, the right
and the right of defence. | and the right of defence. | right of defence. to an effective remedy
and to a fair trial, and the
right of defence.

47) In line with Article | (47) In line  with | (47) In line with Article | (47)—_In line  with L
21 of the EU Charter of | Article 21 of the EU |21 of the Charter | Article 21 of the EY .
Fundamental Rights | Charter of Fundamental | prohibiting any | Charter—ef—Fundamental Please use Charter in
prohibiting any | Rights prohibiting any | discrimination based on | Rights prohibiting any short
discrimination based on | discrimination based on | any ground, Member | discrimination based on
any ground, Member |any ground, Member | States have to ensure that | any ground, Member

84. Recital 47 | States have to ensure that | States have to ensure that | this Directive is | States have to ensure that
this Directive is | this Directive is | implemented, as regards | this Directive is
implemented, as regards | implemented, as regards | risk assessments in the | implemented, as regards
risk assessments in the | risk assessments in the | context of customer due | risk assessments in the
context of customer due | context of customer due | diligence, without | context of customer due
diligence, without | diligence, without | discrimination. diligence, without
discrimination. discrimination. discrimination.

85, Recital 48 (48) In accordance with | (48) In accordance (48) In accordance with | (48)— _In accordance AT:

the Joint Political

with the Joint Political

the Joint Political

with the Joint Political
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Declaration of Member
States and the
Commission of 28
September 2011 on
explanatory documents,
Member States have
undertaken to
accompany, in justified
cases, the notification of
their transposition
measures with one or
more documents
explaining the
relationship between the
components of a
directive and the
corresponding parts of
national transposition
instruments. With regard
to this Directive, the
legislator considers the
transmission of such
documents to be
justified,

Declaration of Member
States and the
Commission of 28
September 2011 on
explanatory documents,
Member States have
undertaken to
accompany, in justified
cases, the notification of
their transposition
measures with one or
more documents
explaining the
relationship between the
components of a
directive and the
corresponding parts of
national transposition
instruments. With regard
to this Directive, the
legislator considers the
transmission of such
documents to be
justified,

Declaration of Member
States and the
Commission of 28
September 2011 on
explanatory documents,
Member States have
undertaken to
accompany, in justified
cases, the notification of
their transposition
measures with one or
more documents
explaining the
relationship between the
components of a
directive and the
corresponding parts of
national transposition
instruments. With regard
to this Directive, the
legislator considers the
transmission of such
documents to be
justified,

Declaration of Member
States and the
Commission of 28
September 2011 on
explanatory documents,
Member States have
undertaken to
accompany, in justified
cases, the notification of
their transposition
measures with one or
more documents
explaining the
relationship between the
components of a
directive and the
corresponding parts of
national transposition
instruments. With regard
to this Directive, the
legislator considers the
transmission of such
documents to be
justified,

There appears to be an
inconsistency of recital
(48) and the Explanatory
Memorandum’s Point 5
on Additional
Information —
Transposition measures
(not included in this
table, but in the EC
proposal of February 8,
2013) which mentions
the requirement of the
Member States to submit
correlation tables.
According to the Joint
Political Declaration of
Member States and the
Commission  of 28

September 2011 on
explanatory documents,
the explanatory

documents, can take the
form of correlation tables
or other documents
serving the same
purpose.  Thus, the
Explanatory

Memorandum’s Point 5
on Additional
Information -
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Transposition measures
should be  changed
accordingly. An ex-ante

requirement to submit
correlation tables is not

permissible!
LL:

The standard text
inverses the order :

"In accordance with the
Joint Political
Declaration of 28
September 2011  of
Member States and the
Commission on
explanatory
documents,..."

(And there could be a
footnote after
"documents" (OJ C 369,
17.12.2011, p. 14"))

86.

Recital 48a
(new)

(48a) Member States
and obliged entities,
when applying this
Directive or national law
transposing this
Directive, are bound by
Council Directive

(48a) Member States
and obliged entities,
when applying this
Directive or national law

UK:

Whilst 2000/43/EC
concerns equal treatment

transposing this
Directive, are bound by

and should be acceptable
as_such, we have not

Council Directive

come_across_this in the
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2000/43/EC®.

2000/43/EC®?,

AML context. As such,
in_principle, we would
prefer not to have this
amendment _taken on
board.

BE:

Quid when a MS needs
to apply ECDD measures
for transactions involving
persons from high risk
countries or NCCTs?

NL:

EP text is OK

87.

Recital 48b
(new)

(48b) The European
Data Protection
Supervisor delivered an
opinion on 4 July
2013%,

(48b) The European
Data Protection
Supervisor delivered an

UK:

In_principles we would

opinion on 4 July
2013*

prefer not to have this
amendment _taken on
board.

As above.

61

62

63
64

Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons irrespective of racial or ethnic origin (OJ L 180,

19.7.2000, p. 22).

Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons irrespective of racial or ethnic origin (OJ L 180,

19.7.2000, p. 22).
0J C32,4.2.2014,p. 9.
0J C32,4.2.2014,p. 9.
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Correct (see Regulation)

End
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