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Dear Ms. Streul,

I refer to your e-mail of 11/01/2017 through which you request access to documents 
under Regulation (EC) No 1049/2001 regarding public access to European Parliament, 
Council and Commission documents1. Your email concerns the written observations 
submitted by the European Commission in cases C-466/122, C-348/133, C-160/154 and 
C-138/165.

As you were informed, the Commission's observations in case C-160/15 are already 
public6. With regards to the Commission's written observations in cases 
C-466/12 and C-138/16, after a concrete assessment of the above mentioned documents, I 
am pleased to inform you that access can be granted. However, parts of the documents 
have been expunged since they must be protected under the exception for the protection 
of commercial interests, as will be analysed below.

1 OJ L 145, 31.05.2001, page 43.
2 Judgment of the Court of 13 February 2014 in C-466/12, Nils Svensson and Others v Retriever Sverige 

AB, EU:C:20I4:76.
3 Order of the Court of 21 October 2014 in C~348/13- BestWater International GmbH Michael Mehes 

and Stefan Potsch, EU:C:2014:2315.
4 Judgment of the Court of 8 September 2016 in C-160/15, GS Media BVv Sanoma Media Netherlands 

BV and Others, EU:C:2016:644.
5 Judgment of the Court 16 March 2017 in C-138/16, Staatlich genehmigte Gesellschaft der Autoren, 

Komponisten und Musikverleger registrierte Genossenschaft mbH (AKM) v Ziirs.net Betriebs GmbH,, 
EU:C:2017:218.

6 Our e-mail of 05/04/2017.
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As far as case C-348/13 is concerned, after examination of the Legal Service files, I 
would like to inform you that the Commission was notified of the case only after the 
Order of the Court was adopted. Therefore, the Legal Service has neither submitted nor 
prepared any document in this context and, consequently, it is unable to grant any 
access7.

1. Protection of commercial interests

According to Article 4(2), first indent of Regulation (EC) No 1049/2001 "[,t]he 
institutions shall refuse access to a document where disclosure would undermine the 
protection of commercial interests of a natural or legal person, including intellectual 
property, unless there is an overriding public interest in disclosure”.

The purpose of this exception is to protect the commercial and business interests of 
natural or legal persons, especially with respect to confidential information related to 
their economic activities.

In accordance with the need to protect commercially sensitive information, the names of 
the website, where the press articles in question were published and to which the 
clickable Internet links provided by Retriever Sverige led, and of the company managing 
the specific website mentioned in point 9 of the written observations in case C-466/12 
have been expunged. Considering that the Court abstained from revealing the specific 
names in its decision, I also consider that the involvement of the company’s name in 
court proceedings related to its professional activities constitutes sensitive information, 
known to a limited number of persons. Even if the company did not have the capacity of 
a party in these proceedings, the disclosure to the public of this involvement may have 
prejudicial effect to the company's reputation and should therefore be protected8. 
Similarly, part of point 7 of the Commission's observations in case C-138/16 has been 
expunged, as sensitive information related to the economic activities of the defendant is 
revealed.

Accordingly, please find enclosed an expunged version of the requested documents.

2, Overriding public interest in disclosure

Pursuant to Article 4(2) of Regulation (EC) No 1049/2001, the exception to the right of 
access must be waived if there is an overriding public interest in disclosing the requested 
documents. In order for an overriding public interest in disclosure to exist, this interest, 
firstly, has to be public and, secondly, overriding, i.e. in this case it must outweigh the 
interest protected under Article 4(2) first indent. In the present case, I see no elements 
capable of showing the existence of an overriding public interest in disclosure of the 
expunged parts in the written observations in cases C-466/12 and C-138/16 that would 
outweigh the public interest in the protection of the commercial interests.

7 Regulation (EC) No 1049/2001, Article 2(3): "This Regulation shall apply to all documents held by an 
institution, that is to say. documents drawn up or received by it and in its possession, in all areas of 
activity of the European Union".

8 Judgment of the General Court of 26 April 2016 in T-221/08, Guido Strack v European Commission, 
EU:T:2016:242, paragraph 207.
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3. Reuse of the doch ivi ENTS

You may reuse the disclosed documents free of charge for non-commercial and commercial 
purposes provided that the source is acknowledged and that you do not distort the original 
meaning or message of the documents. Please note that the Commission does not assume 
liability stemming from the reuse.

4. Means of redress

Should you wish this position to be reconsidered, you should present in writing, within 
fifteen working days from receipt of this letter, a confirmatory application to the 
Commission's Secretary-General at the address below.

European Commission 
Secretary-General 
Transparency unit SG-B-4 
BERL 5/327 
B-1049 Bruxelles

or by email to: sg-acc-doc@ec.euiOpa.eu

The Secretary General will inform you of the result of this review within 15 working days 
from the date of registration of your request. You will either be given access or your 
request will be rejected in which case you will be informed of how you can take further 
action.

Yours sincerely.

Luis ROMERO REQUENA

Attachments: 2
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