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Background

1.
On 30 June 2004, the Commission adopted a proposal for a new money laundering directive, to replace the existing Directive 91/308/EEC.
  The proposal, which is based on Articles 47(2) and 95 of the EC Treaty, aims to extend the scope of the directive to a number of persons, institutions and activities currently not covered.  Another purpose of the proposal is to transpose into Community legislation the 40 revised recommendation agreed in 2003 by the Financial Action Task Force.  Finally, the Commission proposed to extend the scope of the directive to cover not only money laundering but also terrorist financing, and to transpose into Community legislation some of the nine special recommendations on terrorist financing agreed by the Financial Action Task Force.

2.
The Commission proposal was transmitted to the European Parliament and to the Council on 11 October 2004.
  The opinion of the European Parliament is still outstanding, as are the opinions of the European Economic and Social Committee and of the European Central Bank.

3.
Following discussions in the working party, the Presidency is of the opinion that agreement on the enacting terms of the proposal is feasible and that, subject to successful resolution of the limited number of outstanding issues listed below, Council should be able to agree on a general approach, without prejudice to the position of the European Parliament.  The general approach aims to pave the way for a fruitful discussion with the European Parliament in order to reach a timely joint decision.

Main outstanding issues

4.
Following deliberations in the working party, the main problem yet to be resolved concerns the definition of beneficial owners in Article 3(8), in particular what percentage to apply in (a)(i), b(i) and (b)(iii).  It has been agreed that the same percentage should be applied in all three cases.  Five delegations (ES, FR, LV, PL, SI) are in favour of the 20% threshold set out in the Presidency proposal, or a lower threshold.  Five other delegations (BE, DE, EE, AT, FI) are in favour of a "more than 25%" threshold.  If the "more than 25%" threshold were to be adopted Germany could accept to add a clause stipulating a review by the Commission to assess whether this "more than 25%" threshold is effective and appropriate.  According to this German proposal, this review could start five years after the implementation date of the directive and could serve as a basis for a decision by the Council and the European Parliament as to whether the directive needs to be amended.

5.
Another outstanding issue concerns Article 2(1)(3)(f), which deals with cash payments.  The current text of the Presidency proposal reflects a long-debated compromise which is accepted by most Member States.  Nevertheless, CY, HU, AT, FI would still like to add the following paragraph to Article 2 of the directive: "Member States may decide that legal and natural persons trading in goods who accepts payments in cash in an amount of EUR 15 000 or more on an occasional or very limited basis and where there is little risk of money laundering or terrorist financing occurring do not fall within the scope of paragraph 1(3)(f)."


However, this proposal is opposed by the Commission.

6.
The final issue where there are still several Member States with different degrees of concern  is Article 25(3), (3a) and (3b), which deal with the exemption to the prohibition to disclose to (the client and) third persons that a suspicious transaction report has been made.  The Presidency compromise text for these paragraphs is the result of a long debate and is supported by most Member States.  Only HU and SI still have fundamental reservations on paragraphs 3, 3a and 3b, and prefer these paragraphs to be deleted.  CZ, PT and SK have indicated that they still want to express general concerns concerning the Article.

Other outstanding issues

7.
Apart from the above main issues, the following reservations exist:


Art. 3(7): FR reservation on the scope of the definition.


Art. 3(8): FR reservation on the draft recital in footnote 5.


Art. 10(1)(c): IT proposed to delete paragraph 1(c).


Art. 20: FR reservation; prefers the wording of Article 6(3) of the Directive currently in force.


Art. 25: SE wanted to include Article 8(2) of the Directive currently in force.


Art 25(5): SI proposes to delete this paragraph.


Art. 34(1a): SI proposed to delete paragraph 1a, or to merge it with paragraph 1.


Art. 34: FR proposed to add to the recital in footnote 16 that lawyers working for legal persons should be held liable for everything except the conservation of documents, for which the legal person should be responsible.


Art. 41: CZ, DE, EE, IE, PL, FI, SE would prefer a 24-month implementing period.

8.
Moreover, Italy has maintained a general scrutiny reservation on the text, and Denmark, Finland and the United Kingdom have maintained parliamentary scrutiny reservations.

Conclusion

The Permanent Representatives Committee is invited to examine the remaining outstanding issues with a view to resolving them and submitting the text set out in document 14981/04, revised as appropriate, to Council for agreement on a general approach on the enacting terms of the draft directive.

______________

� 	OJ L 166 of 28 June 1991, p. 77. Amended by Directive 2001/97/EC (OJ L 344 of 28 December 2001, p. 76).


� 	Document 11134/04 EF 29 ECOFIN 262 CRIMORG 60 CODEC 879.
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