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It is a significant achievement that it was agreed by consensus that 

reform of ISDS is desirable.  

Now we have to work on reform. Discussions on ISDS reform have to 

be multilateral.  

That discussion needs to be open and inclusive.  I have added my voice 

to that conversation by setting out the EU’s views..   

In our view only a permanent Multilateral Court can address all the 

concerns of the current system. 

I have explained why that is the case in my speech. The problems with 

the existing system are such that only structural reform can address 

them.  

We have sought to change the existing system in our bilateral 

agreements with Canada, Singapore, Viet Nam and Mexico by including 

the Investment Court System.  

These agreements are crucial stepping stones towards multilateral 

reform of the investment system.    
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DEFENSIVES 

1. Scope of the Multilateral Investment Court

What would be the scope of a Convention creating a Multilateral Investment Court? 

The Multilateral Investment Court initiative has as aim a reformed, more transparent and more 
legitimate dispute settlement mechanism to modernise the international investment regime.  

The EU idea is that a Convention establishing the Court should concentrate on an area where we 
think multilateral agreement on reform is reasonably feasible and where multilateral action 
seems very appropriate, i.e. dispute settlement and not the substantive rules of investment 
protection. The UNCITRAL discussions show that there is political momentum to reform the 
existing dispute settlement rules. 

What has proven problematic in the past is the ad hoc nature of ISDS arbitration, often non-
transparent, with arbitrators appointed directly by the disputing parties on a case-by-case basis, 
often failing to provide sufficient guarantees of judicial independence and impartiality. In 
addition, the lack of appeal means that the current system often fails to provide sufficient 
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predictability and legal correctness of decisions. These concerns ultimately threaten the overall 
legitimacy of the system. 

This explains why the EU reform ideas, focussed on systemic reform by the creation of a 
Multilateral Investment Court, would address the most fundamental concerns in the current 
international investment regime. 

2. Investors’ obligations

Would the Multilateral Investment Court also be able to hear claims by States, affected 
individuals or communities against investors, such as for human rights violations? 

This will depend on what is foreseen in the underlying investment treaties under which cases will 
be submitted to the court. If such treaties allow for this possibility, the multilateral court should 
also be able to hear cases against investors. Existing investment tribunals are also already able to 
consider the broader context surrounding an investment, notably when such issues are invoked 
by the defendant State in the form of counterclaims.  

EU investment protection agreements promote investment in a manner mindful of high levels of 
environmental and labour standards and relevant internationally-recognised standards and 
agreements adhered to by the parties; as well as sustainable development principles in more 
general. The adherence of companies to such standards and responsible business conduct is 
ensured through the consistency of the parties’ domestic law with internationally recognised 
standards.  

Moreover, EU investment protection agreements only provide protection for investments that 
have been made in accordance with the domestic legislation. Companies are therefore legally 
bound by all the obligations contained in the domestic legislation of the host State, including 
environmental or labour protection or respect of human rights. 

Mindful of increasing calls for action on and the importance of  investors’ obligations, in 
particular with regard to the respect of human rights, the EU is currently reflecting on further 
options and challenges in this regard, in the light of the discussions taking place in the 
multilateral, bilateral and academic fora. 

Detail  

As set out in the EU Action Plan on Human Rights and Democracy 2015 - 2019, the EU and its 
Member States are committed to making advances on business and human rights. The Council 
Conclusions on business and human rights of June 2016 (adopted in occasion of the fifth 
anniversary of the UN guiding principles on business and human rights, UNGPs) clearly show 
this. The Council also adopted Conclusions on Responsible Global Value Chains in May 2016.  

We consistently call on all business enterprises, both transnational and domestic, to integrate 
human rights due diligence into their operations to better identify, prevent and mitigate human 
rights risks. The EU strongly supports the existing UN Guiding Principles. Their proper 
implementation is good for the EU and good for business. The EU Member States have 
committed internationally to developing and adopting National Action Plans (NAPs) to 
implement the Guiding Principles.  
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We are participating in the UN intergovernmental Working Group on Business and Human 
Rights, chaired by Ecuador, within the UN Human Rights Council. It is too early to say how 
discussions in this forum will develop.  

What is the Commission's position on the letter against the UNCITRAL reform process and 
the Multilateral Investment Court initiative that was signed by a number of NGOs? 

The Commission shares many of the concerns expressed with regard to the traditional ISDS 
system, in particular regarding potential risks of misuses of the system and its lack of 
accountability and legitimacy. This is why the Commission has been pushing for a thorough 
reform process of the system of investment protection and dispute settlement, both at the 
bilateral and at the multilateral front. 

But international rules for investment protection and dispute settlement remain important – by 
fostering investments they contribute to the creation of growth and jobs. What is important is that 
the rules and the procedural mechanism are reformed so as to safeguard the governments' 
legitimate right to regulate and to provide for accountable and public dispute settlement 
mechanisms. 

The Multilateral Investment Court project is an important step in this direction because it allows 
to address the procedural side of the reform in one go. There are over 3.200 investment treaties 
in force worldwide that need to be reformed – if the Multilateral Investment Court project fails, 
the vast majority of those treaties will remain in force with their old-style arbitration clauses. It is 
not realistic to count on the denunciation of all (or even of a significant number) of such existing 
treaties by all countries in the world. 

The EU is also fully supportive of ensuring the responsibility of corporations through existing 
instruments (such as e.g. the OECD guidelines for multinational enterprises) and is fully engaged 
in the on-going discussions within the UN system about possible additional legal instruments 
setting out obligations of transnational companies. 

How is the EU approaching the UN Working group on Business and Human rights (which is 
examining an idea to create a legal instrument requiring business to respect human rights)? 

As regards the legally binding instrument on Business and Human Rights, the EU has followed 
carefully the preparations of the Inter-Governmental Working Group in Geneva.  

Since the start, we made our participation in the Working Group dependent on two principled 
conditions: 1) ensuring that the scope of the discussion is not limited to transnational 
corporations and 2) making sure that the implementation of the UNGPs is not undermined. This 
position was supported by a range of countries across different regions and by a number of civil 
society organisations. 

The EU is engaging in the Working Group and participated in the last session of the Working 
Group held in October, while in parallel reflecting on the best ways to address the issues at stake. 
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