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Dear Mr Beyrer,

Thank you for your letter of 26 February 2018, outlining some key elements of Business 
Europe's position on the proposal for a Directive on Transparent and Predictable Working 
Conditions and for the detailed position paper annexed to your letter.

The Commission shares your regret that it was not possible for the European Social Partners 
to launch joint negotiations under Article 155 TFEU with a view to reaching an agreement on 
a text to replace the Written Statement Directive. However, in the absence of an agreement to 
enter into negotiations, we submitted a proposal to allow the European Parliament and 
Council to lay down appropriate standards.

The Commission considers that the proposal fully respects the principles of subsidiarity and 
proportionality. As regards subsidiarity, the aim of the initiative is to ensure a set of minimum 
fair working conditions across the EU and across all forms of contracts. This will set a 
framework within which new forms of work can develop offering fairer protection to workers, 
a clearer reference framework for national legislators and courts, and a better level playing 
field for business within the internal market, limiting incentives for regulatory arbitrage. As to 
the principle of proportionality, a Directive is per se an instrument that leaves considerable 
room for manoeuvre to Member States and social partners, to choose the means to reach the 
objectives set. There is scope to implement the Directive, and to modify the exact 
composition of the material rights as long as the overall level of protection is maintained, 
through collective agreements. The Commission has in this way taken in due consideration 
the context and diversity of Member States' practices and sectoral needs in the field.

EU labour law often refers to national definitions of workers; this has led to inconsistent 
practices across Member States, with increasing numbers of workers in new forms of work 
being currently excluded from the protection of the Written Statement Directive. Establishing 
common criteria to define a worker for the application of the proposed directive would 
increase legal certainty. In any case, genuine self-employed, such as genuine free lancers and 
consultants, are not covered by such definition and therefore remain outside the scope of the 
proposed directive.
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We have made great efforts to ensure that the new material rights contained in Articles 7 to 11 
of the proposal are adapted to the real needs of employers and workers (such as by not 
stipulating the length of a reasonable period of notice for on-demand workers), and included 
an explicit provision in Article 12 for social partners to modify the package of rights through 
collective agreements, to ensure that it fits the needs of the sectors concerned, while offering 
workers an appropriate level of protection. Indeed, many of the workers most in need of such 
protection are outside the collective bargaining system altogether and will rely on EU labour 
law to protect their basic rights.

The Commission does not consider that the proposed new material rights would introduce 
restrictions for high-paid and high-skilled key staff that could harm the competitiveness of 
companies. Firstly, as regards the probationary period, as pointed out in your letter, recital 19 
explicitly indicates that the maximum duration of the probationary period can be extended in 
cases where this is justified by the nature of the employment, such as for management 
positions. Secondly, incompatibility clauses may be laid down by employers provided that 
they are justified by legitimate reasons. Thirdly, the proposed Article 9 on minimum 
predictability of work does not cover key workers who are free to determine their time 
schedule. Finally, Article 11 covers solely training which it is mandatory for the employer to 
provide to the worker to carry out the work for which the worker is employed. This does not 
cover any training required for workers to obtain, maintain or renew a professional 
qualification.

In drawing up the proposal, we have paid very close attention to the needs of small and 
medium sized enterprises, both in the definition of the information obligations and in the 
content of the material rights. The Impact Assessment specifically analyses the impact of the 
proposal in respect of SMEs.

I am very grateful for Business Europe’s inputs in writing and in discussion with me, my 
Cabinet and my services, who remain available to continue this exchange in the coming 
months.

Yours sincerely,

Marianne Thyssen
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