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EUROPEAN BORDER AND COAST GUARD AGENCY

Helen Darbishire

Email: helen@access-info.org

Our ref: DCGO/TO/CMS-2019-00011-1260
Initial application: TO/CMS-2019-00010-0887

Warsaw])December 2019

Your application for access to European Border and Coast Guard Agency
(Frontex) documents - confirmatory application

Dear Ms Darbishire,

In reference to your confirmatory application registered on 3 December 2019 in which you confirmed
your initial application registered on 23 October 2019, to which Frontex had replied on 15 November

2019 and in which you applied for

I am requesting a copy of all documents related to your policies and practices on the
processing of exercising their right of access to EU documents (as set out in the treaties,
TFEU Article 15, and elaborated in Regulation 1049/2001).

I am in particular interested in documents that:

- give guidance to Frontex officials on the processing of requests

- relate to the procedure for requesting IDs

- consider questions of data processing related to requests and requesters IDs

- guide Frontex officials on your copyright policy and how to explain it to requesters

I would prefer to receive these documents in a digital, machine-readable, format.

| note your arguments in your confirmatory application

1.The fact that information was not provided to me in the format that | requested.
2.To verify whether you have indeed provided me with all the relevant documents.
Please kindly pass this on to the person who reviews confirmatory applications.

To recall, my request sought the following:
[A]ll documents related to your policies and practices on the processing of exercising their
right of access to EU documents (as set out in the treaties, TFEU Article 15, and elaborated
in Regulation 1049/2001).
I am in particular interested in documents that:

- give guidance to Frontex officials on the processing of requests

- relate to the procedure for requesting IDs

- consider questions of data processing related to requests and requesters IDs

- guide Frontex officials on your copyright policy and how to explain it to requesters
| stated clearly that | would prefer to receive these documents in a digital, machine-
readable, format.

Frontex - European Border and Coast Guard Agency
www.frontex.europa.eu | Pl. Europejski 6, 00-844 Warsaw, Poland | Tel. +48 22 205 95 00 | Fax +48 22 205 95 01
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In your responses (two messages sent to AsktheEU.org) you provided me with:

Document #1 - A copy of the Frontex Management Board Decision No 25/2016 of 21
September 2016 adopting practical arrangements regarding public access to the documents
held by the European Agency for the Management of Operational Cooperation at the
External Borders of the Member States of the European Union (the “Agency”). This was
provided in a scanned, non-machine-readable format.

Document #2 - In two PDFs the training materials provided at the ERA Seminar on Access
to Documents in the EU and beyond, held in Brussels on 20-21 November 2019. These are
in a scanned, non-machine-readable format.

Document #3 - A copy of the Decision of the Executive Director no R-ED-2017-62 on the
Frontex Copyright Policy of 17/08/2017. This was provided in a scanned, non-machine-
readable format.

I thank you for these documents. | ask that you consider this confirmatory on the following
grounds:

1.Frontex should have provided me with the documents in a machine-readable format.

In my request, | specifically asked for the documents in a “digital, machine-readable,
format” and yet you have not complied with this request, nor provided a justification as
to why you have not done so.

The Regulation that establishes Frontex requires that “Regulation (EC) No 1049/2001 of
the European Parliament and of the Council should apply to the Agency. The Agency should
be as transparent as possible ...”

Regulation 1049/2001 specifically states, at Article 10(3) that “3. Documents shall be
supplied in an existing version and format (including electronically or in an alternative
format such as Braille, large print or tape) with full regard to the applicant's preference.

The Frontex Management Board Decision, in Article 9 on Forms of Access, requires, at
Article 9(5) that “Documents are supplied in an existing version or format.”

The European Treaties establish that “[g]eneral principles and limits on grounds of public
or private interest governing this right of access to documents shall be determined by the
European Parliament and the Council, by means of regulations, acting in accordance with
the ordinary legislative procedure” and that the legal provision in which this has been
done is Regulation 1049/2001.

Frontex may not, therefore, impose any limitation on the right of access beyond those
permitted by Regulation 1049/2001. Hence Article 9(3) of the Frontex Management Board
Decision has to be read in the light of Regulation 1049/2001 and requires that the
applicant’s preferences be taken into account.

Hence, you could and should have provided me with access to these documents in a machine
readable version. This is particularly the case for Document #1, the Management Board
Decision itself, which is in fact available in a machine-readable format on the Frontex
website: https://frontex.europa.eu/about-frontex/key-
documents/ ?category=management-board-decisions.

I believe that the ERA training documents are also available in a machine-readable format,
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and | would imagine that document #3, the Frontex Copyright Policy is also available in
that format.

| therefore ask that you review your response to my request and that you provide me with
these document in a machine-readable version.

2.0ther relevant documents have not been provided

By this confirmatory, | ask that you review whether all documents that fall under the scope
of the request have been provided.

It is somewhat surprising to me that there are no other documents whatsoever relating to
your access to documents policy, nor any internal guidance on how to process requests. |
was looking for any documents relating to, for example, the formats in which you provide
information, or how you deal with the policy of applying copyright. This could include
documents such as, for example, emails clarifying the policy, or notes of meetings. |
therefore would kindly ask that you double-check for the existience of other relevant
documents.

With respect to my request for documents that consider questions of data processing
related to requests and requesters IDs, it seems that there exists a document entitled
Frontex interpretation of Article 5(3) of the Management Board Decision in light of Article
4(1)(c) of Regulation (EU) 2018/1725 on the processing of personal data and the ‘data
minimisation’ principle. | would be grateful to receive this document - in machine-
readable format - and any other relevant documents relating to your internal discussions
on the question of requesting IDs from requesters.

Overall, | kindly request that you carry out a full check of all the relevant documents that
might fall under the scope of my request.

With regard to your argument regarding your point 1, Frontex does not see a legal obligation to justify
an alleged non-release in a machine readable format. Nevertheless, | like to stress that Article 9(5) of
Management Board Decision No 25/2016 of 21 September 2016" is based on the hierarchically superior
Article 10(3) of Regulation (EC) No 1049/20012. Article 10(3) of Regulation (EC) No 1049/2001 provides
that documents “shall be provided in an existing version and format (including electronically or in an

alternative format such as Braille, large print or tape) with full regard to the applicant’s preference.”

Article 10(3) of Regulation (EC) No 1049/2001 forms part of Article 10, of which paragraph (1) stipulates
that the documents are to be made available on the spot or by providing a copy, including where
available, an electronic copy, according to the applicant’s preference. In regard to the format, the
emphasis of Article 10 is thus on “electronic”. Furthermore, it is a copy that has to be made available

electronically, hence no original has to be provided.

On a holistic point, Article 10 of Regulation (EC) No 1049/2001 has to be seen in the context of the

entire Regulation and redactions required under its Article 4 would need to be applied to such copy

! Management Board Decision No 25/2016 of 21 September 2016 adopting practical arrangements regarding public access to the
documents held by the European Agency for the Management of Operational Cooperation at the External Borders of the Member
States of the European Union (the “Agency).

2 Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001 regarding public access to European
Parliament, Council and Commission documents (OJ L 145, 31.5.2001, p. 43).
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prior to its release. Even if such redactions were not applied, the documents at stake contain metadata,
such as the personal data of natural persons. Recent incidents showed that printing and scanning are
not only effective in ensuring that redactions obliged by Regulation (EC) No 1049/2001 are indeed
protected, but they constitute also the most secure way to delete metadata from documents, such as
the personal data of natural persons. Consequently, the term “existing version and format” has to be

understood as existing after the measures required by Regulation (EC) No 1049/2001 were applied.

It was thus limitations that are laid down in Regulation (EC) No 1049/2001 itself, such as the protection
of the redactions under its Article 4 and in particular the protection of the privacy and integrity of the
individual in its Article 4(1)(b) that led to the application of these measures, when it made these
documents available to electronically in an existing version and format. Consequently, Frontex does not
see a limitation on your right to access that are not inherent in Regulation (EC) No 1049/2001. On a side
note, Frontex would like to stress that following your remarks regarding the machine-readability, an
optical character recognition software was applied to the “ERA training documents” and the

“Copyright Policy”, rendering both documents machine-readable.

In regard to the “Management Board Decision”, Frontex has made a version available to you in a format
existing after a previous release to the public. Indeed, said Management Board Decision is now also
publicly available on https://frontex.europa.eu/about-frontex/key-
documents/?category=management-board-decisionséyear=2016. Therefore, access to this document is
no longer governed by Regulation (EC) No 1049/2001.

In sum, | uphold the decision of 15 November 2019 regarding point 1.

With reference to your point 2, | want to stress again that the document “Frontex interpretation of
Article 5(3) of the Management Board Decision in light of Article 4(1)(c) of Regulation (EU)
2018/1725 on the processing of personal data and the ‘data minimisation’ principle” has been shared
with the body conducting an investigation in the sense of Article 4(2) third indent of Regulation (EC) No

1049/2001 and, as explained in our reply to your initial application, a disclosure is barred.

| note with concern that a third person not being party to this investigation is aware of the title of this

document that is not to be disseminated beyond the permitted addressees.

The internal reconsideration showed that indeed one document (indicated as indent 2 “Presentation”)
has not been made available to you as part of our reply to your initial application. This document,
comprising of 28 pages, is herewith attached in the version existing after its redaction undertaken as

explained in the reply to your initial application.

In regard to the remainder of point 2, | uphold the decision of 15 November 2019
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In accordance with Article 8(1) of Regulation (EC) No 1049/2001, you are entitled to institute court

proceedings and/or make a complaint to the European Ombudsman under the relevant provisions of the

Treaty on the Functioning of the European Union.

Yours sincerely,

Director of Corp vernance Division
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