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Philippines Administrative Order 2019-0007 concerning Rules and
Regulations on Electronic Nicotine and Non-Nicotine Delivery Systems
WTO TBT Notification

Background
On 11 June 2019, the Philippines Department of Health’s Food and Drug Administration notified

Administrative Order 2019-0007 (AO 2019-0007) to the WTO! which intends to regulate electronic
nicotine and non-nicotine delivery systems (ENDS/ENNDS). This AO proposes to: 1) ban advertising,
promotion and sponsorship; 2) impose various premarket authorizations before being allowed to
engage in the sale, distribution, manufacture, and importation of ENDS/ENNDS (mandatory obtention
of a license to operate and of certificates of product registration); 3) cap nicotine content in liquids
used in ENDS/ENNDS at 20 mg/ml; 4) limit the volume of refill containers used for ENDS/ENNDS to 10
ml; 5) impose a ban on certain flavors and additives used in ENDS/ENNDS liquids; 6) impose a minimum
retail purchase age at 18; and 7) mandate graphic health warnings on ENDS/ENNDS.?2 AO 2019-0007
was signed on 14 June, was published on 9 July, and will enter into force on 24 July 2019.

Importantly, AO 2019-0007 specifically excludes Heated Tobacco Products (HTPs) and similar
innovations which use tobacco products from its scope and only applies to ENDS/ENNDS.

As such, AO 2019-0007 discriminates between ENDS/ENNDS and HTPs and therefore violates the
WTO Agreement on Technical Barriers to Trade (TBT), Article 2.1.

ENDS/ENNDS and HTPs are “like” products

The WTO TBT agreement Article 2.1 requires that “products imported from the territory of any
Member shall be accorded treatment no less favorable than that accorded to like products of national
origin and to like products originating in any other country”.

- The physical characteristics of ENDS/ENNDS and HTPs are largely the same: the devices heat
up a liquid or a tobacco product, respectively, with the aim to produce an aerosol for
inhalation by the user.

- The customs classification for the device is the same.? The current customs classification for
the liquids used by ENDS/ENNDS and tobacco used in HTPs is currently different.* However,
the World Customs Organization is changing the classification as of 2022 for the two products
to be joined under the same tariff heading.’

- The end uses of both ENDS/ENNDS and HTPs are largely the same by producing an aerosol for
inhalation by the user. The consumers are largely the same, use the products interchangeably
and there is a substitution effect in relation to the price of the products. Also, the Philippines
have chosen to tax HTPs and ENDS/ENNDS equally. The views that electronic cigarettes and
heated tobacco products are likely to be less harmful have been increasingly supported by
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public health institutions and authoritative bodies all over the world®”®, The end uses of both
products provide a possible less harmful alternative to smoking.

This leads to the conclusion that there is a “competitive relationship” between ENDS/ENNDS and HTPs
and that the products are therefore “like”.° By excluding HTPs from the scope of AO 2019-0007,
ENDS/ENNDS receive a less favorable treatment. This represents a violation of the WTO TBT
Agreement Article 2.1.

The Philippines must therefore amend AO 2019-0007 to ensure that there is no “less favorable
treatment” between ENDS/ENNDS and HTPs.

The Philippines breaches the WTO TBT notification procedures

The WTO TBT Agreement Articles 2.9.2 and 2.9.4 require the Philippines to notify their technical
regulations to other WTO Members “at an early appropriate stage, when amendments can still be
introduced and comments taken into account”, and “allow reasonable time for other Members to
make comments in writing, discuss these comments upon request, and take these written comments
and the results of these discussions into account”.

AO 2019-0007 will enter into force before the end of the WTO TBT consultation period. The Philippines
would therefore not be in a position to take any comments into account from other WTO Members
and possibly amend the regulation.

The Philippines should therefore ensure that AO 2019-0007 does not enter into force before
comments from other WTO Members are taken into account.
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