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GENERAL BACKGROUND ON ERT 

• European Round Table for Industry ('ERT') is a network and interest group
organisation the members of which are CEOs and Chairs of over 50 major European
industrial companies. Companies led by ERT members include both EU and non-EU
companies such as ABB, ArcelorMittal, BASF, BMW, Daimler, E.ON, Kone, L'Oréal,
Néstle, Nokia, Royal Dutch Shell, Siemens and many more.

• ERT was founded in 1983, premised on the idea that 'European co-operation
between industry, policy-makers and all stakeholders is essential to strengthen
Europe's place in the world.'

• Competition policy is one of the eight publicly stated focus areas of ERT.

• The Chair of ERT is Mr Carl-Henric Svanberg, the Chairman of AB Volvo. The Chair of
ERT's competition policy work group is Mr Nils S. Andersen, the Chairman of
AkzoNobel.

• We organise regular meetings with ERT on the various ongoing policy files. For the
ERT specific positions on these files, see the individual briefings below.
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platform businesses. These market characteristics are not completely new, but 
sophisticated technology can amplify them. In particular, competition for the market 
may be important and dominance may easily emerge (tendency of digital markets to 
"tip"). 

• Nevertheless, the Treaty rules proved flexible enough to take account of changing 
market realities. Their core principles have remained unchanged, providing for legal 
certainty. Their application is subject to the scrutiny of the Union courts and the respect 
for the parties' rights of defence. 

• Our enforcement actions during the last years proves that targeted competition 
enforcement remains relevant and can complement or reinforce regulatory initiatives, 
such as the conclusion of the Digital Single Market. Examples are the E-commerce Sector 
Inquiry and the ensuing enforcement action (e.g. consumer electronics), as well as 
investigations into the likes of Google, Qualcomm, Amazon and Apple. 

• We intend to maintain the leading role in antitrust enforcement notably in high-tech 
markets among global enforcers and ensure that European companies can compete on 
equal terms. 

• But we also need to ensure that our rules stay fit for purpose, notably in a fast changing 
world that is becoming more and more digital. The Commission is reviewing the 
effectiveness of the competition rules in many areas, including in antitrust. The goal is 
clear rules and legal certainty that reflect today's business realities, including the 
impact of digitalisation. 

• We are reviewing the safe harbours and guidelines for both vertical and horizontal 
agreements, and the Notice on Market Definition. We encourage stakeholders, public 
or private, to take an active role in these important reviews to help us formulate sound 
policy options and give guidance to business. 

• We also plan to use to the full extent possible our existing toolbox, for instance by using 
interim measures, as was done in the Broadcom case, or by launching sector inquiries 
such as the one currently ongoing into the Internet of Things. 

2. The Digital Markets Act and the Digital Services Act 

• On 2 June 2020, the inception impact assessment (IIA) as well as an open public 
consultation inviting comments was published to seek stakeholders view on the need for 
a possible new competition tool. 

• A parallel impact assessment on platform-specific ex ante regulation, for which a 
separate stakeholder consultation was launched also on 2 June, covers the second pillar, 
while the DG COMP's stakeholder consultation deals with the third pillar. The regulatory 
initiative is part of the broader package for a Digital Services Act ("DSA"), for which 
another consultation was launched. 

• During the three months when the consultations were taking place, we received an 
extremely large amount of contributions (around 3 000 replies). 

A. The Digital Markets Act 
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• The Digital Markets Act would be a proposal combining the Commission's proposed ex 
ante regulation of digital platforms that have a gatekeeper role with a market 
investigation framework to examine digital markets prone to market failure (and based 
on the results of the impact assessment for a New Competition Tool). 

• Ensuring the contestability and fair functioning of digital markets in particular - but also 
other markets across the economy - requires a holistic and comprehensive approach, 
based on three main objectives: 

(1) the continued vigorous enforcement of the existing competition rules making 
full use of Articles 101 and 102 TFEU, including the use of interim measures and 
more prescriptive or restorative remedies, where appropriate; 

(2) possible platform-specific ex-ante regulation to ensure fair trading conditions 
on all platforms, including possible additional requirements for those that play a 
gatekeeper role (e.g. a concise list of clear-cut obligations and prohibitions); and 

(3) a possible new competition tool to deal with structural competition problems 
across markets which cannot be tackled or addressed in the most effective 
manner on the basis of the current competition rules (e.g. preventing markets 
from tipping). 

• The parallel open public consultations on the New Competition Tool (third objective) and 
the gatekeeper obligations (second objective, it is part of the Digital Services Act 
consultation and was complemented with a consultation on the responsibility of actors 
in the digital economy) finalised on 8 September at midnight. 

• During the three months when the consultations were taking place, we received an 
extremely large amount of contributions (around 3 000 replies). 

• In addition to the Open Public Consultation, the Impact Assessment for the New 
Competition Tool is also looking at the opinions of other stakeholder, including: 

• The European competition authorities are a fundamental pillar. We had several 
meetings in the context of the European Competition Network and we have 
launched a very extensive consultation with competition authorities across the 
European Economic Area to better understand the experience of others and 
understand how competition authorities perceive this debate. 

• We commissioned four studies prepared by well-known university professors. 
• All these materials were published on Friday 9 October 2020 on our website: 

https://ec.europa.eu/competition/consultations/2020 new comp tool/index 
en.html 

• These consultations yielded positive results, showing that there is overall support for EU 
action in order to ensure a borderless, fair, and contestable Digital Single Market where 
companies can thrive and where citizens have genuine choices and control. 

• [Internal and confidential: the legislative proposal was initially scheduled for Q4/2020. 
However, the timeline may change after the negative opinion of the RSB. Moreover, 
following (ongoing) discussions with the LS the scope of the future initiative is likely to 
be very different from the initial expectations from NCAs who vouched for a horizontal 
tool also open to them.]
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B. The Digital Services Act 

The Digital Services Act is a policy initiative meant to upgrade liability and safety rules 
for digital platforms. More specifically, the new Digital Services Act could modify the 
"safe harbour" of the year 2000 E-Commerce Directive. According to this safe harbour, 
internet service providers are only liable for illegal content uploaded by users if they do 
not remove it after being requested to do so. Given the breadth of the definition of 
"illegal content" (terrorist content, hate speech, child abuse, IPR infringement ..... ), a key 
question in the Digital Services Act will be for what types of "illegal content" platforms 
will face liability. 

Within the Digital Services Act, the Commission does not intend to modify the core 
principles of the current framework, i.e. the country of origin principle, the limited 
liability exemption of online intermediaries or prohibition of general monitoring 
obligation, but rather to reinforce and clarify them. 

Furthermore, the Commission plans to address issues related to platforms responsibility 
and accountability also in the context of the European Democracy Action Plan. Any new 
European rules will put freedom of expression safeguards at their very core. This 
includes protections from government interference in people's freedom of expression. 

An open public consultations on the Digital Services Act finalised on 8 September at 
midnight. As a follow-up to this consultation and subject to the outcome of the impact 
assessment, a legislative proposal is scheduled for Q4/2020. 
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REVIEW OF THE LEGAL FRAMEWORK FOR HORIZONTAL COOPERATION 

ERT'S POSITION ON THE LEGAL FRAMEWORK FOR HORIZONTAL COOPERATION 

• ERT expressed concerns that EU competition law can disincentivise companies from 
participating in horizontal cooperation. It sees a need for a more open minded and 
encouraging approach to such forms of co-operation coupled with greater legal 
certainty. 

• Some of the suggestions it made in its response to the public consultation include: 
o The analysis of pro-competitive effects should for certain horizontal 
cooperation agreements already take place under Article 101(1) of the Treaty, 
and not only under Article 101(3). o The Commission should provide clearer 
guidance on the assessment of horizontal cooperation agreements in the Block 
Exemption Regulations (BERs) and in the horizontal cooperation guidelines. The 
Commission should also provide more informal guidance on a voluntary case-by-
case basis. o Expanding the block exemption regulations: need to keep and 
update the existing BERs and add new ones covering standardisation, 
sustainability agreements, data pooling/data access and infrastructure sharing 
agreements. Also a new BER should be considered for industry wide cooperation 
agreements where parties seek to become competitive in the context of global 
actors or the be efficient in sustainability projects. o Reviewing the Horizontal 
Guidelines, to notably include further guidance on the application of Article 
101(1) of the Treaty on arrangements between parent companies and their 
jointly controlled subsidiaries, joint bidding, information exchange, joint 
purchasing, sustainability and standardisation agreements. 

KEY MESSAGES 

• We thank ERT for its contribution to the Commission's public consultation in the 
evaluation phase of the review of the framework for horizontal cooperation. 

• The two Block Exemption Regulations for horizontal co-operation agreements that 
exempt certain research and development agreements and specialisation 
agreements from the application of Article 101 TFEU will expire on 31 December 
2022. 

• The Commission launched the evaluation process of these texts, and the 
accompanying Guidelines on horizontal cooperation, through the publication of an 
evaluation roadmap in September 2019. 

• The Commission is currently in the final phase of the evaluation of the legal 
framework for horizontal cooperation agreements. The next step in the evaluation 
process is the adoption of the Staff Working Document which summarises the 
findings. The Commission intends to publish this document early 2021 (timing to be 
confirmed). 
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• In the course of this evaluation, the Commission has gathered comments on the 
current rules from: 
o stakeholders - such as ERT - we received more than 80 replies to the public 
consultation which closed in February 2020; o competition authorities of the 
Member States - all Member States contributed and we also got input from 
authorities in the United Kingdom and Norway o external consultants that reached 
out to specific categories of stakeholders - we are expecting their final report in the 
coming weeks 

• Issues raised by some of the contributors - and which were also raised by the ERT - 
include: 

o the lack of a specific section on sustainability agreements in the guidelines o 
the need for further guidance on information exchange arrangements o the 
need to reflect the dynamics of the digital economy in the rules o the general 
need to provide more legal certainty in the self-assessment of horizontal 
cooperation agreements 

• The next step in the review process will start in 2021 with the impact assessment 
phase. There will be several opportunities for ERT and other stakeholders to 
contribute to this phase (timing to be confirmed). 

NECESSARY FACTS AND FIGURES 

Summary of main comments from ERT 

ERT submitted a long paper with comments and suggestions on both block exemption 
regulations and the horizontal guidelines. 

In summary their main concerns are the following: 

Scope of the rules: The review should take in to account the global competition 
environment, technological developments and sustainability goals. 

Definition of markets, market power and potential competitor not clear: traditional 
definitions of markets and market power are not adapted for example to digital markets 
or innovative services markets. Definition of potential competitor is too broad, not 
practicable and prevents pro-competitive collaboration. Potential competitor should be 
limited to ability and publicly announced intention to enter immediately the market. 

Application of Art 101 between parent companies and their jointly controlled 
subsidiaries: article 101 should not apply to cooperation between parent and jointly 
controlled subsidiary if there is decisive influence under the subsidiary (and thus the 
doctrine of single economic entity should apply). 

Joint bidding: additional guidance should be provided with the possibility of benefiting 
from the rules and exemptions on joint production and specialisation 

Information exchange - also in the context of collaboration within ecosystems, 
platforms and data: current rules are too broad, information exchanges should not be 
automatically regarded as "by object" infringements. Flexibility with regard to 
information exchanged in the context of ecosystems, data pooling and data sharing.
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Updated on: 9 November 2020 

Joint purchasing: more guidance on buying alliances, aggregating volumes for reaching 
discounts and need to reconsider market share threshold (current 15% is too low, should 
go up to 30%). 

Sustainability cooperation: proposes to include sustainability criteria among the key 
elements in the assessment of the legal and economic context under Article 101(1) and 
as cumulative criteria when evaluating horizontal cooperation under Article 101(3). 

Reviewing the notion of "consumer welfare": there needs to be a shift away from 
focusing only or mainly on prices - considerations such as improvements in sustainability, 
infrastructure, standards, innovation (and other factors) are often equally critical to 
consumer welfare. 

Standardisation: requests for clarifying the language, for instance regarding the fact that 
participants in standardisation are not necessarily competitors and that standards are 
developed rather than "set". 

Expanding the block exemption regulations: need to keep and update the existing BER 
and add new ones covering standardisation, sustainability agreements, data pooling/data 
access and infrastructure sharing agreements. Also a new block exemption regulation 
should be considered for industry wide cooperation agreements where parties seek to 
become competitive in the context of global actors or to be efficient in sustainability 
projects. 

Contact:
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WHITE PAPER ON FOREIGN SUBSIDIES 

KEY MESSAGES 
• On 23 September, the public consultation on the White Paper on foreign 

subsidies finished. The Commission has received 150 contributions, some very 
detailed, from a wide range of stakeholders, including third countries. 

• I would like to thank you for the helpful contribution of the European Round 
Table to the consultation on the White paper, which we read with much interest. 

 
 
 

 

  
 
 

 

  
 
 
 

 

  
 
 
 

 

NECESSARY FACTS AND FIGURES ERT 

position: 

The Working Group on Competition Policy of the European Round Table for Industry 
(ERT) submitted a contribution to the public consultation of the White Paper in 
September 2020. It welcomes the proposal, which it considers an important contribution 
to securing the global competitiveness of European industries to the benefit of the EU 
economy and its people. 

In ERT's view, a foreign subsidy regime should be aligned with the State aid framework, 
but should also allow taking into account whether a beneficiary has privileged access to 
its domestic market. Legal certainty, starting with clear definitions of key concepts needs 
to be ensured, and enforcement procedures must not be overly burdensome so that they 
can be completed in short time frames. 

• As regards module 1, ERT favours a broad scope and the Commission as sole 
enforcement authority. Module 1 should include a complaint procedure. 
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Contact: 
 

Updated on: 9/11/2020 
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