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GUIDANCE NOTE ON THE EUROPEAN OMBUDSMAN’S APPROACH TO CASES 
RELATING TO INFRINGEMENT PROCEEDINGS 

 

Introduction 

The purpose of this note is to analyse and evaluate the Ombudsman’s approach to complaints 
about how the European Commission handles its powers to investigate if Member States 
comply with their obligations under EU law (that is, “infringement proceedings”).1 

Individuals, NGOs and companies turn to the Ombudsman when they consider that the 
Commission did not act correctly when dealing with their complaints that Member States do 
not comply with EU law. It is important that the Ombudsman manages the expectations of 
complainants by informing them properly about what we can and cannot achieve.  

The Ombudsman has, since 1995, been at the centre of great improvements in how the 
Commission has engaged with citizens regarding infringement complaints. Whereas in the 
past, complainants were not informed by the Commission about how their complaints were 
dealt with, the Ombudsman’s efforts led to the Commission adopting rules and procedures 
to inform complainants2.  

Where there is an indication that there have been shortcomings in the Commission’s handling 
of complaints, the Ombudsman should be ready to investigate the matter. However, there are 
limits to what we can and should do. To the extent possible also, we should adopt a standard 
approach to such complaints to enhance the efficiency and effectiveness of the office. These 
issues are addressed in this note. 

 

Nature of the article 258 TFEU procedure 

Under article 17(1) TEU, it is the task of the Commission, as the “guardian” of the Treaties to 
ensure that EU law is upheld within the Union. The infringement procedure (article 258 
TFEU) is instrumental to this end. It reads: 

“If the Commission considers that a Member State has failed to fulfil an obligation under the 
Treaties, it shall deliver a reasoned opinion on the matter after giving the State concerned the 
opportunity to submit its observations. 

If the State concerned does not comply with the opinion within the period laid down by the 
Commission, the latter may bring the matter before the Court of Justice of the European Union.” 

The Commission initiates infringement proceedings either in response to a “complaint” or on 
its own initiative. Since the Commission has limited powers to carry out investigations at 
Member State level (exceptions would be in the areas of fisheries and competition law), 

 

 
1 Figures from recent annual reports suggest that such cases represent around 15% of all EO inquiries.  
2 See, in particular, Commission Communication “EU law: Better results through better application” of 19 January 2017 
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52017XC0119(01)&from=EN 
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complaints are important for the Commission as they help it to detect possible shortcomings 
in the application of EU law by the Member States. The Commission thus acknowledges the 
crucial role of complaints in detecting infringements of EU law and even provides a standard 
“complaint form” on its website to submit them.3 At the same time, the fact that the 
Commission encourages and makes use of complaints does not make individuals a “party” 
in the infringement proceedings. 4  

It is obvious, however, that if the Commission invites individuals to come forward with 
information about problems, it should deal appropriately with those individuals by replying 
to them in a timely way, explaining what it plans to do with the complaint and giving 
adequate reasons if it decides not to pursue the matter. The Commission should also, where 
possible, mention other means of redress for the complainant. 

 

The Outcome of Infringement Proceedings 

The Court of Justice has underlined repeatedly that the Commission enjoys a wide 
discretionary power in deciding whether and when to commence infringement proceedings.5 
This discretion extends so far that the Commission cannot be required by individuals to adopt 
a specific position.6 That having been said, the Commission will often come to the conclusion 
that there is no EU law infringement and will not need to invoke its wide discretion in terms 
of how to proceed. 

Some individuals turn to the Commission alleging that their individual rights under EU law 
were breached at Member State level. Other complaints are based on a wish to protect a public 
interest (for example, when the underlying issue relates to the protection of the environment). 

The infringement procedure is not designed to provide individuals with a means of redress 
for the specific grievance they have at Member State level. Rather, it is a mechanism for 
ensuring that Member States are brought into compliance with EU law generally. This has two 
important implications. First, even if a complainant is factually correct when taking a view 
that his or her rights under EU law have not been respected, the Commission may well decide 
not to take infringement procedures if the issue is an isolated case. Second, even if the issue 
of non-compliance is generalised, and the Commission decides to take infringement 
procedures to deal with this systemic non-compliance, the infringement procedure has no 
concrete effects on any of the individual cases at issue. It may well be that the Commission 
would close such a case when the Member State commits to bring itself into compliance for 
the future, thereby not resolving all (or even any) of the complaints that gave rise to the 
infringement procedure in question. 

Even if there are good grounds for considering that a Member State is not in compliance with 
EU law generally, the Commission is entitled to close an infringement complaint based on 
political opportunity alone. This can occur, for example, where the Commission is 
considering proposing changes to the EU law at issue (in which case it would not be 
opportune to commence infringement procedures).  

Finally, the Commission very often decides not to take infringement procedures because it is 
of the view that the issues complained about can be best dealt with at national level, either 

 

 
3 https://ec.europa.eu/assets/sg/report-a-breach/complaints_en/  
4 See Case T-191/99 Petrie v Commission [2001] ECR II-3677. 
5 Case 247/87 Starfruit v Commission [1989] ECR 291. 
6 Case T- 571/93 Lefebvre and others v Commission [1995] ECR II-2379. 
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through the national administration or through the national courts. Often, complainants do 
not wish to take this route because it is time-consuming or costly for them (while making an 
infringement complaint is free). However, the fact that a complainant may not wish to take 
such a route does not mean that the position of the Commission is not defendable. In this 
context, it must be noted that the Commission has very limited investigatory competences or 
capacities to verify facts in specific cases. Therefore, if a complainant would like to see certain 
facts judged in light of EU law, he or she will need to bring those facts to a national court (or 
a national ombudsman, or another national means of redress)). 

Even if the Commission decides not to close the case, and successfully prosecutes the case 
before the ECJ, this may not resolve the issue for complainants. This is so because an ECJ 
ruling has no executory effect at Member State level. Even if an infringement proceeding is 
successfully concluded, an aggrieved party would still need to turn to a national 
administrative body or court to enforce his or her rights. The Ombudsman sees such cases 
occasionally, when a complainant argues that the Commission has not properly followed up 
on a ruling from the ECJ. The answer from the Commission in such cases is very often that 
the complainant should turn to a national body or a national court to seek individual redress. 

 

The role of the European Ombudsman 

What therefore can the Ombudsman hope to achieve for complainants in these cases?  

We should be ready to examine whether the Commission has complied with principles of 
good administration and, in particular, due diligence. Has it examined the matter? Has it 
replied? If there is a possibility that any delay on the part of the Commission stems from a 
lack of organisation/poor administration, that may amount to maladministration that we 
should investigate. 

The Ombudsman can clearly ask the Commission to keep a complainant updated on its 
actions if there has been an excessive delay in responding to a complaint. 

The Ombudsman can also deal with procedural issues such as when the Commission has not 
given the complainant an opportunity to comment on a draft closing decision.  

When it comes, however, to the position the Commission takes on the infringement 
complaint, the Ombudsman’s role is limited due to the Commission’s wide discretion. At 
most, the Ombudsman can ask the Commission to explain how it has exercised its discretion 
so as to be sure that the discretion is not arbitrary and has respected the limits of the law.  

This does not mean that the exercise of discretion by the Commission is not subject to any 
checks and balances. What it means is that the checks and balances should be political rather 
than administrative. Therefore, in cases where the complaint to the Ombudsman comes down 
to a question of whether the Commission has properly exercised its discretion, the 
Ombudsman could consider advising the complainant to bring the issue to the attention of 
MEPs, who may, if they wish, question the Commission on the exercise of its discretion. 

We should not seek to second guess the Commission on the substance7. Unless the 
Ombudsman can identify clear errors and omissions in the position taken by the Commission, 

 

 
7 In other words, we should be careful not to devote significant time to researching particular areas of EU law in an effort 
to second guess the Commission’s assessment as to whether or not there has been an infringement. 
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the Ombudsman should seek to redirect complainants to the appropriate national redress 
mechanisms.  

The Ombudsman should, however, ensure that the Commission communicates complete and 
reasonable information on the position the Commission takes towards the infringement 
complainant.  

This does not mean that the Commission must address each and every argument put forward 
by the complainant as to why there was an infringement and as to why the Commission 
should act on that alleged infringement. The Commission is only obliged to justify its actions. 
For example, if the Commission briefly states that the issue relates to the enforcement of 
individual rights and is best dealt with at national level, the Commission does not need to 
take any position on the points raised by the complainant regarding why there was an 
infringement. 

The Commission may in some cases have taken a position on the substance of the complaint. 
It may, on the basis of that position, state that the issue complained about does not constitute 
grounds to open infringement proceedings. Regarding the substance of these cases, the 
Ombudsman should only intervene (by asking the Commission to look at an issue again) if 
the Commission was manifestly wrong in its presentation of the facts or of law.  

For example, if the complainant has complained about a clearly defined issue, and the 
Commission has responded on an entirely different issue, the Ombudsman may ask the 
Commission to explain itself to the complainant. Another example would be where the 
complainant has put forward a clear and convincing explanation of essential facts, and the 
Commission has misrepresented the facts when justifying why not to open infringement 
proceedings; the Ombudsman may ask the Commission to explain itself in such cases. It is 
important to note, however, that if the Commission states that the specific facts are not of 
relevance to it, and that these facts can only be adjudicated on at national level, the 
Ombudsman should accept that explanation as being adequate. 

A final aspect relates to redirecting complainants to the European Network of Ombudsman 
(ENO). National or regional ombudsman will often be responsible for dealing with 
complaints on matters falling within the scope of Union law as EU measures are often 
implemented by the public authorities of a member state. The national ombudsmen will 
therefore often be better placed to investigate the implementation of Union law on member 
state level. 

 

END OF NOTE  
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