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Brussels, 7 June 2022 

Mr Alberto Alemanno 
Email: ask+request-11038-a59af028@asktheeu.org 

Ref. 22/0856-mj/nb 

Request made on: 19.04.2022 
Deadline extension: 11.05.2022 

Dear Mr Alemanno, 

Thank you for your request for access for public access to: "the opinion(s) of the Article 255 
Committee on the Polish candidate(s) to replace Marek Safjan".1 

The General Secretariat of the Council has identified one such document. 

The General Secretariat of the Council considers that the requested document falls within the remit 
of the exceptions relating to the protection of the public interest as regards privacy and the integrity 
of the individual (Article 4(1)(b) of Regulation (EC) No 1049/2001), the protection of the decision-
making process (Article 4(3) of Regulation (EC) No 1049/2001), the protection of court 
proceedings (Article 4(2) second indent of Regulation (EC) No 1049/2001) and the protection of 
commercial interests (first indent of Article 4(2) of Regulation (EC) No 1049/2001).  

At the outset, it must be noted that this approach is consistent with the conclusion of the European 
Ombudsman in her decision in case 1955/2017/THH on the Council of the European Union’s 
refusal to grant public access to opinions evaluating the merits of candidates for appointment to 
the Court of Justice and the General Court of the European Union. In that decision, the European 
Ombudsman found that ‘the overriding public interest in this case lies in protecting the Panel’s 
decision-making process’ and that ‘this constitutes a greater public interest than that of the public 
knowing further details of the Panel’s opinions’, and concluded that ‘the refusal of the Council to 
provide full public access to the opinions of the Panel on judicial appointments was justified’2. 

                                                
1  The General Secretariat of the Council has examined your request on the basis of the applicable rules: 

Regulation (EC) No 1049/2001 of the European Parliament and of the Council regarding public access to 
European Parliament, Council and Commission documents (OJ L 145, 31.5.2001, p. 43) and the specific 
provisions concerning public access to Council documents set out in Annex II to the Council's Rules of Procedure 
(Council Decision No 2009/937/EU, OJ L 325, 11.12.2009, p. 35). 

2  Decision in case 1955/2017/THH on the Council of the European Union’s refusal to grant public access to 
opinions evaluating the merits of candidates for appointment to the Court of Justice and the General Court of the 
European Union, paragraphs 54 and 56. 
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It should also be stressed that in its activity reports3, the panel provided for in Article 255 TFEU 
("the Panel") has stated that it considers that the disclosure of its opinions – which pertain to an 
assessment of candidates’ suitability to perform the duties of Judge and Advocate-General of the 
Court of Justice and the General Court, and therefore contain personal data – would be likely to 
undermine the privacy of the candidates (Article 4(1)(b) of Regulation (EC) No 1049/2001). The 
Panel is also of the opinion that the full disclosure of its opinions would undermine the aims and 
quality of the consultation and appointment procedures provided for in Articles 253 to 255 TFEU, 
notably because it would jeopardise the secrecy of the Panel’s deliberations and of the 
intergovernmental conference at which Member States appoint the Judges and Advocates-General 
(Article 4(2) and (3) of Regulation (EC) No 1049/2001).  

The Panel therefore considers, on the basis of these exceptions, that its opinions are intended 
exclusively for Member State governments and that the positions it takes on the suitability of 
candidates for judicial office at European Union level may not be disclosed to the public, either 
directly or indirectly.  

Taking into account the above considerations, the General Secretariat of the Council is of the view 
that providing access to the requested document would jeopardise the attainment of the objectives 
of Regulation (EC) 1049/2001 for the reasons set out below. 

First, the requested document contains, in most of its parts, personal data pertaining to the 
candidate to whom it refers.  

According to Article 3(1) of Regulation (EU) 2018/1725 of the European Parliament and of the 
Council of 23 October 2018 on the protection of natural persons with regard to the processing of 
personal data by the Union institutions, bodies, offices and agencies and on the free movement of 
such data (“Regulation (EU) 2018/1725”), personal data is defined as ‘any information relating to 
an identified or identifiable natural person’. Moreover, the Court of Justice has ruled that 
professional data or information provided as part of a professional activity must also be 
characterised as personal data4, and that the fact that certain information has already been made 
public does not preclude its characterisation as personal data5. 

Thus, both the factual elements concerning the candidate’s professional experience and 
qualifications and the panel’s assessment of the candidate’s competences are to be classified as 
personal data. 

Such data come under the exception provided for in point (b) of Article 4(1) of Regulation (EC) 
No 1049/2001 (protection of the privacy and the integrity of the individual).  

According to established case-law, where an applicant seeks to obtain access to a document that 
includes personal data, the legal framework on the protection of individuals with regard to the 
processing of personal data by the European institutions becomes applicable in its entirety.  

                                                
3 Sixth Activity Report of the panel provided for by Article 255 of the Treaty on the Functioning of the European Union, 

page 16, available at: https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-
01/qcar19002enn_002_-_public.pdf  

4  Judgment of 29 June 2010, Commission v Bavarian Lager, C-28/08, EU:C:2010:378, paragraphs 66 to 76 
5  Judgment of 16 December 2008, Tietosuojavaltuutettu v Satakunnan Markkinapörssi and Satamedia, C-73/07, 

EU:C:2008:727, paragraphs 48 and 49 

https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-01/qcar19002enn_002_-_public.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2020-01/qcar19002enn_002_-_public.pdf
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More specifically, according to Article 9 of Regulation (EU) 2018/1725, ‘personal data shall only be 
transmitted to recipients established in the Union other than Union institutions and bodies if: 

[…] 

(b) the recipient establishes that it is necessary to have the data transmitted for a specific purpose 
in the public interest and the controller, where there is any reason to assume that the data 
subject’s legitimate interests might be prejudiced, establishes that it is proportionate to transmit 
the personal data for that specific purpose after having demonstrably weighed the various 
competing interests. 

[…] 

3. Union institutions and bodies shall reconcile the right to the protection of personal data with the 
right of access to documents in accordance with Union law.’ 

It follows from this provision that it is up to the applicant to show whether the transfer of the 
requested personal data is necessary – that is to say, whether it is the most appropriate measure 
to achieve the objective pursued by the applicant and if it is proportionate to that objective. 
However, such a disclosure should not prejudice disproportionally the legitimate interests of the 
individual or individuals concerned. 

In the case at hand, on the one hand, the necessity of the transfer of the requested personal data 
has not been established in the application. Indeed, the applicant has simply referred to general 
considerations regarding the necessity to release that document based on “speculation regarding 
the identity and suitability of the candidate(s)” and the “working methods followed by the Article 
255 Committee”. 

On the other hand, the disclosure of the requested personal data could cause harm to the 
reputation of the candidate and therefore would prejudice his/her legitimate interests.  

The demanding professional requirements associated with the post of Judge usually attract 
individuals of a particularly high seniority and who often hold prominent positions, both at national 
and EU level, such as judges in the highest courts or renowned professors. The reputation of 
individuals in such positions would inevitably suffer greater damage should negative opinions 
concerning them be made public. Such damage could even have an effect on their potential career 
prospects, at both national and international level, even if the opinion of the Panel is on the 
suitability of the candidate specifically to perform the functions of a Judge or Advocate-General of 
the Court of Justice or the General Court.  

Under these circumstances, providing access to the parts of the opinion concerning the 
assessment of the suitability of the candidate to perform the duties of a Judge of the Court of 
Justice would not only jeopardise the attainment of the objectives of point (b) of Article 4(1) of 
Regulation (EC) No 1049/2001, but would also be in breach of Regulation (EU) 2018/1725 on the 
protection of personal data. 

In addition, it is stressed that the automatic prevalence of the principle of transparency over data 
protection has been expressly ruled out by the Court. Indeed, Regulation (EC) No 1049/2001 only 
provides a right of public access to the extent that none of the exceptions provided by the said 
Regulation applies. 
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In any case, should the necessity of transfer be justified by the objective to ensure public trust in 
the EU courts and more specifically to allow public control over the competence and qualifications 
of the members of the EU judicature, these are exactly the objectives that led to the establishment 
of the Panel in the first place and that form the basis of the Panel’s operating rules, which provide 
for the confidentiality of its activities. In that regard, it is noted that if transparency is crucial to allow 
the citizen to hold political decision-makers accountable and therefore to strengthen the 
democratic legitimacy of the EU institutions that are representative in nature, it plays a very 
different role in relation to the EU judiciary. The legitimacy of the Judges is first and foremost 
assured by their independence, objectivity and professional competence, not by the power of 
public opinion. It is not for members of the public to assess the suitability of candidates to the post 
of Judge or Advocate-General.  

In this context, the disclosure of personal data would, for the reasons that will be set out below, risk 
compromising the effective selection of suitable candidates for the posts of Judges and Advocates-
General and would therefore undermine, rather than pursue, the objective of ensuring the public’s 
trust in the EU courts. 

In any event, the panel already publishes detailed reports of its activities, which provide an 
accurate account of its working methods and of the criteria used to assess the candidates. This 
information suffices to reassure the public on the fairness of the selection procedure and 
guarantees that the best candidates will be retained. It appears that the applicant has not taken 
this circumstance into account and has failed to show why the significant transfer of personal data 
that its application requires would be the only appropriate measure to achieve the objective 
pursued. 

Secondly, disclosure of the requested document would seriously undermine the decision-making 
process leading to the appointment of Judges.  

The publication of the Panel’s opinions would affect the confidentiality of the procedure for 
assessing the suitability of the candidates. In that regard, it should be recalled that the principle of 
secrecy regarding assessment bodies’ proceedings is widely acknowledged in EU law and finds its 
justification in the need to guarantee the independence of the assessment bodies and the 
objectivity of their proceedings, by protecting them from all external interference and pressures.  
This rationale applies, of course, all the more to the Panel provided for in Article 255 TFEU. 

In the case of the Panel, the principle of confidentiality has been expressly enshrined in the Panel’s 
operating rules, which set out a number of specific provisions concerning the arrangements for 
holding panel meetings and a specific system of circulation of and access to documents. Needless 
to say, those rules have to be coordinated with the provisions of Regulation (EC) No 1049/2001. 

According to well-established case-law, when potential conflict exists between the provisions of 
Regulation (EC) No 1049/2001 and a specific set of rules regulating the circulation of and access 
to documents in the framework of a specific procedure, the conflict has to be solved by interpreting 
the exception provided for in Regulation (EC) No 1049/2001 in line with those rules. This ensures 
that the procedure to which those rules apply operates correctly and guarantees that its objectives 
are not jeopardised. 
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Typically, this coordination is carried out by the recognition of a general presumption. Such a 
presumption is based on the fact that access to a document involved in the relevant procedure 
would be incompatible with the proper conduct of that procedure, and aims to ensure the integrity 
of that procedure by limiting the intervention of third parties. 

In the present situation, there is no doubt that the disclosure of the requested document would 
undermine the conduct of the selection procedure, and notably its confidential nature, as expressly 
provided for in the Panel’s operating rules. It follows that, in line with the case-law of the EU 
courts6, the documents are covered by a general presumption according to which the disclosure of 
the Panel’s opinions would, as a matter of principle, seriously undermine the Panel’s decision-
making process. 

But even if the existence of a general presumption was put in question, the serious risk for the 
decision-making process leading to the appointment of members of the EU judicature results from 
a number of circumstances. 

To start with, a number of the considerations mentioned above in relation to the prejudice to the 
candidate's reputation have broader systemic implications for the correct functioning of the 
selection procedure for Judges and Advocates-General.  

Disclosure of an opinion, be it unfavourable or favourable, could dissuade future qualified 
candidates from applying, for fear of any possible negative impact that the Panel’s opinions could 
have on their reputation.  

This ‘chilling effect’ is linked to the fact that potential candidates are usually individuals of 
particularly high seniority and visibility at national level, who could be deterred from participating in 
the selection procedure if their reputation might be put at risk.  

Furthermore, disclosure of its opinions would affect the working methods of the Panel. In particular, 
the Panel could become more restrained and more guarded when drafting its written opinions. This 
would be unfortunate, firstly because it would greatly reduce the usefulness of the Panel’s 
opinions, with the effect of rendering more difficult the work of the intergovernmental conference 
which is called to appoint Judges and Advocates-General. It could also cause the panel to decide 
to have more systematic recourse to the possibility, provided for in its operating rules, to present its 
opinions to the intergovernmental conference orally.  

As mentioned above, the Panel provides its opinions to an intergovernmental conference 
composed of representatives of the Member States that appoint the Judges and Advocates-
General by common accord. Disclosure of the opinions of the panel would inevitably attract the 
attention of the public and possibly the media towards the assessment of the candidates. This in 
turn could lead to a politicisation of the issue and the adoption of politically postured positions, 
thereby significantly reducing Member States’ margin for manoeuvre in the deliberations relevant 
for the adoption of a decision by common accord. In the framework of a political discussion on the 
appointments, the heretofore much-respected opinion of the Panel could be called into question in 
light of considerations of a political nature, which would ultimately affect the quality of the selection 
of Judges and Advocates-General. 

                                                
6  See, for example, judgment of 12 November 2015, Alexandrou v Commission, T-515/14 P and T-516/14 

P, EU:T:2015:844, paragraph 88 and following 
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For all the reasons stated above, disclosure of the requested opinion would undermine the 
decision-making process leading to the appointment of Judges and Advocates-General, and 
therefore would jeopardise the attainment of the objectives of Article 4(3) of Regulation (EC) 
No 1049/2001. 

Thirdly, full disclosure of the Panel's positive opinions could seriously undermine the protection of 
court proceedings. Indeed, it cannot be excluded that positive opinions may contain remarks or 
observations or point out less solid elements in the candidate's qualifications or profile. If disclosed, 
that assessment could become the topic of a public debate and cast a shadow on the profile of 
serving judges of the EU jurisdictions. Depending on the type of observations made in the positive 
opinion, the image of knowledge, expertise, objectivity or effectiveness of the Judge concerned 
may be undermined or put in question in the public debate. This would in turn affect the reputation 
of the Court as a whole in the eyes of the public, and even provoke requests or criticisms by the 
party to the proceedings. In short, it could create difficulties for the orderly and serene conduct of 
court proceedings. 

Lastly, full disclosure of the requested document could undermine the protection of a candidate’s 
commercial interests, in the event that the candidate were to carry out paid work as a lawyer or 
legal adviser.  

While an opinion of the Panel concerns the suitability of a candidate for a specific position, the fact 
remains that the evaluation carried out by the Panel takes into account the file submitted by the 
candidate, his academic record, his professional experience and his performance at interview. All 
this information would be relevant for any other position, in either the public or the private sector, 
for which the candidate might later be considered, since it shows the capabilities of the candidate 
as a legal professional. Therefore, it cannot be denied that the disclosure of, in particular, an 
unfavourable opinion could have a negative impact on the candidate’s chances of succeeding in 
other selection procedures. 

Consequently, disclosure of the opinions of the panel would jeopardise the attainment of the 
objectives of Article 4(2) of Regulation (EC) No 1049/2001. 

As regards the existence of an overriding public interest in disclosure, on balance, the principle of 
transparency which underpins Regulation (EC) No 1049/2001 would not, in this case, prevail over 
the abovementioned interests in such a way as to justify disclosure of the document. 

It must be acknowledged that transparency – and more specifically legislative transparency – plays 
a crucial role in the correct functioning of the EU democratic system, enshrined as it is in the 
Treaties, secondary legislation and the relevant case-law. 

However, as indicated above, it must be underlined that in a democratic society, transparency and 
public participation do not have the same role in relation to legislative activity and the role of the 
judiciary. 

Magistrates are not accountable to the public at large; they are subject only to the law. Their 
position cannot be compared to that of politicians or citizens’ representatives. As a consequence, 
the procedure for their appointment needs to strike a balance between the need to select the 
candidates with the best legal expertise, the greatest professional experience and the most reliable 
guarantees of objectivity, and the principle of transparency. 
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In the case at hand, such a balance is satisfied by the significant level of transparency that is 
already assured by the Panel’s periodic publication of detailed activity reports, which provide 
information about its working methods, its criteria for assessing candidates and its overall yearly 
activity. 

However, when it comes to the publication of individual opinions on the suitability of candidates for 
the post of Judge or Advocate-General, on balance, the public interest in having access to those 
opinions does not override the interests in the protection of the decision-making process, court 
proceedings and the commercial interest of the candidate. 

In light of the above, the General Secretariat of the Council concludes that full disclosure of the 
requested document would jeopardise the attainment of the objectives of Regulation (EC) No 
1049/2001. 

The possibility of partially disclosing the opinion concerned by your request in accordance with 
Article 4(6) of Regulation (EC) No 1049/2001 has also been examined. Partial access could be 
granted to those parts of the requested document which are not covered by the aforementioned 
exceptions provided for in Article 4 of Regulation (EC) No 1049/2001.Thus, a redacted version of 
the document (reflecting the parts to which partial access is granted) is attached.  

You can ask the Council to review this decision within 15 working days of receiving this reply 
(confirmatory application). 

Yours sincerely, 
 
 
 
Fernando FLORINDO 
 
 
Enclosure 
 


	Fernando FLORINDO

