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regulatory or administrative provisions". Ireland refers to a judgment of the Irish
High Court of 31 July 2007 in which the High Court judge determined that
“unlike previous development plans, which were required by EU regulations to
draw down EU structural funds, the 2007 NDP is not required by any legisiative,
regulatory or administrative requirement”.

e The NDP constitutes a financial plan within the meaning of Article 3(8) of
Directive 2001/42/EC. Again Ireland refers to the above-mentioned judgment of
the Irish High Court in which the judge considered that the NDP was a financial
plan within the meaning of Article 3(8) of the Directive.

e The NDP does not represent a framework for future development consent of
projects for purposes of Article 3(2)(a) of Directive 2001/42/EC. Again Ireland
refers to the above-mentioned High Court judgment.

The Commission understands that the High Court judgment referred to above is under
appeal to Ireland's Supreme Court and that the proceedings concerned have not
concluded.

Arguments based on Article 2(a) of Directive 2001/42/EC

As regards Ireland's argument based on Article 2(a) of Directive 2001/42/EC, the
Commission accepts that the NDP is not required by any legislative or regulatory
provisions. However, it is not satisfied that the NDP was not required by administrative
provisions.

The interpretation of what is meant by the reference in the final clause of Article 2(a) of
Directive 2001/42/EC to "required by ... administrative provisions" is ultimately a matter
for the Buropean Court of Justice (ECJ) and it is noteworthy that the High Court
judgment contains no analysis of these words used in the Directive.

The interpretation advanced by Ireland has far-reaching implications. It would take
outside the scope of Directive 2001/42/EC all self-originated plans and programmes
prepared by an authority outside of a pre-existing legislative or regulatory framework,
even if such plans and programmes are likely to have significant effects on the
environment and have subsequent legal effects. The interpretation would indeed seem to
be applied in practice to other plans and programmes in Ireland (see below).

The Commission would submit that, having regard to the broad purpose of Directive
2001/42/EC evident in Article 1 as well as to the links between the definition in Article
2(a) and the substantive scope-of-application provisions of Article 3 of Directive
2001/42/EC, the reference to administrative provisions in Article 2(a) should be taken to
extend to administrative provisions consisting of the lawful administrative instructions
that emanate from a government or other authority to its officials and agencies to prepare
a plan or programme that would in other respects come within the scope of Article
3(2),3(3) and 3(4) of Directive 2001/42/EC. The Commission considers that, provided
the instructions are lawful and binding on the officials and agencies concemed, the plan
thus to be prepared comes within the scope of Article 2(a) because it is required by
administrative provisions. It would submit that the purpose of the reference to "required
by ... administrative provisions" is to include plans or programmes that are not statutorily
required but are required by an authority's lawful internal admimistrative instructions,
while exciuding those plans and programmes which arc prepared without the necessary
legal authority (and which as such cannot subsequently serve as a lawful framework for
purposes of Article 3 of Directive 2001/42/EC).






Airports and the continued support for the Regional Airports will play a key role
in promoting internal and external accessibility. It is recognized that, with the
completion of the second terminal at Dublin Airport, there would be capacity to
cater for in excess of 30 mppa.”

« In the development consent process for the N6 Ballinasloe to Athlone Dual
Carriageway (a road project in County Galway)®, the NDP was invoked by a
planning inspector in relation to the need for the project .

« In the development consent process for the proposed quarry development at
Kilmady Little, Horseleap, County quarry5 , the planning tnspector referred to the
NDP in terms of creation of a major demand for aggregrate materials.

Apart from these examples, the Commission would point out that, under the terms of
iretand's Planning and Development Act, 2000, which govems project decision-making
by Irish local authorities and Ireland's Planning Appeals Board, including in relation to
projects falling within the scope of Directive 85/337/EEC, there is explicit reference to
planning authorities having regard to "the policy of the Government, the Minister or any
other Minister of the Government"®. Section 143 of the 2000 Act provides that the
Planning Appeals Board (which will often be the final decision-maker in projects
involving an EIA under Directive 85/337/EEC) "shall, in performing its functions, have
regard to the policies and objectives for the time being of the Government, a state
authority...”. Thus, the influence of the NDP on the decisions of local authorities and the
Planning Appeals Board in relation to projects falling under Directive 85/337/EEC is not
a matter of arbitrary choice: it is founded on requirements contained in Irish planning
legistation.

As regards what constitutes a framework for purposes of Article 3(2) of Directive
2001/42/EC, the Commission would observe that it is not necessary for the relevant plan
or programme to dictate the outcome of the project decision in order for it to constitute a
framework. By analogy, this is evident from the criteria set out in Annex II of Directive
2001/42/EC

Against this background, the failure to undertake an SEA in respect of the NDP
represents a breach of the requirements of Articles 3 to 9 of Directive 2001/42/EC
inclusive. A breach of Article 10 also arises in as much as the NDP has not been made
subject to the binding monitoring referred to in the provision of Directive 2001/42/EC.

IT Other plans and programmes excluded from SEA

The interpretation that Ireland gives to Directive 2001/42/EEC in relation to the NDP
opens the prospect of other plans and programmes being treated as outside the scope of
Directive 2001/42/EC. The following example has come to the Commission’s notice. It
reserves the right to cite other examples that derive from Ireland's interpretation of
Directive 2001/42/EC.

* Planning reference PLO7 .ER2042
* Planning reference PL19 .223610
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has not been made subject to the binding monitonng referred to in that provision of
Directive 2001/42/EC.

I Conformity of Ireland's transposal of Directive 2001/42/EC

The legislation notified by Ireland for purposes of Article 13 of the Directive consists of
two statutory instruments: European Communities (Environmental Assessment of
Certain Plans and Programmes) Regulations, 2004, S.LNo.435 of 2004 (hereinafter
"S.LNo0.435") and Planning and Development (Strategic Environmental Assessment)
Regulations, 2004, S.1.N0.436 of 2004 (hereinafter "S.1.No.436").

The basic legislation is S.I.No.435. This relates to the categories of plan set out in Article
3(2)(a) of the Directive but, with the exception of a review of the master-plan for the
Dublin Docklands Area, excludes from the scope of its detailed provisions "town and
country planning and land use". Instead, for town and country planning and land use,
S.1.No.435 amends.the Planning and Development, Act 2000 ("the 2000 Act"), which is
Ireland's principal framework for land-use planning, inserting ministerial powers to adopt
detailed regulations under the Act to give effect to the Directive in relation to different
types of land-use plans provided for under the Act.

The new ministerial powers were exercised by S.1N0.436. This covers the following
categories of land-use plan which are referred to in the 2000 Act: a development plan, a
vanation of a development plan, a local area plan (or an amendment thereto), regional
planning guidelines or a planning scheme.

Article 3(2) plans and programmes

The Directive requires all plans and programmes coming within the scope of its Article
3(2) to undergo an SEA in accordance with its Articles 4 to 9.

S.1.No.435 and S.I.No.436 do not cover programmes (as distinct from plans) within the
sphere of town and country planning and land-use. This narrows the scope of application
of the Directive. Thus, important Government building programmes such as for
decentralised offices, schools and prisons are excluded, although these may have
significant land-use implications and have an important bearing on those types of plan
that come within the scope of §.1.N0.436. As a result, in as much as Ireland has made
inadequate provisions for transposing Article 3(2) of the Directive, there is a concomitant
failure to comply with Article 3(1) of the Directive in combination with Articles 4to 9.

Furthermore, for purposes of Article 2(a) in combination with Article 3(2) of the
Directive, S.LN0.435 and S.1.N0.436 exclude certain categories of plan with a land-use
dimension, notably the National Development Plan and other plans that originate in and
arc adopted by the Irish Government. As a result, in as much as Ireland has made
inadequate provisions for transposing Article 2(a) and 3(2) of the Directive, there is a
concomitant failure to comply with Article 3(1) of the Directive in combination with
Articles4to 9.

S.I.No.436 would also not appear to have completely and correctly transposed Article
2(a) in combination with Article 3(2) of the Directive in relation to major modifications
of certain land-use plans within its scope. In particular, whereas Article 2(a) of the
Directive covers modifications to plans and programmes, S.I.No0.436 does not cover
changes or amendments to regional planning guidelines or a planning scheme, even
though these may concern very large areas. As a result, in as much as Ireland has made






necessary and an environmental report is prepared, any subsequent amendment to the
proposal will procedurally escape requirements deriving from the Directive even where
such an amendment is likely to have significant environmental effects. The Commission
understands that, in practice, this may operate as a significant omission as often
important re-zonings of land are introduced very late in a plan-adoption process.

As regards the criteria of Annex II of the Directive referred to in Article 3(5), in
particular those criterion set out in Annex II.1, second indent’, Ireland makes no
reference to other programmes in the schedule of S.I.No.436 that corresponds to Annex
[1. This omission is potentially significant as there is an important relationship between
development plans and local area plans, on the one hand, and infrastructure or pollution-
control programmes, on the other. For example, a land zoning may lead to urban
development that causes a settlement to come within an agglomeration size carrying
waste-water collection and treatment obligations under Directive 91/271/EEC concemning
urban waste water treatment and have implications for an updated implementation
programme under Article 17 of that Directive. Or such a rezoning may have implications
for a pollution reduction programme under Directive 2006/12/EC on pollution caused by
certain dangerous substances discharged into the aquatic environment of the Community.

In as much as Ireland has made inadequate provisions for transposing Article 3(3) of the
Directive, there is a concomitant failure to comply with Article 3(1) in combination with
Atrticle 4 to 9 of the Directive.

Article 5(1) to (3), environmental report

Article 5(1) to (3) of the Directive contains provisions relating to the content of the
environmental reports that are to form part of the SEA process. Annex 1 of the Directive
sets out information to be given.

S.1.No.436 is defictent in its transposal of Annex I because it contains no reference to the
other programmes explicitly mentioned in Annex 1(a). As noted above, there may be an
important relationship between a land-use plan and infrastructure and pollution-reduction
programmes.

Article 5(4), consuliation of environmental authorities with regard to scope and level
of detail of the information which must be contained in the environmental report

Article 5(4) of the Directive provides for consultation of the environmental authorities
referred to in Article 6(3) of the Directive. As noted below, S.I.N0.435 and 5.I.No.436
would appear to have unduly narrowed the list of environmental authorities requiring
consultation. There is a corresponding undue narrowing of the list of environmental
authorities requiring consultation under Article 5(4) (sce comments on Article 6(3)
below).

Article 6, consultation of environmental authorities

Article 6 of the Directive sets requirements for the consultation of environmental
authorities designated pursuant to Article 6(3).

7 “the degree to which the plan or programme influences other plans and programmes, including those in
hierarchy”.






Articie 6(4) requires Member States to identify the public for purposes of consultation: it
includes a specific reference to non-governmental organisations. The provisions of
Article 6(4) are not transposed into Irish law.

Article 6(2) provides that the public shall be given an early and effective opportunity to
express an opinion on a draft plan or programme and the accompanying environmental
report. 8.1.N0.435 — and mutatis mutandis 5.1.No.436 - impose duties on those authorities
proposing plans or programmes to publicise in a newspaper the proposed preparation of a
plan or programme and the availability for inspection of the relevant documents “az
stated place or places and at stated times during a stated period of not less than 4 weeks
from the date of the notice”. In the absence of an express duty to ensure an effective
opportunity to express an opinion, the wording of the Irish legislation allows for the
possibility that the relevant documents will only be made available at a remote location
and during restricted hours. Combined with the lack of transposal of Article 6(4) of the
Directive, this has the potential to undermine the objectives of the Directive. For
example, the Commission notes that, under Irish law, Ireland's largest non-governmental
environmental organisation, An Taisce, has an important statutory role in relation to
projects coming within the scope of development plans. However, SEA-related
documents concerning a development plan may only be made available for inspection by
An Taisce in buildings hundreds of kilometres from where An Taisce is based, making
the consultation process ineffective. For ordinary citizens, a plan made by, for example, a
Govemment ministry may only be made available for inspection at a ministry office
hundreds of kilometres from where the citizens live. For instance, an aquacuiture
programme affecting an off-shore island in the north-west of Ireland may be prepared by
the agricultural minisiry and made available for inspection at its offices in Clonakilty in
the far south of the country. There is no provision for posting documents on the internet
and no provision is made for making relevant documents available by post within a time-
frame (hat allows an opinion to be expressed. Thus, an affected member of the public
may need to make an overnight round-trip of several hundred kilometres in order to have
access to the documentation. Against this background, the provisions of the Irish
legislation appear to fall short of what is required for an early and effective opportunity
to express an opinion.

The Commission of the European Communities consequently takes the view that Ireland
has failed to fulfil its obligations under Articles 2 to 10 inclusive and 13 of Directive
2001/42/EC.

The Commission invites your Government, in accordance with Article 226 of the Treaty

establishing the European Conimunity, to submit its observations on the foregoing within
two months of receipt of this letter.

10









