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REASONED OPINION

addressed to Ireland under Atrticle 226 of the Treaty establishing the European
Community, on account of the failure of Ireland to adequately transpose and apply the
provisions of Directive 2001/42/EC on the assessment of the effects of certain plans and
programmes on the environment

1. Statement of facts

1.1 Following the opening of an own-initiative file, on 29 June 2007 the Commission
addressed a letter of formal notice to Ireland (ref. SG(2007)D/203942) on account of the
failure to submit Ireland's National Development Plan 2007-2013 (hereinafter referred to
as "the NDP") to an assessment pursuant to Directive 2001/42/EC on the assessment of
the effects of certain plans and programmes on the environment (hereinafter referred to
as "Directive 2001/42/EC" or "the Directive").

1.2 Ireland's responded by letter dated 27 September 2007 (ref. SG(2007)A/7417). It
contested the Commission's argument that the Directive was applicable to the NDP.

1.3 In the meantime, the Commission carried out a wider examination of the legislation
notified by Ireland for purposes of Article 13 of the Directive. This consists of two
statutory instruments:

e European Communitics (Environmental Assessment of Certain Plans and
Programmes) Regulations, 2004, S.I.No.435 of 2004 (hereinafter "S.1.N0.435")
and

e Planning and Development (Strategic Environmental Assessment) Regulations,
2004, S.1.N0.436 of 2004 (hereinafter "S.1.N0.436").

1.4 The basic legislation is S.1.No.435. This relates to the categories of plan set out in
Axticle 3(2)(a) of the Directive but, with the exception of a review of the master-plan for
the Dublin Docklands Area, excludes from the scope of its detailed provisions "fown and
country planning and land use”. Instead, for town and country planning and land use,
S.I.N0.435 amends the Planning and Development, Act 2000 ("the 2000 Act"), which is
Ireland's principal framework for land-use planning, inserting ministerial powers to adopt
detailed regulations under the Act to give effect to the Directive in relation to different
types of land-use plans provided for under the Act.

1.5 The ministerial powers were exercised by S.I.No.436. This covers the following
categories of land-use plan which are referred to in the 2000 Act: a development plan, a
variation of a development plan, a local area plan {or an amendment thereto), regional
planning guidelines or a planning scheme.

1.7 On 4 April 2008, the Commission sent Ireland an additional letter of formal notice
(ref.SG(2008)D/201578), maintaining its position with regard to the NDP and also
identifying a wider set of points on which it considered S.1.N0.435 and S.[.N0.436 to be
in non-conformity with the Directive,

1.8 Ireland responded by letter dated 18 July 2008. It maintained its position that the
Directive does not apply to the NDP. It also largely rejected Commission arguments
concemning the conformity of the Irish implementing legislation, although it did signal a






(B) which, in view of the likely effect on sites, have been determined to
require an assessment pursuant to Article 6 or 7 of Directive 92/43/EEC.

3. Plans and programmes referred o in paragraph 2 which determine the
use of small areas at local level and minor modifications to plans and
programmes referred to in paragraph 2 shall require an environmental
assessment only where the Member States determine that they are likely to
have significant environmental effects.”

4. Member States shall determine whether plans and programmes, other
than those referred to in paragraph 2, which set the framework for future
development consent of projects, are likely fo have significant
environmental effects.

5. Member States shall determine whether plans or programmes referred
t0 in paragraphs 3 and 4 are likely to have significant environmental
effects either through case-by-case examination or by specifying types of
plans and programmes or by combining both approaches. For this purpose
Member States shall in all cases take into account relevant criteria set out
in Annex II, in order to ensure that plans and programmes with likely
significant effects on the environment are covered by this Directive.

6. In the case-by-case examination and in specifying types of plans and
programmes in accordance with paragraph 5, the authorities referred to in
Article 6(3) shall be consulted.

7. Member States shall ensure that their conclusions pursuant to
paragraph 5, including the reasons for not requiring an environmental
assessment pursuant to Articles 4 to 9, are made available to the public.

8. The following plans and programmes are not subject to this Directive:

- plans and programmes the sole purpose of which is to serve national
defence or civil emergency,

- financial or budget plans and programmes.

9. This Directive does not apply to plans and programmes co-financed
under the current respective programming periods(ll) for Council
Regulations (EC) No 1260/1999(12) and (EC) No 1257/1999(13)."

2.4 Article 4 of the Dircctive provides as follows:

*1. The environmental assessment referred to in Article 3 shall be carried
out during the preparation of a plan or programme and before its adoption
or submission to the legislative procedure.

2. The requirements of this Directive shall either be integrated into existing
procedures in Member States for the adoption of plans and programmes or
incorporated in procedures established to comply with this Directive.

3. Where plans and programmes form part of a hierarchy, Member States
shall, with a view to avoiding duplication of the assessment, take inio
account the fact that the assessment will be carried out, in accordance with
this Directive, at different levels of the hierarchy. For the purpose of, inter

alia, avoiding duplication of assessment, Member States shall apply Article
5(2) and (3)."






significant effects on the environment in another Member State, or where a
Member State likely to be significantly affected so requests, the Member
State in whose territory the plan or programme is being prepared shall,
before its adoption or submission to the legislative procedure, forward a
copy of the draft plan or programme and the relevant environmental report
to the other Member State.

2, Where a Member State is sent a copy of a drafi plan or programme and
an environmental report under paragraph 1, it shall indicate to the other
Member State whether it wishes to enter into consultations before the
adoption of the plan or programme or its submission to the legisiative
procedure and, if it so indicates, the Member States concerned shall enter
into consultations concerning the likely transboundary enmvironmental
effects of implementing the plan or programme and the measures
envisaged to reduce or eliminate such effects.

Where such comsultations take place, the Member States concerned shall
agree on detailed arrangements to ensure that the authorities referred to in
Article 6(3) and the public referred to in Article 6(4) in the Member State
likely to be significantly affected are informed and given an opportunity to
forward their opinion within a reasonable time-frame.

3. Where Member States are required under this Article to enter into
consultations, they shall agree, at the beginning of such consultations, on a
reasonable timeframe for the duration of the consultations."”

2.8 Article 8 of the Directive provides as follows:

"The environmenial report prepared pursuant to Article 5, the opinions
expressed pursuant to Article 6 and the results of any transboundary
consultations entered into pursuant to Article 7 shall be taken into account
during the preparation of the plan or programme and before its adoption
or submission to the legislative procedure.”

2.9 Article 9 of the Directive provides that

"I. Member States shall ensure that, when a plan or programme is
adopted, the authorities referred to in Article 6(3), the public and any
Member State consulted under Article 7 are informed and the following
items are made available to those so informed:

(@) the plan or programme as adopted;

(b) a statement summarising how environmental considerations have been
integrated into the plan or programme and how the environmental report
prepared pursuant to Article 3, the opinions expressed pursuant to Article
6 and the results of consultations entered into pursuant to Article 7 have
been taken into account in accordance with Article 8 and the reasons for
choosing the plan or programme as adopted, in the light of the other
reasonable alternatives dealt with, and

(c) the measures decided concerning monitoring in accordance with
Article 10.

2, The detailed arrangements concerning the information referred to in
paragraph I shall be determined by the Member States."

2.10 Article 10 of the Directive provides that
6
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2001/42/EC, the reference to administrative provisions in Article 2(a) should be taken to
extend to administrative provisions consisting of the lawful administrative instructions
that emanate from a government or other authority to its officials and agencies to prepare
a plan or programme that would in other respects come within the scope of Article
3(2),3(3) and 3(4) of Directive 2001/42/EC. The Commission considered that, provided
the instructions are lawful and binding on the officials and agencies concerned, the plan
to be thus prepared comes within the scope of Asticle 2(a) because it is required by
administrative provisions. It submitted that the purpose of the reference to "required by
... administrative provisions" is to include plans or programmes that are not statutorily
required but are required by an authority's lawful intemal administrative instructions,
while excluding those plans and programmes which are prepared without the necessary
legal authority (and which as such cannot subsequently serve as a lawful framework for
purposes of Article 3 of Directive 2001/42/EC).

3.6 Ireland's response to the Commission's additional letter of formal notice does not
provide any alternative explanation for or interpretation of the reference to “"required by
... administrative provisions." Instead, Ireland appears to seek a blanket exclusion for all
plans and programmes that are not required by a pre-existing legislative or regulatory
framework. In its response to the Commission's additional letter of formal notice, Ireland
points to the importance of the express wording of a provision of Community law in
interpreting its scope. However, lreland fails to attach any significance to the Directive's
express reference to plans or programmes that are required by administrative provisions.

3.7 The approach advanced by Ireland — i.e. of attaching no meaning to the express
reference to plans or programmes required by administrative provisions - has far-
reaching implications. It would take outside the scope of the Directive all self-originated
plans and programmes prepared by an authority outside of a pre-existing legislative or
regulatory framework, even if such plans and programmes, requested by administrative
provisions, are likely to have significant effects on the environment and have subsequent
legal effects. The additional letter of formal notice observed that this approach would
seem to be applied in practice to other plans and programmes in Ireland. Ireland has not
denied this.

3.8 Ireland suggests that the Commission's interpretation unjustifiably secks to bring
within the scope of the Directive all voluntary policy documents. This is not the case.
The Commission has not referred to documents which are solely expressions of policy: it
has referred to documents which, aithough they may be expressions of policy, also have
the character of plans or programmes. Furthermore, the Commission has made it clear
that the interpretation it advances only extends to those plans and programmes that would
in other respects come within the scope of Article 3(2),(3) and (4) of the Directive. In this
context, the Commission would refer to Recital (5) of the Directive, which explains that
the adoption of environmental assessment procedures at the planning and programming
level should benefit undertakings by providing a more consistent framework in which to
operate by the inclusion of the relevant environmental information into decision making,
and that the inclusion of a wider set of factors in decision making should contribute to
more sustainable and effective solutions.

3.9 With specific reference to the NDP, Ireland asserts that this is a "voluntary” policy
document. It considers that the practical work of preparing it cannot be considered as
required by administrative provisions. It considers that any instructions to an
administrative authority by the political level to undertake such work do not come within
the scope of "required by ... administrative provisions”. In response, the Commission
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objective of decisively tackling structural infrastructure deficits and includes reference to
specific projects.

Arguments based on Article 3(2), (3} and 3(4) of Directive 2001/42/EC

3.14 In the letter of formal notice and the additional letter of formal notice, the
Commission drew attention to examples of where the NDP could be considered as setting
a framework for a development subject to the requircments of Directive 85/337/EEC.
Apart from these examples, the Commission also drew attention to two provisions of the
2000 Act, which govems project decision-making by Irish local authorities and Ircland's
Planning Appeals Board, including in relation to projects falling within the scope of
Directive 85/337/EEC: Section 34 contains an explicit reference to planning authorities
having regard to “the policy of the Government, the Minister or any other Minister of the
Government”; Section 143 provides that the Planning Appeals Board (which will often
be the final decision-maker in projects involving an EIA under Directive 85/337/EEC)
"shall, in performing its functions, have regard to the policies and objectives for the time
being of the Government, a state authority...". It observed that the influence of the NDP
on the decisions of local authorities and the Planning Appeals Board in relation to
projects falling under Directive 85/337/EEC is not a matter of arbitrary choice: it is
founded on requirements contained in Irish planning legislation. As regards what
constitutes a framework for purposes of Article 3(2) of Directive 2001/42/EC, the
Commission observed that it is not necessary for the relevant plan or programme to
dictate the outcome of the project decision in order for it to constitute a framework. By
analogy, this is evident from the criteria set out in Annex Il of Directive 2001/42/EC.

3.15 Ireland makes three submissions in response. First, it draws attention to paragraph
3.25 of the Commission's guidance document on the Directive for purposes of
commenting on the meaning of what constitutes setting a framework. Second, it argues
that it is land use plans and not the NDP that set a framework for the individual examples
cited by the Commission. Third, relying on case-law of the Irish courts in relation to the
formula "shall have regard to" it argues that Sections 34 and 143 of the 2000 Act do not
support the Commission's argument that the NDP sets a framework because the
authorities concerned are only required to have regard to the NDP.

3.26 In response, the Commission comments as follows.

3.27 1t does not accept that there is any contradiction between the guidance document
and the letter of formal notice and additional letter of formal notice. The NDP is more
that a generalised indicative allocation of resources: it sets out objectives, some very
specific in terms of both the infrastructure identified as necessary and the location of that
infrastructure (the Landsdowne Road stadium being an example). Furthermore, the NDP
does not exist in a legal vacuum: it is tied into decision-making on individual
development consent applications by virtue of Sections 34 and 143 of the 2000 Act.

3.28 The Commission accepts that Sections 34 and 143 of the 2000 Act do not legally
oblige local authorities and the Planning Appeals Board to automatically make
development consent decisions in favour of projecis and objectives that figure in the
NDP. However, the Directive does not require this. The national case-law to which
Ireland refers indicates that the local authorities and the Planning Appeals Board are
legally obliged to fully inform themselves of the NDP and to give reasonable
consideration to it when making their decisions. In the Commission's view, this is
sufficient to show that the NDP sets a framework.
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afforestation within areas protected pursuant to Directive 79/409/EEC. As for Ireland's
argument that assessment at project level is more appropriate, assessment under Directive
85/337/EEC is not an alternative to assessment under Directive 2001/42/EC.
Furthermore, the Commission understands that, to date, no assessments have been carried
out pursuant to Directive 85/337/EEC on any individual afforestation projects coming
within the scope of the forestry plan.

3.36 Against this background, the Commission maintains its position that the failure to
undertake an SEA in respect of the forestry plan represents a breach of the requirements
of Articles 3 to 9 of Directive 2001/42/EC inclusive. A breach of Axticle 10 also arises in
as much as the forestry plan has not been made subject to the binding monitoring referred
to in the provision of Directive 2001/42/EC.

Conformity of Ireland’s transposal of Dlvective 2001/42/EC
Transposal of Article 3(2) of the Directive: principal plans and programmes

3.37 The Directive requires all plans and programmes coming within the scope of its
Article 3(2) to undergo an SEA in accordance with its Articles 4 to 9.

Lack of coverage of programmes within the sphere of town and country planning and
land-use

3.38 In its additional letter of formal notice, the Commission observed that S.1.No.435
and S.1.No.436 do not cover programmes (as distinct from plans) within the sphere of
town and country planning and land-use. This narrows the scope of application of the
Directive. Thus, important Government building programmes such as for decentralised
offices, schools and prisons are excluded, although these may have significant land-use
implications and have an important bearing on those types of plan that come within the
scope of S.I.N0.436. As a result, in as much as Ireland has made inadequate provisions
for transposing Article 3(2) of the Directive, there is a concomitant failure to comply
with Article 3(1) of the Directive in combination with Articles 4 to 9.

3.39 In their response, the Irish authorities contended that the relevant Irish legislation
does not recognise any category of programme in the sphere of town and country
planning. The types of programmes referred to by the Commission were not covered by
the Directive, being voluntary and in the nature of budgetary programmes. Nonetheless,
Ireland would consider making provision for programmes through amending legislation.

3.40 The Commission comments as follows. To date, Ireland has not communicated any
amending legislation. The Commission maintains its view that the lack of Irish
legislative provision for programmes in the sphere of town and country planning is
unjustified. Even if it were to be accepted that certain programmes do not come within
the scope of the Directive, it cannot be totally excluded that programmes coming within
the Directive's scope will ever be proposed. In this regard, the Commission would refer
to the fact that the Directive includes programmes required by administrative provision

and that Ireland (in the Commission's view unjustifiably) currently attaches no meaning
to this.

Lack of provision for assessing NDP and other similar plans
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of the Directive since, in thinly populated districts, the threshold could result in sizeable
and environmentally important surface areas being excluded. Even in more densely
populated areas, plans covering entire towns may be excluded by the threshold: this
would appear to go beyond what is possible by reference to the terms "small areas at
local level”. Moreover, the Irish legislation does not appear to contain any provisions fo
avoid plan-splitting, i.e. the division of related plan-making exercises on a population
basis so as to cause each exercise to fall below the threshold, notwithstanding the
cumulative impact, thus unjustifiably reducing the scope of application of Article 3(2) of
the Directive and increasing the scope of application of Article 3(3). In this context, the
Commission referred to the 10™ recital of the Directive which indicates that the plans
mentioned there should as a general rule be made subject to environmental assessment.
The plans referred to in Article 3(3) are an exception to this general rule and the
Commission considered it inappropriate that Article 3(3) should be given an enlarged
application at the expense of Article 3(2).

3.48 In their response, the Irish authorities stress that, while not automaticzally requiring
an SEA, plans and programmes covered by Article 3(3) still need to be screened for
assessment. As for the risk of plan-splitting, the Irish authorities argue that there was no
question of this arising in practice but that they would consider a technical amendment to
the Irish legislation.

3.49 The Commission comments as follows. The fact that a plan or programme is
sereened for purposes of Article 3(3) is not in itself a justification for limiting the scope
of application of Article 3(2) of the Directive. Ireland has not offered any arguments to
demonstrate that the threshold of 10,000 people represents a satisfactory reflection of the
concept of "small areas at local level". Furthermore, Ireland has not shown how plan-
splitting is precluded under its existing legislation and it has not presented any new
legislation. The Commission accordingly maintains the arguments that it presented in the
additional letter of formal notice that Ireland has incorrecily transposed Article 3(3) of
the Directive in as much as it has provided for an excessively wide concept of "small
areas at local level”. There is a concomitant failure to correctly transpose Article 3(2) of
the Directive, since the effect of widening the scope of application of Article 3(3) is to
reduce the scope of application of Article 3(2).

Minor modifications to plans and programmes

3.50 The additional letter of formal notice noted the following:

e S5.1.No.436 would not appear to have completely and correctly transposed Article
2(a) in combination with Article 3(3), (5), (6) and (7) of the Directive. In
particular, whereas Article 2(a) of the Directive covers modifications to plans and
programmes, S.I.No.436 makes no provision for the possible SEA of changes or
amendments to regional planning guidelines or a planning scheme.

e S.1.N0.436 would appear deficient in relation to the determination of whether a
modification of a proposed development plan, proposed variation of a
development plan, proposed local area plan or proposed amendment of a local
area plan requires SEA. In particular, it would appear from the wording of
S.LNo0.436 that where a proposed plan in these categories is determined not to
require an SEA or where an SEA is deemed nccessary and an environmental
report is prepared, any subseguent amendment to the proposal will procedurally
escape requirements deriving from the Directive even where such an amendment
is likely to have significant environmental effects. This may operate as a
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provision for information on other programmes, Ireland has inadequately transposed
Article 5(1) to (3) of the Directive in combination with Annex I of the Directive.

Transposal of Article 5(4): consultation of environmental authorities with regard fo
scope and level of detail of the information which must be contained in the
environmental report

3.57 The additional letter of formal notice pointed out that Article 5(4) of the Directive
provides for consultation of the environmental authorities referred to in Article 6(3) of
the Directive. As noted below, S.1.N0.435 and S.1.No.436 have unduly narrowed the list
of environmental authorities requiring consultation. There is a corresponding undue
narrowing of the list of environmental authoritics requiring consultation under Article
5(4) (see comments on Article 6(3) below).

3.58 'The Irish authorities address this point in conjunction with the related Article 6(3)
point. The Commission comments in more detail below and confirms that it maintains
this ground of complaint in the present Reasoned Opinion.

Transposal of Article 6(3): designation of environmental authorities to be consulted

3.59 The additional letter of formal notice noted that Article 6 of the Directive sets
requirements for the consultation of environmental authorities designated pursvant to
Article 6(3). It observed that Ireland does not appear to have formally designated any
authorities as it is required to do under Article 6(3) of the Directive. Instead, S..No.435
and S.IN0.436 envisage the consultation of only three environmental authorities —
Ireland’s Environmental Protection Agency, Ireland's environment ministry and Ireland's
marine ministry. Moreover, whether these need to be consulted is left to the discretion of
the authority preparing the plan or programme: it is not clearly evident that consultation
of these authorities is mandatory. The Commission also contended that, apart from the
lack of formal designation of authorities for purposes of Article 6(3), the Irish legislation
would appear to be unduly parrow in terms of the extent of consultation of environmental
authorities that it envisages. It observed that

¢ in 2007, Ircland's marine ministry was broken up, with certain responsibilities
transferring to its agricultural ministry. It was not evident that provision has been
made for consultation of the latter miistry for purposes of Articles 5(4) and 6(3).

s there is provision for possible consultation of the environment ministry only with
regard to a limited set of its functions, i.e. nature conservation and archaeological
and architectural heritage: there is no provision for consulting it with reference to
its central role in planning and allocating resources for environmental
infrastructure such as waste-water treatment plants and drinking water treatment
facilities. Combined with the omissions concerning programmes already referred
to above, this creates a strong risk that tasks related to SEA in the sphere of land-
use planning will not take adequate account of the views of strategic
environmental decision-makers.

e there is no provision for consultation of authorities such as the Heritage Council,
which has an important national role in relation to the physical and natural
heritage, and the National Museum, which has important functions in relation to
safeguarding the archaeological heritage. Nor is there provision for consulting
fisheries boards, despite their considerable responsibilities in relation to water
pollution and fisheries.

¢ there is no provision for consultation of local authorities responsible for land-use
or environmental qguality. For example, a county council may prepare a land-use
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