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From: Gaudino, Francesca <Francesca.Gaudino@bakermckenzie.com>

Sent: 13 September 2012 16:58

To: ' (MARKT); (MARKT)

Cc: de Martinis, Lorenzo

Subject: Trade Secrets Study - Second Interim Study - Revised

Attachments: Appendix 15.2 Presentation of Dr. T. Respess.pdf; Appendix 15.3 Presentation of Prof L.

Franzoni.pdf; Appendix 13 - Draft Survey Questionnaire.pdf; Appendix 15.1 Presentation
of L. de Martinis.pdf

Fifth message

From: Gaudino, Francesca

Sent: Thursday, September 13, 2012 04:55 PM

To: dec.europa.eu’; _ dec.europa.eu’
Cc: de Martinis, Lorenzo

Subject: Trade Secrets Study - Second Interim Study - Revised

Please find attached the Second Interim Study revised. I am also sending the Appendixes that have
been modified, notably:

- Appendix 4: References;

- Appendix 14: Report on changes to First and Second Interim Study; and

- Appendix 16: Summary report on Brussels Conference (this is a new Appendix).

I will shortly send you for your records the other Appendixes that have not been modified, with
separate messages in order to avoid issues in your receiving them.

If you wish to have any of the documents in word format, please let me know.

Kind regards,
Francesca

Francesca Gaudino
Counsel

tudio Professionale Associato a
aker & McKenzie

3, Piazza Filippo Meda

20121 Milan, Italy

Tel: +39 02.76.231.1

Fax: + 39 02.76.231.501

b% Do you really need to print this e-mail?
Think twice and protect the environment, now.

This message may contain confidential and privileged information. If it has been sent to you in error, please reply to advise the sender of the error
and then immediately delete this message. Please visit www bakermckenzie.com/disclaimer_italy for other important information concerning this
message.

Questo messaggio puo contenere informazioni confidenziali tutelate da segreto professionale. Se avete ricevuto questo messaggio per errore,
vogliate per cortesia informare il mittente immediatamente rispondendo a questo messaggio e provvedendo quindi a cancellarlo dal vostro
computer. Visitate www.bakermckenzie.com/disclaimer italy per ulteriori importanti informazioni riguardanti questo messaggio.



mailto:xxxxxxxxx.xxxxxxx@xxxxxxxxxxxxx.xxx




Appendix 13
Draft Survey Questionnaire

sSurvey on
Trade Secrets and confidential business information in the Internal Market

Purpose of the Survey

On December 2011 the European Commission entrusted to Baker & McKenzie a project
aimed at providing an in-depth analysis of the economic and legal scenario applying to trade
secrets and confidential business information in the Internal Market.

The purpose of this survey, which is part of the project, is to collect information on how
European-based companies manage trade secrets and confidential business information,
their perception on their importance as a competitive factor in the respective business, and
their opinions with regard protection and enforcement of trade secrets and confidential
business information. The aim is to understand if the current legal framework of trade
secrets and confidential business information, which involves different fields of national law
(labour law, unfair competition law, criminal law, competition law), provides optimal
protection and whether it provides obstacles to economic growth, competitiveness and
cross-border business activities.

The European Commission is aware of the growing importance of trade secrets and
confidential business information to the business sector and is concerned that companies
throughout the single market are equally and properly protected against their theft. The
Commission is also concerned about the cost incurred by businesses to protect their trade
secrets and confidential business information. This Survey provides an opportunity for your
business to improve the information available to the European Commission and to
contribute to its policy decisions.

This questionnaire is of interest for your business if it has technical or commercial
information related to the business which
- is not generally known or easily accessible,
- has economic value (i.e. it confers a competitive advantage to your business), and
- if disclosed to a competitor would be such to cause significant damage to your
business.

In order to simplify the formulation of the following questions, in this questionnaire we will
use the expression "confidential business information or trade secrets" (TS/CBI) to refer to
that type of information. Confidential business information or trade secrets can therefore
include a broad variety of information, ranging from hard technical knowledge (e.qg.,
software, product design), to production know-how (e.qg., techniques to produce quality
products and services efficiently), to soft market information (results of marketing studies,
price and date of launching a new product, etc.). The Commission would like to know
whether your business fears that this information is at risk of being stolen by third parties,
whether the current legal regime provides sufficient remedies against such a risk, and
whether your business would benefit from greater harmonization of trade secrets and
confidential business information laws across member states.

You can complete an online version of this form at 3
complete the Survey before ¥

% We would be grateful if you could

For any query or to request detailed information on the survey, please contact us at:
tradesecretstudy @bakermckenzie.com.
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Thank you in advance for your participation in this Survey.
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Structure of the Survey
The survey is composed of the following sections.

Section A ~- Your trade secrets

Section B - Threats to your trade secrets

Section C - Protection and misappropriation of your trade secrets
Section D - Litigation to protect and defend your trade secrets
Section E - Added value of any EU action in this area

Section F - Your Company

Section G - Additional information

Instructions for Completion
Please select the option - or options where expressly specified that multiple choices are
allowed - that best represent(s) your position.

Where it is requested to provide percentages or level intensity (e.g. high, medium, low) if
an accurate answer cannot be provided, your best estimate is acceptable.

If your company is part of an enterprise group, please answer all further questions only in
relation to the company for which vou are responding. Do not include results for other
subsidiaries or parent enterprises.

Information necessary to reply to the following questions may come from different areas of
your company. The final response however should be coordinated typically by the General
counsel (for large companies) or the CEO (for medium and small companies).

Remember to press the 'Submit’ button when you have finished the survey questionnaire.

Before proceeding, please read the introduction on what are trade secrets and confidential
business information and make sure you are familiar with these issues. If yes, please start
answering the following questions. If not, please pass this questionnaire to someone else in
your company who manages trade secrets and confidential business information. The ideal
recipient in your company to answer the questionnaire would be the General Counsel, CEQ,
Chief IP Counsel, Head of R&D.

Thank you for your cooperation!




PLEASE INSERT YOUR CODE:

Section A - Your Trade Secrets

For the purpose of this survey, trade secrets (TS) and confidential business information
(CBI) are identified as technical or commercial information related to the business that is
not generaily known or easily accessible, which has economic value (j.e. it confers a
competitive advantage to the owner), and which if disclosed to a competitor would be such
to cause significant damage to the owner.

A.1 Does your company have technical or commercial information related to its activity
which it considers important to its competitiveness and which it keeps confidential?

O Yes o No (Please go to question F.1)

A.2 Could you piease rank the value of TS/CBI to your company in the following areas:

g Customer list O Low 0O Medium o High

o Supplier list o low 0 Medium 0 High

O Manufacturing technique olow 0 Medium oHigh

0 Product technology o Low 0O Medium o High

o Formulae and recipes O Low o Medium 0O High

O Software olow o Medium 0 High

O Procedural know-how o Low 0 Medium oHigh

o Organizational processes oo tow O Medium o High

0 Research and development information o0 Low o0 Medium 0 High

0 Undisclosed financial data 0O Llow o Medium 0 High

0 Sales and service information o Low o Medium oHigh

0 Business/financial planning O Low 0 Medium o High

o Commercial bids and contracts o Low 0 Medium 0 High

o Recruitment plans o Low 0 Medium o High

o Customer profiling/market surveys 0 Low 0 Medium o High

o Customer surveys/supplier assessment reports 0 Low o Medium O High
o Marketing/Advertising strategies and plan olow o Medium O High

A.3 Is it common practice in your business market to have network agreements or other
kinds of contract arrangements to share innovations between companies?

0 Yes 1 No

A.4 To what extent does the competitiveness/innovative growth performance of your
company rely on information and knowledge that it tries to keep confidential?

0 TS/CBI are essential for the competitiveness/innovative growth performance of my
company

0 TS/CBI are important for the competitiveness/innovative growth performance of my
company




0 TS/CBI have moderate importance for the competitiveness/innovative growth
performance of my company

O TS/CBI are ngt important for the competitiveness/innovative growth performance of
my company

A.5 To what extent does your company rely on other intellectual property rights?

Copyrights o lLow 0 Medium 0 High

Patents o Llow 0O Medium 0 High
Trademarks 0 Low 0 Medium o High
Designs olow 0 Medium o High
QOther o Low 0O Medium 0 High

A.6 Reasons for your company for relying on TS/CBI to protect knowledge that might be
protected under other IP rights - e.g. patents, designs (Check all boxes that apply)

t1 Do not want to disclose information o Llow g Medium o High
o Cost to obtain and manage other IP rights o Low O Medium 0O High
o Time to obtain other IP protection (patent, other) o Low o Medium o High
o Potential lack of eligibility o Low 0 Medium o High
O Limited lifecycle of relevant knowledge (expires prior to time needed to

obtain registered IP protection, e.g. patent) o Low o Medium o High
0 Other, please specify olow 0O Medium oHigh

A.7 Does your company share TS/CBI with third parties or use TS/CBI of third parties
through contracts or other arrangements?

O Yes. If yes, how often?
o Very often
o Often
o Occasionally
o Rarely

0 No. If no, why not?
O Strategic reasons
o No demand/supply
0 Fear of losing secrecy by misappropriation, unauthorized disclosure, etc.
0 Fear of not being the sole owner
o Other, please specify

Section B - Threats to vour trade secrels

B.1 In your business sector, what are the primary means by which companies usually obtain
information about products, services, strategies of the other market players?

o Clients or customers olow 0O Medium 0 High
o Suppliers of equipment, materials, services or software

O low o Medium 0 High
O Reverse engineering o Llow 0 Medium o High



O Employees mobility olow o Medium o High
o Conferences, trade fairs, exhibitions 0lLow o Medium o High
0 Due diligence on business partners o Low 0O Medium o High
0 Scientific journals and trade/technical publications
o Llow 0 Medium 0 High
O Internet posting and disclosures o Low 0 Medium o0 High
0 Misappropriation and/or espionage
olow 0 Medium oHigh
n Divulgation requested by regulatory authorities
olow 1 Medium 0O High
00 Other (please specify)___ _ O Low 0O Medium o High

B.2 To what extent do the following actors pose a risk of leakage of the TS/DBI of your
company? (Check all boxes that apply)

o Current Employees o Low o Medium O High
o Former Employees oLow 0 Medium 0O High
0 Hackers o Llow o Medium o High
o Competitors o Low 0O Medium o High
O Visitors o Low O Medium 0 High
0 Private customers OoLow 0O Medium o High
O Public administration customers o low o Medium o High
O Consultants/internals O Low 0O Medium o High
0O Suppliers/business partners o Low 0O Medium o High
0 Employees of industry regulators olow 0O Medium o High
o Investigation companies 0o Low o Medium O High

o Employees of service providers (cleaning companies, electrician, etc.)
olow 0 Medium  OHigh
0 Other (please specify) 0 Low 0O Medium o High

B.3 Does your company believe that your trade secrets are more vulnerable to
misappropriation in some EU Member States than in others?
O Yes

o Yes, but the greater threat comes from third countries

If yes [to any of the two above], in which EU Member States does your
company believe that your trade secrets are safer?

o No, there is no significant difference between the EU Member States
o No, there is no significant difference between the EU Member States and in any
case, the greater threat comes from third countries”

B.4 Does your company believe that the risk of exposure to TS/CBI misappropriation has
increased in the last 10 years?

o No
O Yes, because of one or more of following reasons:
0 business is increasingly conducted with recourse to outsourcing,

consultancy, alliances and partnerships between companies, thus exposure
to risk of TS/CBI misappropriation is higher



o1 Technology and telecommunications (computers, Internet, software, etc.)
have made it easier and faster to copy, store and take away huge
amount of documents and information

0 In a global economy, competition is so strong that some companies are
more willing to do whatever it takes to survive and/or gain
competitiveness and market share

D Others (please specify)

Section € ~ Protection and misappropriation of vour trade secrets

C.1 What types of precautions are employed by your company to protect TS/CBI and how
effective are they? (Check all boxes that apply)

o Confidentiality agreements to avoid misappropriation by employees
Effectiveness o Low O Medium o High
o Covenants-not-to-compete to avoid misappropriation by former employees and
business partners
Effectiveness o Low 0 Medium o High
o Computer safeguards
Effectiveness o Low O Medium o High
O Physical restrictions to access (locks, empty desk policies)
Effectiveness o Low 0 Medium o High
0O Access limitations policies (e.g. access to limited number of persons; sharing of
minimum necessary amount of information
Effectiveness o Low 0 Medium 0 High
o Compartmentalizing information
Effectiveness o Low 0O Medium O High
O Increase of salaries and/or benefits, including awards of stock options, to retain
key employees
Effectiveness o Low 0 Medium O High
O Screening of potential partners, interns, etc. to avoid high risk profiles
Effectiveness o1 Low 0 Medium o High
o Other, please specify
Effectiveness o Low 0O Medium o High
o None

C.2 If your company is present in more than one EU country, does your company apply
different TS/CBI protection measures according to the different country where your
company trades in?

o Yes, with regard to any country, whether in the EU or outside
o1 Yes, only with regard to non EU countries

o No

o Not concerned

C.3 Did your company suffer attempts of misappropriation of TS/CBI during the last 10
years?

O None that we are aware of (Please go to question D.1)



0 Yes, within the EU
OltoS5times 06to 10times O more than 10 times

O Yes, outside the EU
Olto5times 0D 6to10times O more than 10 times

C.4 Attempts to misappropriate TS/CBI of your company were carried out by:

0 Employees O never O once 0 several times
0 Former employees 0O never 01 once [ several times
o Hackers O never 0O once O several times
o Competitors O never O once I several times
0 Visitors O never 0O once O several times

0 Private customers 0 never 0O once O several times
0 Public administration customers 0 never o once I several times
o Investigation companies O never 0O once O several times
o Consultants/internals 0 never o once I several times
O Suppliers/business partners 0O never 0O once 0O several times
0 Employees of industry regulators © never O once 0O several times
0O Employees of investigation companies O never 0 once C several times
0 Service providers (cleaning companies, electrician, etc.)
0O never 0 once O several times
0 Unidentified parties 0 never O once O several times
O Other (please specify) 0 never 0 once 0O several times

C.5 Please indicate the consequences suffered by your company as a result of the attempts
and successful acts of misappropriation:

O Loss of sales/clients/contracts

0 Loss of jobs

O Costs in investigating

0 Costs in negotiating a settlement

0 Costs in prosecuting and litigating

0 Bad publicity or damage to the company's image, reputation and reliability
0 Other (please specify)

C.6 Would it be possible to calculate the amount of the damages effectively suffered for the
cases of attempts and successful acts of misappropriation that you have suffered in the
last 10 years?

If yes, provide an estimate figure (in Euros):

Section D ~ Litication to protect and defend vour trade secrets

D.1 Has your company been involved in litigation involving trade TS/CBI during the
last 10 years?

o Yes, in the EU
If yes, how often 0 once o from 2 to 5 times o more than 5 times



O Yes, outside the EU
O No that I am aware of

D.2 If your company experienced misappropriation of TS/CBI, in the EU, did your company
seek legal remedies?

O Yes, always
O Yes, only in some cases
0 No (Please go to question D.5)

D.3 If your company sought legal remedies against misappropriation within the EU, was it
able to get (Check all boxes that apply):

o Court orders stopping in your/other countries unlawful use of misappropriated
trade secrets

o Court orders to search and secure evidence of misappropriation

o Award of damages or other monetary compensation

o Criminal sanctions against perpetrator

0 Customs seizure at EU borders of infringing goods

o Destruction of infringing goods produced using misappropriated trade secrets

O Publication of the Court decisions on the press/media

0 None of the above

D.4 In case of litigation within the EU, if your company obtained an order from a court in
an EU Member State to stop the use of misappropriated TS/CBI in the territory of
that Member State, did your company try to obtain a similar order in other Member
States?

0 Yes, by trying to obtain the enforcement of the first order in the courts of other
Member States

0 Yes, by starting separate legal action in the other relevant Member States

o No. If no, why not? (Please specify)

D.5 When your company decided not to seek legal remedies against misappropriation within
the EU,
what was the reason?

o Low value of the TS/CBI in question or of damages caused o Low o0 Medium o High
O Preference for out-of-Court settlement o Low 0 Medium o High
o Lack of trust on the judicial system of the relevant Member State

O Fear of losing secrets/CBI O Low o Medium o High
o Insufficient evidence to meet the standards of proof in court or other inability to
prove misappropriation olow O Medium oHigh
o Litigation cost 0O Low 0 Medium O High
0 Inability to quantify damages o Low O Medium 1 High



o Inability to identify offender o low 0O Medium 0 High

0 Lack of effective legal remedies o low o Medium oOHigh

o Duration of litigation o Low 0 Medium o High

o Difficulties in establishing the right jurisdiction o Low 0 Medium o High
o Other, please specify __ o low O Medium 0O High

D.6 Has your company experienced, as defendant, abusive litigation by a competitor trying
to intimidate your company?
with a false accusation of misappropriation of TS/CBI in the past 10 years?

0 Yes, in the EU
If yes, how often: o once 0O between 2 and 5 times 0 more than 5 times

O Yes, outside the EU

o No, in any country

Section E ~ Added value of any EU action in this area

E.1 In your opinion, if the European Commission were to undertake any legislative action
with a view to harmonise the legislation of the EU Member States on protection of
TS/CBI, it should focus on the following, also in terms of priority:

o Reduction in the number of forums where TS/CBI cases may be litigated
olow o Medium CHigh

0 Possibility of protecting TS/CBI effectively and efﬁciéntly in all Member States
olow 0O Medium OHigh

0 Reduction in litigation costs
oLlow o Medium 0 High

O Saving in internal TS/CBI management programs
o Low o Medium o High

0 Uniformity of employee contract terms with respect to TS/CBI
o Low 0O Medium O High

o Possibility of seizing/stopping at the EU borders of products manufactured using
misappropriated TS/CBI

o Low 0 Medium O High

o No opinion
E.2 If the European Commission was to undertake any legislative action with a view to
harmonise the legislation of the EU Member States on the protection of TS/CBI,

establishing a sound, coherent and efficient legal frame work what would be the
possible benefits:

00 Less tendency for certain companies or persons to engage in trade secrets

10




Misappropriation

o More security in business transactions (agreements, collaborations) involving
sharing/transferring/licensing of CBI/TS, and therefore more willingness to share
or transfer TS/CBI under confidential clauses

O Lowering transactions costs involving sharing/transferring/licensing across several
Member States

0 More incentive to invest resources on research and development by providing
more assurance that the investment could be recovered

0 No perceived benefits

E.3 Would your company benefit from EU legal intervention establishing uniform rules on
the following measures:

o Court orders stopping at EU level unlawful use of misappropriated TS/CBI
Oolow o Medium 0 High

O Investigative power at EU level to indentify parties responsible of TS/CBI
misappropriation o lLow 0O Medium o High

o Criminal sanctions for parties responsible of TS/CBI misappropriation
olow o Medium o High

o Damage awards to parties victim of TS/CBI misappropriation
olow 0O Medium 0 High

o Enforcement at EU level of no-compete clauses (preventing former employers to
use the acknowledged TS/CBI to compete with former employer)
o Low o0 Medium  oHigh

o Enforcement at EU level of non-disclosure agreements (preventing
contractors/employees to divulge TS/CBI)
O Low o Medium  gHigh

O Unified court proceeding o Low o Medium o High
0 Other, please specify 0o Llow o Medium o High

E.4 Do you see any negative impact on your company or for the economy if an EU
legislative initiative is proposed by the European Commission in the field of TS/CBI?

O Yes, negative effects perceived; please specify
O No negative effects perceived

Section F ~ Your Company

PLEASE INSERT YOUR CODE:
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F.1 Your company name. Names of companies will be kept strictly confidential

F.2 Is your company part of a multinational group?
o Yes o No

F.3 Your country (from computer list)
F.4 Principal economic activity of your company (from computer list):

Manufacturing: Textiles

Manufacturing: Chemicals and chemical

Manufacturing: Basic pharmaceutical

Manufacturing: Computer, electronic, optical
Manufacturing: Machinery and equipment

Manufacturing: Motor vehicles

Electricity, gas steam and air conditioning supply

Water supply; sewerage, waste management and remediation activities
. Publishing activities

10. Telecommunications

11. Fast moving consumer goods

12. Computer programming, consultancy and related activities
13. Financial and insurance activities

14, Scientific research and development

15. Legal and accounting activities

16. Biotech

17. Wholesale trade

18. Retail trade

19. Other (fill in)

OCRNONHWNE=

F.5 The market in which your company operates is mainly driven by
(Please check only one):

o Product innovation - e.g. competition based on development and launch of new
products/services

0 Process innovation - e.g. competition based on production/organization improvement
to provide existing products/services at a lower cost/price

F.6 Is your business market characterized by products/services or process with a short
lifecycle (less than 2 years)?

O Yes 0 No

F.7 Please estimate your company’s total turnover for the year 2011 - in millions of Euros
and excluding VAT

€

F.8 Please estimate your company’s average number of employees for the year 2011

12



F.9 With respect to Research & Development (R&D) activities, rank in level internal R&D
activities and acquisition of external R&D

- Internal R&D O Little O Medium 0 High
- Acquisition of external R&D O Little o Medium O High

Section § —~ Additional information

G.1 In the box below, please write any additional comments that you would like to make.
Feel free to relate cases in which your company has been confronted with trade
secrets/confidential business information misappropriation, also providing estimates of
costs of litigation to protect trade secrets/confidential business information and
damages suffered as a consequence of misappropriation of trade secrets/confidential
business information. If you wish to provide further information in the course of a
conversation or an interview, please specify your contact details so that we can keep in
touch.

Name of respondent: Names of respondents will be kept strictly confidential
Position in the company:

E-mail address (optional):

Thank you for taking the time to complete this survey.

13
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From: Gaudino, Francesca <Francesca.Gaudino@bakermckenzie.com>

Sent: 19 September 2012 19:09

To:

Cc: - » MARKT); . ~ MARKT);
s r@hksuategies.com;

Subject: RE: RE: RE: trade secrets survey - working session

Dear _

I agree with your proposed list of participants and timing.

Kind regards,
Francesca

From: ~ + [mailto:e . @skynet.be]

Sent: Tuesday, September 18, 2012 10:27 PM

»To: Gaudino, Francesca

Cc: @ec.europa.eu; @ec.europa.eu; e @hkstrategies.com;
@skynet.be; ’,

Subject: RE: RE: RE: trade secrets survey - working session

Importance: High

Dear Francesca,

th

I can confirm that , president of IFRA, will be delighted to host our working session on October 4
This will take place in IFRA office, avenue des Arts, 6, 1210 Brussels.
The coalition will be represented by {DuPont), {Cefic}, or
{TSIC), ! and myself (IFRA},
As the session will be in Brussels, | expect and : o attend as well.

The session could start at 9.30 to finish at 12.30 with a sandwich lunch.

Could you be so kind to let us know if you agree with this.
We would welcome any suggestion from you side.

De : Gaudino, Francesca [mailto:Francesca.Gaudino@bakermckenzie.com]
Envoye mercredi 12 septembre 2012 03:04

A: " @skynet.be
Cc: ~ Qec.europa.eu; Qec.europa.eu

Objet : R: RE: RE: trade secrets survey - working session
Thanks very much,

Kind regards,
Francesca

Da: : [mailto: :@skynet.be]
Inviato: Tuesday, September 11, 2012 10:24 PM
A: Gaudino, Francesca

Cc: aec.europa.eu < . @ec.europa.eu>; _ dec.eurgpa.ey
1
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< Qec.europa.eu>; " @skynet.be < dskynet.be> ’
Oggetto: RE: RE: trade secrets survey - working session

Dear Francesca,

t willmake a proposal.

Eventually, it will be the office of IFRA in Brussels.
Bestregards.

De : Gaudino, Francesca [mailto:Francesca.Gaudino@bakermckenzie.com]
Envoyé : mardi 11 septembre 2012 12:43

A:

Cc: dec.europa.eu; >@ec.europa.ey

Objet : RE: RE: trade secrets survey - working session

Dear

The meeting will not take place at the Commission offices so if you can arrange for a meeting room,
that would be much appreciated.

Kind regards,
Francesca

Francesca Gaudino
Counsel

Studio Professionale Associato a
Baker & McKenzie

3, Piazza Filippo Meda

20121 Milan, Italy

Tel: +39 02.76.231.1

Fax: + 39 02.76.231.501

B% Do you really need to print this e-mail?
Think twice and protect the environment, now.

From: : [mailto: _@skynet.be]
Sent: Tuesday, September 11, 2012 10:21 AM

To: Gaudino, Francesca

Cc: iec.eyropa.eu; . Ddec.europa.eu; s@skynet.be
Subject: RE: RE: trade secrets survey - working session

Importance: High

Many thanks Francesca,

[ will inform the colleagues about this meeting for them to block the date if they want to contribute.

I assume that the meeting will take place in the EU Commission premises.

if this would not be the case, could you let me know. We would be delighted to offer you a meeting

room for the session.

Best regards
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De : Gaudino, Francesca [mailto:Francesca.Gaudino@bakermckenzie.com]
Envoyé : lundi 10 septembre 2012 22:46

A': @skynet.be
Cc: i@ec.europa.eu; Dec.europa.eu

Obijet : R: RE: trade secrets survey - working session

Dear

Sorry for not mentioning it in my earlier message: the working session should be held in Brussels.

Kind regards,
Francesca

Da: [mailto:_. . Qskynet.be]
Inviato: Monday, September 10, 2012 09:58 PM
A: Gaudino, Francesca

Cc: Dec.europa.eu < @ec.europa.eu>; ©@ec.europa.ey
< @ec.europa.eu>; Dskynet.be <¢ " «(@skynet.be>

Obggetto: RE: trade secrets survey - working session

Dear Francesca,

Many thanks for vour reply.

A working session on October 4" would be perfect.
Would you organize it in Brussels or in Italy.

Many thanks for letting me know.

Best regards

De : Gaudino, Francesca [ mailto:Francesca.Gaudino@bakermckenzie.com]
Envoyé : lundi 10 septembre 2012 20:15

A:

Cc:. C.europa.eu; _ . _ @ec.europa.eu

Objet : RE: trade secrets survey - working session

Dear

We were thinking to have a meeting with you and other interested members of the Coalition on the

survey questionnaire at the beginning of October.

We propose to meet in the morning of October 4, planning to have a working session that runs for the

whole morning.
Please let us know if this time suits you.

Kind regards,
Francesca

From: mailto: " i@skynet.be]

Sent: Monday, September 10, 2012 02:57 PM

To: Gaudino, Francesca

Cc: 'ec.europa.eu; ;@ec.europa.eu; [@skynet.be
Subject: RE: trade secrets survey - working session

Dear Francesca,
[ hope you are well and your stay in Asia was fruitful.

As suggested in your previous mail, I would like to catch-up with you on the finalization of the survey preparation.


mailto:x@xx.xxxxxx.xx

I amnow traveling to Strasbourg for the session of the European Parliament. Nevertheless, don't hesitate to send
me amall or call on my mobile (00 32

Our offer for a working session is confirmed preferably in Brussels if this is possible for you. Otherwise, feel free to
propose a place and some dates that we can organize ourselves,

Bestregards

De : Gaudino, Francesca [mailto:Francesca.Gaudino@bakermckenzie.com]
Envoyé : mercredi 29 ao(t 2012 01:52

A: [{@skynet.be
Cc: @ec.europa.ey; _J{@ec.europa.eu

Objet : R: trade secrets survey - working session

Dear

I justlanded in Hong Kong for a series of conferences where l've to speak on cloud computing/privacy issues and will
be back in Milan on September 10.

i confirm the pilot has started. As to meeting to discuss the final questionnaire, we can discuss on this when 'm back
and the pilot will be a more mature stage.

Kind regards,
Francesca

Da: [mailto: @skynet.be]l
Inviato: Tuesday, August 28, 2012 05:00 PM
A: Gaudino, Francesca

Cc: 1@ec.eurgpa.eu < @ec.europa.eu>; 2@skynet.be
< @skynet.be>; __. @ec.europa.eu <, @ec.eurgpa.eu>

Oggetto: trade secrets survey - working session

Dear Francesca,

| hope you are well and had an enjoyable (but short) break.
I have been trying to call you without success. So, my mail.
| understand that you started the pilot last week.

When we discussed in July, we agreed that it would be useful to have a working session after the pilot and before
finalizing the questionnaire.

| shared this idea with who is fully supportive. He suggested that you propose some dates for such
session ideally in Brussels. This would give the opportunity to the EU Commission to participate as well as some
members of the coalition.

if you don’t think that you could come to Brussels, | could come to Milan.

Could you please give me a sign or call me (00 32

Many thanks in advance.

Best regards

This message may contain confidential and privileged information. If it has been sent to you in error, please reply to advise the sender of the error
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.

“and then immediately delete this message. Please visit www.bakermckenzie.com/disclaimer_italy for other important information concerning this
message.

Questo messaggio pud contenere informazioni confidenziali tutelate da segreto professionale. Se avete ricevuto questo messaggio per errore,
vogliate per cortesia informare il mittente immediatamente rispondendo a questo messaggio e provvedendo quindi a cancellario dal vostro
computer. Visitate www.bakermckenzie.com/disclaimer italy per ulteriori importanti informazioni riguardanti qguesto messaggio.
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From: Gaudino, Francesca <Francesca.Gaudino@bakermckenzie.com>
Sent: 02 October 2012 1720
To: {(MARKT)
Ce: /MARKT); de Martinis, Lorenzo;
(MARKT), " .. . {MARKT)
Subject: RE: RE: Traae Secrets Study - Timescale
Attachments: Pilot Survey Report.docx; Pilot Survey Report. pdf
Dear

I was in a conference and could not take your call; apologize for this.
Attached you can find the word and pdf version of the Report on the Pilot Survey.

The Coalition asked us to share this Report with them before the Thursday meeting. We replied that
this document owns to you ~ the Commission - as a deliverable of the work we are performing for you.
We explained that we can discuss the content but cannot provide copy of the Report. Please let us
know if you agree with this approach or if instead you authorize us to share the Report with the
Coalition,

Looking forward to our upcoming meeting.

Best regards,
fFrancesca

Francesca Gaudino
Counsel

Studio Professionale Associato a
Baker & McKenzie

3, Piazza Filippo Meda

20121 Milan, Italy

Tel: +39 02.76.231.1

Fax: + 39 02.76.231.501

ag;% o you really need to print this e-man?
Think twice and protect the environment, now.

From: _ Ddec.edropa.eu [mailto:. lec.europa.ey

Sent: martedi 2 ottobre 2012 16:41

To: Gaudino, Francesca

Cc: i@ec.europa.eu; de Martinis, Lorenzo; lec.europa.eu;

ec.europa.eu
Subject: RE: RE: Trade Secrets Study - Timescale

Dear Francesca,
I have tried to call you but | have not reached vou,

pilat test repart as scon as nossible; we would need to read it before we can discuss
0owith vou in our meeting of this Thursday;

Tezards


mailto:xxxxxxxxx.xxxxxxx@xxxxxxxxxxxxx.xxx

“

ZURCPEAN COMMISSION

Lk
S

D3

emat Market and Services DG
i-ight against counterfeiting and piracy

Rue de Spa 2, B-1040 Brussels
Fel (v32)22 7

mailto

ec.europa.eyu

From: Gaudino, Francesca [mailto:Francesca.Gaudino@bakermckenzie.com]
Sent: Wednesday, Auagust 29. 2012 2:07 AM

To: - (MARKT)

Cc: (MARKT); de Martinis, Lorenzo; . ‘MARKT);

(MARKT)

Subject: R: RE: Trade Secrets Study - Timescale

Dear.

| think rwould be more reasonable as deadline for the report on the pilot survey. For the rest |

tend to agree on your envisaged time scale, with efforts from our end to deliver the final study.

I'm on a business trip {just landed to Hong Kong) with intermittent access to my maif and will be back on
Monday, September 10. 1 propose to then discuss this in details at your convenience.

<ind regards,
Francesca

Da: @ec.europa.eu [mailto.. @ec.europa.eu]
Inviato: Tuesday, August 28, 2012 03:16 PM
A: Gaudino, Francesca

Cc: {@ec.europa.eu < @ec.europa.eu>; de Martinis, Lorenzo;
" @ec.europa.eu < - @ec.eurQpa.eu>; © J@ec.europa.ey
<! : 1lec.europa.eu> —

Oggetto: RE: Trade Secrets Study - Timescale



For the rest of the document, see document 51
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From: _+{MARKT)

Sent: 02 October 2012 18:02

To: 'Gaudino, Francesca'

Cc: (MARKT); de Martinis, Lorenzo;
(MARKT); 1 (MARKT)

Subject: RE: RE: Trade Secrets Study - Timescale

Dear Francesca,
Thanks for reacting so fast

{ think that in order for your meeting with the Coalition to be fruitful it is better if you make this report available to
them.

However, the following must be made clear:

- Thisis a draft, we — in DG MARKT - are analysing it in parallel and therefore at this stage it does not have our
approval;
The report will not in principle de published;
Members of the Coalition should abstain from quoting, cite or circulate the report or parts of it

Please state expressly in the first page {or in all pages using watermark} thatitis a draft
Cur meeting on Thursday is scheduled for 14:00 tili 16:00.

We do not foresee coming with you to the meeting with the Coslition, but we are happy to hear from you their
comments and suggestions.

Looking forward 10 see you Thusrday

Regards

EURCPEAN COMMISSION

Intermnal Market and Services DG

D3 - Fight against counterfeiting and piracy
Rue de Spa 2, R-1049 Brussels

Tel (+323 22 ¢

mailto, "~ @ec europa.eu

From: Gaudino, Francesca [mailto:Francesca.Gaudino@bakermckenzie.com]
Sent: Tuesday, October 02, 2012 5:20 PM

To: _ (MARKT)
Cc: ; (MARKT); de Martinis, Lorenzo; (MARKT);
(MARKT)

Subject: RE: RE: Trade Secrets Study - Timescale

Dear

I was in a conference and could not take vour call; apologize for this.
Attached you can find the word and pdf version of the Report on the Pilot Survey.


mailto:xxxxxxxxx.xxxxxxx@xxxxxxxxxxxxx.xxx

The Coalition asked us to share this Report with them before the Thursday meeting. We replied
that this document owns to you - the Commission - as a deliverable of the work we are
performing for you. We explained that we can discuss the content but cannot provide copy of
the Report. Please let us know if you agree with this approach or if instead you authorize us to
share the Report with the Coalition.

Looking forward to our upcoming meeting.

Best regards,
Francesca

Francesca Gaudino
Counsel

Studio Professionale Associato a
Baker & McKenzie

3, Piazza Filippo Meda

20121 Milan, Italy

Tel: +39 02.76.231.1

Fax: + 39 02.76.231.501

;> Do you really need to print this e-mail?
Think twice and protect the environment, now.

From: ] @ec.europa.eu [mailto:] s@ec.europa.eu]

Sent: martedi 2 ottobre 2012 16:41

To: Gaudino. Francesca

Cc: . @ec.europa.eu; de Martinis, Lorenzo; ‘@ec.europa.ey;

\@ec.europa.eu
Subject: RE: RE: Trade Secrets Study - Timescale

Dear Francescs,
| have tried to call you but | have not reached you.

We would need to receive the pilot test report as soon as possible; we would need to read it before we can
discuss it with you in our meeting of this Thursday;

Regards

EUROPEAN COMMISSION
irternal Market and Services DG
D3 - Fight against counterfeiting and piracy
Rue de Spa 2. B-1049 Brussels
Tal. (+32} 22
mailto: @ ec.europa.ey
From: Gaudino, Francesca [mailto:Francesca.Gaudino@bakermckenzie.com]
Sent: Wednesday, August 29, 2012 2:07 AM
To: .(MARKT)
Cc:E_ . ; de Martinis, Lorenzo; ! y (MARKT); -
: (MARKT)
Subject: R: RE: Trade Secrets Study - Timescale




i think ! rwould be more reasonable as deadline for the report on the pilot survey. For
the rest | tend to agree on your envisaged time scale, with efforts from our end to deliver the final
study.

{'m on a business trip {just landed to Hong Kong) with intermittent access to my mail and will he
back on Monday, September 10. | propose to then discuss this in details at your convenience.

Kind regards,
Francesca

Da: _ y@ec,europa.eu [mailto; @ec.europa.eu]
Inviato: Tuesday, August 28, 2012 03:16 PM
A: Gaudino, Francesca

Cc: | «@ec.europa.eu < B @ec.europa.eu>; de Martinis, Lorenzo;
@ec.europa.eu < - 7 ;@ec.europa.eu>

i @ec.europa.eu < \@ec.europa.eu>
Oggetto: RE: Trade Secrets Study - Timescale

Dear Francesca,



mailto:x@xx.xxxxxx.xx

For the rest of the document, see document 51
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From: Gaudino, Francesca <Francesca.Gaudino@bakermckenzie.com>

Sent: 03 October 2012 13.04

To: ! _+(MARKT)

Cc: - (MARKTY: ..~ MARKTY;
(MARKT); ‘MARKT); de Martinis, Lorenzo

Subject: RE: The introductory webpage for the pilot survey

Attachments: Appendix 13 - Draft Survey Questionnaire.doc

Dear

Please find attached the survey questionnaire with the introductory section that we suggest to amend.

Kind regards,
Francesca

From: Dec.europa.eu [mailto: . @ec.europa.eu]

Sent: Wednesday, October 03, 2012 11:36 AM

To: Gaudino, Francesca; de Martinis, Lorenzo

Cc: @ec.europa.eu; Dec.europa.eu; __ @ec.eurgpa.eu;

~ @ec.europa.eu
Subject: The introductory webpage for the pilot survey

Dear Francesca, dear Lorenzo
One of your suggestions in the report is to improve the introductory webpage to the survey.
| am not sure we have it; could you please to us a link or the relevant text?

Best regards

EUROPEAN COMMISSION

Internal Market and Services DG

D3 - Fight against counterfeiting and piracy
Rue de Spa 2. B-1049 Brussels

Tel. (+32) 22

mailto @ec.europa.ey

This message may contain confidential and privileged information. If it has been sent to you in error, please reply to advise the sender of the error

and then immediately delete this message. Please visit www.bakermckenzie.com/disclaimer_italy for other important information concerning this
message.

Questo messaggio pud contenere informazioni confidenziali tutelate da segreto professionale. Se avete ricevuto questo messaggio per errore,
vogliate per cortesia informare il mittente immediatamente rispondendo a questo messaggio e provvedendo quindi a cancellarlo dal vostro
computer. Visitate www.bakermckenzie.com/disclaimer_italy per ulteriori importanti informazioni riguardanti questo messaggio.



mailto:xxxxxxxxx.xxxxxxx@xxxxxxxxxxxxx.xxx




Appendix 13
Draft Survey Questionnaire

Survey on
Trade Secrets and confidential business information in the Internal Market

Purpose of the Survey

On December 2011 the European Commission entrusted to Baker & McKenzie a project
aimed at providing an in-depth analysis of the economic and legal scenario applying to trade
secrets and confidential business information in the Internal Market.

The purpose of this survey, which is part of the project, is to collect information on how
European-based companies manage trade secrets and confidential business information,
their perception on their importance as a competitive factor in the respective business, and
their opinions with regard protection and enforcement of trade secrets and confidential
business information. The aim is to understand if the current legal framework of trade
secrets and confidential business information, which involves different fields of national law
(labour law, unfair competition law, criminal law, competition law), provides optimal
protection and whether it provides obstacles to economic growth, competitiveness and
cross-border business activities.

The European Commission is aware of the growing importance of trade secrets and
confidential business information to the business sector and is concerned that companies
throughout the single market are equally and properly protected against their theft. The
Commission is also concerned about the cost incurred by businesses to protect their trade
secrets and confidential business information. This Survey provides an opportunity for your
business to improve the information available to the European Commission and to
contribute to its policy decisions.

This questionnaire is of interest for your business if it has technical or commercial
information related to the business which
- is not generally known or easily accessible,
- has economic value (i.e. it confers a competitive advantage to your business), and
- if disclosed to a competitor would be such to cause significant damage to your
business.

In order to simplify the formulation of the following questions, in this questionnaire we will
use the expression "confidential business information or trade secrets" (TS/CBI) to refer to
that type of information. Confidential business information or trade secrets can therefore
include a broad variety of information, ranging from hard technical knowledge (e.g.,
software, product design), to production know-how (e.g., techniques to produce quality
products and services efficiently), to soft market information (results of marketing studies,
price and date of launching a new product, etc.). The Commission would like to know
whether your business fears that this information is at risk of being stolen by third parties,
whether the current legal regime provides sufficient remedies against such a risk, and
whether your business would benefit from greater harmonization of trade secrets and
confidential business information laws across member states.

You can complete an online version of this form at We would be grateful if you could

complete the Survey before

For any query or to request detailed information on the survey, please contact us at:
tradesecretstudy @bakermckenzie.com.

Thank you in advance for your participation in this Survey.



mailto:xxxxxxxxxxxxxxxx@xxxxxxxxxxxxx.xxx

Structure of the Survey
The survey is composed of the following sections.

Section A - Your trade secrets

Section B - Threats to your trade secrets

Section C - Protection and misappropriation of your trade secrets
Section D - Litigation to protect and defend your trade secrets
Section E ~ Added value of any EU action in this area

Section F — Your Company

Section G - Additional information

Instructions for Completion
Please select the option ~ or options where expressly specified that multiple choices are
allowed - that best represent(s) your position.

Where it is requested to provide percentages or level intensity (e.g. high, medium, low) if
an accurate answer cannot be provided, your best estimate is acceptable.

If your company is part of an enterprise group, please answer all further questions only in
relation to the company for which you are responding. Do not include results for other
subsidiaries or parent enterprises.

Information necessary to reply to the following questions may come from different areas of
your company. The final response however should be coordinated typically by the General
counsel (for large companies) or the CEO (for medium and small companies).

Remember to press the ‘Submit’ button when you have finished the survey questionnaire.

Before proceeding, please read the introduction on what are trade secrets and confidential
business information and make sure you are familiar with these issues. If yes, please start
answering the following questions. If not, please pass this questionnaire to someone else in
your company who manages trade secrets and confidential business information. The ideal
recipient in your company to answer the questionnaire would be the General Counsel, CEC,
Chief IP Counsel, Head of R&D.

Thank you for your cooperation!

PLEASE INSERT YOUR CODE:

Section A - Your Trade Secrets

For the purpose of this survey, trade secrets (TS) and confidential business information
{CBI) are identified as technical or commercial information related to the business that is
not generally known or easily accessible, which has economic value (i.e. it confers a
competitive advantage to the owner), and which if disclosed to a competitor would be such
to cause significant damage to the owner.

A.1 Does your company have technical or commercial information related to its activity
which it considers important to its competitiveness and which it keeps confidential?

o Yes 0 No (Please go to guestion F.1)

A.2 Could you please rank the value of TS/CBI to your company in the following areas:

0 Customer list Otow 0 Medium oHigh

O Supplier list oblow 0O Medium oHigh

0 Manufacturing technique otow o0 Medium 0 High

o Product technology otow 0 Medium @ High

0 Formulae and recipes obtow 0O Medium oHigh

0 Software okow 0 Medium  ©High

0 Procedural know-how oLlow o0 Medium o High

n Organizational processes olow 0 Medium oHigh

0 Research and development information o Low o Medium o High

7 Undisclosed financial data olow o Medium 1 High

0 Sales and service information mLlow o Medium 0 High

o Business/financial planning o Llow O Medium 1 High

o Commercial bids and contracts o Llow 0O Medium o1 High

0 Recruitment plans o Low O Medium o High

o Customer profiling/market surveys oLlow 0O Medium 1 High

o Customer surveys/supplier assessment reports o Low 0 Medium o High
o Marketing/Advertising strategies and ptan o bow o Medium o High

A.3 Is it common practice in your business market to have network agreements or other
kinds of contract arrangements to share innovations between companies?

o0 Yes 0 No

A.4 To what extent does the competitiveness/innovative growth performance of your
company rely on information and knowledge that it tries to keep confidential?

0O TS/CBI are essential for the competitiveness/innovative growth performance of my
company

0 TS/CBI are important for the competitiveness/innovative growth performance of my
company




O TS/CBI have moderate importance for the competitiveness/innovative growth o Employees mobility olow o Medium o High
performance of my company o Conferences, trade fairs, exhibitions olow 0 Medium o High
1 Due diligence on business partners olow 0 Medium  oHigh

0 TS/CBI are not important for the competitiveness/innovative growth performance of o Scientific journals and trade/technical publications
my company o Low o Medium O High
A.5 To what extent does your company rely on other intellectual property rights? g ;;Zi?;)ertoz:izttli':)a 22%7;?;22?;:29(3 olow  oMedium  oHigh

Copyrights o low o Medium 0o High olow oMedium oHigh

Patents Olow oMedium o High o Divulgation requested by regulatory authorities _ '
Trademarks olow 0 Medium ©High . olow O Med!um u Hfgh
Designs olow o Medium o High 03 Other {please specify)______ olow o Medium ogHigh
Other olow o Medium oHigh

B.2 To what extent do the following actors pose a risk of leakage of the TS/DBI of your

?
A.6 Reasons for your company for relying on TS/CBI to protect knowledge that might be company? (Check all boxes that apply)

protected under other IP rights - e.g. patents, designs (Check all boxes that apply)

1 Current Employees o Llow o Medium 0 High
o Do not want to disclose information olow o Medium oHigh 0 Former Employees olow 0Medium oHigh
D Cost to obtain and manage other IP rights miLow o Medium o High 0 Hackers otow oMedium o High
o Time to obtain other IP protection (patent, other) o Low © Medium o High a Cgmpetctors olow o Med!um ] H!gh
O Potential lack of eligibility o Low 1 Medium o High o Visitors olow  oMedium  oHigh
o Limited lifecycle of relevant knowledge (expires prior to time needed to g Prlva_te cus'to.mers‘ Olow o Med!um m] H!gh
obtain registered IP protection, e.g. patent) o©low o Medium 0O High 9 Public administration customers olow oMedium OHigh
01 Other, please specify olow 0OMedium oHigh u] Consqltants/lr_\ternals olow O Med!um [u} Hfgh
o Suppliers/business partners oLow o Medium 0 High
A.7 Does your company share TS/CBI with third parties or use TS/CBI of third parties o Employees of industry regulators olow o Medium  0High
through contracts or other arrangements? o Investigation companies oLow I Medium  OHigh
o Employees of service providers (cleaning companies, electrician, etc.)
o Yes. If yes, how often? olow o Medium 0High
o Very often o Other (please specify)_____ olow oMedium  oHigh
o Often

o Occasionally B.3 Does your company believe that your trade secrets are more vulnerable to

o Rarely misappropriation in some EU Member States than in others?

o No. If no, why not?

O Yes
O Yes, but the greater threat comes from third countries

0 Strategic reasons
O No demand/supply
o Fear of losing secrecy by misappropriation, unauthorized disclosure, etc.
r1 Fear of not being the sole owner

o Other, please specify

If yes [to any of the two above], in which EU Member States does your
company believe that your trade secrets are safer?

1 No, there is no significant difference between the EU Member States
1 No, there is no significant difference between the EU Member States and in any
case, the greater threat comes from third countries”

Section B ~ Threats to your trade secrets
B.4 Does your company believe that the risk of exposure to TS/CBI misappropriation has
increased in the last 10 years?
o No
01 Yes, because of one or more of following reasons:
0 business is increasingly conducted with recourse to outsourcing,
consultancy, alliances and partnerships between companies, thus exposure
to risk of TS/CBI misappropriation is higher

B.1 In your business sector, what are the primary means by which companies usually obtain
information about products, services, strategies of the other market players?

o Clients or customers olow o Medium oHigh
O Suppliers of equipment, materials, services or software

olow o Medium o High
o Reverse engineering oLlow 0 Medium o High



0 Technology and telecommunications {computers, Internet, software, etc.)
have made it easier and faster to copy, store and take away huge
amount of documents and information

3 In a global economy, competition is so strong that some companies are
more willing to do whatever it takes to survive and/or gain
competitiveness and market share

r1 Others (please specify)

Section € ~ Protection and misappropriation of vour trade secrets

C.1 What types of precautions are employed by your company to protect TS/CBI and how
effective are they? (Check all boxes that apply)

o Confidentiality agreements to avoid misappropriation by employees
Effectiveness o Low o Medium o High
o Covenants-not-to-compete to avoid misappropriation by former employees and
business partners
Effectiveness o Low o Medium 0O High
o Computer safeguards
Effectiveness o Low o Medium High
o Physical restrictions to access (locks, empty desk policies)
Effectiveness o Low o Medium O High
o Access limitations policies (e.g. access to limited number of persons; sharing of
minimum necessary amount of information
Effectiveness o Low O Medium O High
o Compartmentalizing information
Effectiveness o Low 0 Medium 0 High
o Increase of salaries and/or benefits, including awards of stock options, to retain
key employees
Effectiveness 0 Low 0 Medium o High
o Screening of potential partners, interns, etc. to avoid high risk profiles
Effectiveness o Low 0 Medium 0 High
o Other, please specify
Effectiveness 0 Low o Medium o High
o None

C.2 If your company is present in more than one EU country, does your company apply
different TS/CBI protection measures according to the different country where your
company trades in?

o Yes, with regard to any country, whether in the EU or outside
o Yes, only with regard to non EU countries

1 No

11 Not concerned

C.3 Did your company suffer attempts of misappropriation of TS/CBI during the last 10
years?

o None that we are aware of (Please go to question D.1)

01 Yes, within the EU
n1lto5times 06to10times o more than 10 times

o Yes, outside the EU
olto5times 0 6to10times o more than 10 times

C.4 Attempts to misappropriate TS/CBI of your company were carried out by:

3 Employees 0 never [once 0 several times
0 Former employees 0 never [ once 0 several times
o Hackers O never Jonce O several times
1 Competitors O never o once 0 several times
0 Visitors 0O never 0 once 0 several times

03 Private customers 1 never monce 0 several times
o7 Public administration customers O never O once 0 several times
o Investigation companies 01 never jonce 0 several times
o1 Consultants/internals © never O once 0 several times
11 Suppliers/business partners 0 never 0 once 0 several times
11 Employees of industry regulators © never O once I several times
o Employees of investigation companies « never 1 once 0 several times
o1 Service providers (cleaning companies, electrician, etc.)
0 never O once O several times
r1 Unidentified parties o never 0 once T several times
01 Other (please specify) © never 0 once o several times

C.5 Please indicate the consequences suffered by your company as a result of the attempts
and successful acts of misappropriation:

1 Loss of sales/clients/contracts

r1 Loss of jobs

o Costs in investigating

r1 Costs in negotiating a settlement

o Costs in prosecuting and litigating

r1 Bad publicity or damage to the company's image, reputation and reliability
o Other {please specify)

C.6 Would it be possible to calculate the amount of the damages effectively suffered for the
cases of attempts and successful acts of misappropriation that you have suffered in the
last 10 years?

If yes, provide an estimate figure (in Euros):

Section D ~ Litigation to protect and defend vour trade secrets

D.1 Has your company been involved in litigation involving trade TS/CBI during the
last 10 years?

0 Yes, in the EU
If yes, how often 0 once n from 2 to 5 times o more than 5 times




o Yes, outside the EU
o No that I am aware of

D.2 If your company experienced misappropriation of TS/CBI, in the EU, did your company
seek legal remedies?

O Yes, always
o Yes, only in some cases
o No (Please go to question D.5)

D.3 If your company sought legal remedies against misappropriation within the EU, was it
able to get (Check all boxes that apply):

o Court orders stopping in your/other countries unlawful use of misappropriated
trade secrets

o Court orders to search and secure evidence of misappropriation

0 Award of damages or other monetary compensation

o Criminal sanctions against perpetrator

o Customs seizure at EU borders of infringing goods

0 Destruction of infringing goods produced using misappropriated trade secrets

o Publication of the Court decisions on the press/media

0 None of the above

D.4  In case of litigation within the EU, if your company obtained an order from a court in
an EU Member State to stop the use of misappropriated TS/CBI in the territory of
that Member State, did your company try to obtain a similar order in other Member
States?

1 Yes, by trying to obtain the enforcement of the first order in the courts of other
Member States

O Yes, by starting separate legal action in the other relevant Member States

o No. If no, why not? (Please specify)

D.5 When your company decided not to seek legal remedies against misappropriation within
the EU,
what was the reason?

0O Low value of the TS/CBI in question or of damages caused © Low o Medium 1 High
o Preference for out-of-Court settlement ©Low 0 Medium 0 High
o Lack of trust on the judicial system of the relevant Member State

o Fear of losing secrets/CBI olow o Medium  aHigh
o Insufficient evidence to meet the standards of proof in court or other inability to
prove misappropriation o Low 0 Medium o High
o Litigation cost oltow 0O Medium High
D Inability to quantify damages olow @ Medium High

o Inability to identify offender o Low I Medium o High

O Lack of effective legal remedies olow 0O Medium 0High

1 Duration of litigation olow 0 Medium 0High

D Difficulties in establishing the right jurisdiction o Low O Medium o High
o Other, please specify ____ o Llow o Medium o High

D.6 Has your company experienced, as defendant, abusive litigation by a competitor trying
to intimidate your company?
with a false accusation of misappropriation of TS/CBI in the past 10 years?

o Yes, in the EU
If yes, how often: o once o between 2 and 5 times 1 more than 5 times

o Yes, outside the EU

o No, in any country

Section E ~ Added value of any EU action in this area

E.1 In your opinion, if the European Commission were to undertake any legislative action
with a view to harmonise the legislation of the EU Member States on protection of
TS/CBI, it should focus on the following, also in terms of priority:

o Reduction in the number of forums where TS/CBI cases may be litigated
oLow 0O Medium oHigh

0 Possibility of protecting TS/CBI effectively and efficiently in all Member States
o Low 0O Medium  aHigh

0O Reduction in litigation costs
nlow o Medium  oHigh

o Saving in internal TS/CBI management programs
otow o Medium o High

o Uniformity of employee contract terms with respect to TS/CBI
o Low 0O Medium o High

o Possibility of seizing/stopping at the EU borders of products manufactured using

misappropriated TS/CBI
olow 0 Medium High

0 No opinion
E.2 If the European Commission was to undertake any legislative action with a view to
harmonise the legislation of the EU Member States on the protection of TS/CBI,
establishing a sound, coherent and efficient legal frame work what would be the
possible benefits:

I Less tendency for certain companies or persons to engage in trade secrets

10




Misappropriation

0 More security in business transactions (agreements, collaborations) involving
sharing/transferring/licensing of CBI/TS, and therefore more willingness to share
or transfer TS/CBI under confidential clauses

O Lowering transactions costs involving sharing/transferring/licensing across several
Member States

1 More incentive to invest resources on research and development by providing
more assurance that the investment could be recovered

o No perceived benefits

E.3 Would your company benefit from EU legal intervention establishing uniform rules on
the following measures:

0 Court orders stopping at EU level unlawful use of misappropriated TS/CBI
mlow 0O Medium  oHigh

o Investigative power at EU level to indentify parties responsible of TS/CBI
misappropriation 0 low o Medium  oHigh

11 Criminal sanctions for parties responsible of TS/CBI misappropriation
olow o0 Medium o High

0 Damage awards to parties victim of TS/CBI misappropriation
oLtow 0 Medium  ©High

o Enforcement at EU level of no-compete clauses (preventing former employers to
use the acknowledged TS/CBI to compete with former employer)
olow 0 Medium 0 High
r1 Enforcement at EU level of non-disclosure agreements {preventing
contractors/employees to divulge TS/CBI)
oLlow o Medium o High
0 Unified court proceeding o low 0 Medium 0 High

o Other, please specify olLow 0 Medium 0High

E.4 Do you see any negative impact on your company or for the economy if an EU
legislative initiative is proposed by the European Commission in the field of TS/CBI?

o Yes, negative effects perceived; please specify
= No negative effects perceived

Section F ~ Your Company

PLEASE INSERT YOUR CODE:

11

F.1 Your company name. Names of companies will be kept strictly confidential

F.2 Is your company part of a multinational group?
O Yes o No

F.3 Your country (from computer list)
F.4 Principal economic activity of your company (from computer list):

Manufacturing: Textiles

Manufacturing: Chemicals and chemical

Manufacturing: Basic pharmaceutical

Manufacturing: Computer, electronic, optical
Manufacturing: Machinery and equipment

Manufacturing: Motor vehicles

Electricity, gas steam and air conditioning supply

Water supply; sewerage, waste management and remediation activities
. Publishing activities

10. Telecommunications

11.Fast moving consumer goods

12. Computer programming, consuitancy and related activities
13.Financial and insurance activities

14. Scientific research and development

15. Legal and accounting activities

16. Biotech

17. Wholesale trade

18. Retail trade

19. Other (fill in)

CONOUP LN

F.5 The market in which your company operates is mainly driven by
(Please check only one):

o Product innovation - e.g. competition based on development and launch of new
products/services

o Process innovation - e.g. competition based on production/organization improvement
to provide existing products/services at a lower cost/price

F.6 Is your business market characterized by products/services or process with a short
lifecycle (less than 2 years)?

O Yes o No

F.7 Please estimate your company’s total turnover for the year 2011 - in millions of Euros
and excluding VAT

€

F.8 Please estimate your company’s average number of employees for the year 2011

12




F.9 With respect to Research & Development (R&D) activities, rank in level internal R&D
activities and acquisition of external R&D

- Internal R&D o Little 0 Medium 0 High
- Acquisition of external R&D o Little o Medium D High
Section G ~ Additional information

G.1 In the box below, please write any additional comments that you would like to make.
Feel free to relate cases in which your company has been confronted with trade
secrets/confidential business information misappropriation, also providing estimates of
costs of litigation to protect trade secrets/confidential business information and
damages suffered as a consequence of misappropriation of trade secrets/confidential
business information. If you wish to provide further information in the course of a
conversation or an interview, please specify your contact details so that we can keep in
touch.

Name of respondent: Names of respondents will be kept strictly confidential
Position in the company:

E-mail address (optional):

Thank you for taking the time to complete this survey.

13
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From: (MARKT)

Sent: 08 October 2012 18:01

To: Gaudino, Francesca (Francesca.Gaudino@bakermckenzie.com)

Cc: (MARKTY (MARKT); ~
(MARKT); .. ___ ~.. . . (MARKT)

Subject: Questionnaire after the pilot Survey + Introduction

Dear Francesca
Following our meeting of 4™ October please find attached our proposals for a new version of the questionnaire.

Basically we agree on the need of simplifying the questionnaire and reducing the number of questions, and we have
reworked some of the questions in order to obtain useful data for work on the impact assessment.

We are also suggesting a new introductory text to go along with questionnaire with the objective to make it easier
for respondents (who may be unfamiliar with the topic) to grasp the basic notion of trade sects and the purpose of

the survey.

We are available to discuss with you, Professor Franzoni, and Dr. Respess any of the proposed amendments, and we
would like to have the amended version these documents before the survey is launched.

We also find it useful that respondents are given the chance of having a French and German version of the
questionnaire, even if they have to use the EN version for entering their answers.

Kind regards

PMew
Cuestionnaire af...

Intreduction to
the Survey.doc.

EUROPEAN COMMISSION

Internal Market and Services DG

D3 - Fight against counterfeiting and piracy
Rue de Spa 2, R-1n49 Brussels

Tel. (+32) 22 ¢

mailto © @ec.europa.eu


mailto:xxxxxxxxx.xxxxxxx@xxxxxxxxxxxxx.xxx




Part A - Your trade secret

1/A.1 Does your company have technical or commercial information
related to its activity which it considers important to its competitiveness
and which it keeps confidential?

This question is important to be kept.

2/A.2 Could you please rank the value of TS/CBI to your company in the
following areas:

You have suggested reducing the options from 17 to 10. We agree. However we do not agree with

”

e Merging “Undisclosed financial data,” “Sales and service information” “Business/financial
planning,” “Customer profiling/market surveys, ” and “Customer surveys/supplier assessment
reports” into: “Business and financial information.”

e Merging Manufacturing technique” and “Formulae and recipes”. Recipes can be the final
product rather than a detail I n manufacturing — ex: Coca-cola, etc

We propose merging Costumer and suppliers lists; merging manufacturing technique and procedural
know-how. We also suggest dropping software ( it will be included in "Product technology” if the
company is in the business of designing and selling IT applications; or in "Process know-how and
technology " if a secret software is used as a mean of manufacturing a product or providing a service).
We also suggest to drop recruitment plans (not very linked with innovation" and probably not the
most desired kind of info that a dishonest competitor may be looking for) anyway it can be considered
as covered by 8. Financial information & business planning. We are not sure if it is worth keeping
"Commercial bids and contracts”, but for the moment we keep it. We suggest splitting into groups
(Technical information & Business information) with four categories each:

Technical information
1. R&D data (projects, results, etc)

2. Process know-how and technology (manufacturing processes, software, devices, plants
design)

3. Formulae and recipes
4. Product technology
Business information

5. Costumer or suppliers lists and associated data (ex: some contractual terms, satisfaction
surveys, etc.)

6. Commercial bids and contracts
7. Marketing data and planning (advertising, market surveys, sales figures and forecast)
8. Financial information & business planning

9. Other technical / business data (indicate):

3/A.3 Isi Heei busi ket to_} : !
agreements-or-other?

3A300 @mon practice In your business markat fo have network agresments o:

other kinds of contract arrangements to share inhovations between compatifes? This question can be
Response mespomse €liminated in view of question
P B AT bellow

13.3% 4

86.7% 8

answated qugstion 2

Skipped question o

TA ?Qm your company share TEC Bl with third pmi!s of e TSICE] of frirad mﬂics
lhrough contracts or oiher anangements .

' Rospdene mw
e

) cs»’ssnm AEA 150% »
o vt &wx 25?" 3
- et Wm‘ - 1
shippad aiatins 5

4/A.4 To what extent does the competitiveness/innovative growth and
performance of your company rely on information and knowledge that it
tries to keep confidential?

No changes. We think that the question is important. Uwe suggests that this should become the second
question. On the hand, if we keep the sequence as it is now, respondents will first identify the various
categories of information they usually keep confidential, and this exercise may help them neing more
aware of how important such CBI is for their competitiveness.

5/A.5 To what extent does your company rely on other intellectual property
rights?

No changes

A.6 Reasons for your company for relying on TS/CBI to protect knowledge
that might be protected under other IP rights - e.g. patents, designs (Check
all boxes that apply)

The way the question is formulated (and the replies) indicate that the question is focus on a fraction of
trade secret use, namely, the use of trade secrets for protecting intangibles that can be protected by
other IP rights, maxime, patents. If that is the purpose then the only suggestion would be to consider
replacing "potential lack of eligibility” by "doubts on whether the IP right will be granted". The latter
may more clear/understandable to non-experts and non-native English speaker.

On the other hand, it could be interesting to measure the extent to which companies have info which
cannot be zaptured by other IP rights. (such as incremental iniproverments. recipes, and some other
innovative steps that cannot be patented as well as buginess information): In the policy making arena




people offen ask, why shotld we proteet tiade secrets i we already have patents (which are better for
soctety as they involve public disclosure of the invention?). In that context. it would pood to show that
patents: are not the answer for all innovation steps, and that patents and trade secrets are
complementary and create synergies in terms of securing R&D results.

Waould that in mind the question could be designed to capture both cases. If this second approach is
taken the question and the answers would have 1o be rephrased. The answers would not be mutually
exciusive, but rather ticked where appropriate, because the same company has different sorts of CBI
(each on different reasoning) and requiring different replies. Suggestion:

Why does your company, in some cases, keeps information confidential, instead of protecting it
asing an IP Right, such patents, designs or copyright?

1 - My company never uses confidentiality or trade secrets

2 — In some cases my company uses confidentiality because other IP rights do not cover the type of
information in question (lack of eligibility for other IP right protection),

3 — When other IP rights could be available, my company sometimes makes an option for
confidentiality because:

. Do not want to disclose as it is the best way to secure a competitive advantage;

. Doubts on whether IPR will be granted:

. Potential available IPR do not provide adequate protection for some type of
information in question;

. Costs to obtain and manage other [P rights (fees, monitoring IP rights infringements,
litigation costs);

. Time to obtain other IP right (patent or other),

. Limited lifecycle of the information in question is shorter than the time needed to

secure an IP right.

7/A.7 Does your company share TS/CBI with third parties or use TS/CBI of
third parties through contracts or other arrangements? EX: know-how transfer;
transfer or licensing of unpatented technology, services know-how, etc...

We would prefer for companies to be able to differentiate more between yes and no

(1) Yes regularly

(2) Yes occasionally

(3) Never

hird res.t] \ I % ;

To be deleted

9.A.7.2. NO my company does not share TS/CBI with third parties or use
TS/CBI of third parties through contracts or other arrangements, due to

This question must be reworded to capture the reasons why trade secrets are not shared whenever this
happens: As the questmn is formulated now, it only applies to companies that NEVER share.
Naturally, many companies will have some 1S that wﬂl share_ and other IS that they wm 1ot be
willing to share. Finally, the mentioning in the question ~ use TS from third parties - does not seem to
be aligned the most "popular” answer (fear of losing secrecy)

Sugoestion

In cases where my company dees not share TS/CBI with other parties, this is because
1= There 15 no démand for our know-how

discloser to other parties without our authorisation

3 - For other strategic reasons.

2 — We fear to lose the confidentiality of the TC/CBI through misuse leakage or further

The more direct question suggested in the report.or the following alternative could alse be considered

sharing TS/CBI with other parties?
1 - Yes, always or quite often

the legal instruments available to prevent infringements of confidentiality)
3 - Very rarely

4 - Never

5 - Not aplicable

Does the risk of losing secrecy by misuse, misappropriation or leakage prevent your company from

2 -Sometimes {deépending of the information is question, of the reliability of the counterpart. of




PART B Threats to your trade secrets

To be deleted

11.B.2 To what extent do the following actors pose a risk of unauthorised

access, disclosure, use or leakage of the TS/DBI of your company? (Check all

boxes that apply)

We suggest rewording the question (see underlined) and reduced the number of categories

Current list 13 categories

New list 9 categories

Current Employees

Current Employees

Former Employees

Former Employees

This is more the means used to steal information

Hacker : ;
than an actor (most likely a competitor)
Competitors Competitors
. Comment: visitors are either competitors,
Misiters P

business customers, etc...

Private customers

Public administration customers

Customers/clients there are no substancial
differences between clients from private and
public sectors when it comes to contractual
arrangements. Situations where companies are
obliged to disclose information without the choice
of declining are captured by Regulatory agencies

Consultants/internals

Consultants/internals

Suppliers/business partners

Suppliers/business partners

Employees-ofindustry-regulators Regulatory agencies
Lo . This one is more about the means used. They do it
Investigation-companies .
on behalf of other actors (competitors)
Employees—of —service—providers—({eleaning | Other service providers having access to premises
companies—electrician-ete) (cleaning companies, electrician, etc.)

Other (please specify)

Other (please specify)

Delete

13.B.4 Does your company believe that the risk of exposure to TS/CBI
misappropriation has increased in the last 10 years?

In order to make it less time consuming and less opinative, the options should consist of

. Yes, Significantly

. Yes, some increase / slight increase
. No increase

. There has been a decrease

. Do not know / no opinion

The reasons for the possible increase can be found in literature.



SECTION C - Protection and misappropriation of your trade
secrets

14/C.1 What types of precautions are employed by your company to protect
TS/CBI and how effective are they? (Check all boxes that apply)

This could be deleted — or simplified by deleting effectiveness rates

15/C.2 If your company is present in more than one EU country, does your
company apply different TS/CBI protection measures depending of the
country in question?

We added "or trades” in the question in order not to limit answers to cases where there is a physical
presence (branches, manufacturing plants, etc.)

it vour comipany is present or trades in more than one EU country, does your company apply
different I'S/CBI protection measures depending of the country in question’

¢ Yes we ,a"pply“ different sateguards and/or different contractual terms, because of differences in
pational laws on trade secrels

s« No
e Noopinion

e Not concerned

16. C.3 Did your company suffer attempts of misappropriation of TS/CBI in
the European Union during the last 10 years?

Include acts of misappropriation and merge with 17 C3.1 a

Did your company suffer attempts or acts of misappropriation of TS/CBI in_the European Union
during the last 10 years?

*  Yes

+ 1105 times

*  More than 5 times

«  Not that we are aware of, but we suffered attempts / attacks outside the EU

*  Not that we are aware of (in EU and outside EU)

17/C.3
To be deleted see above

18.C.4 Attempts/Acts of misappropriate of your company's TS/CBI were
carried out by:

This should be updated in line with 11.B.2 :

[NEW] 18/C.4.1 Attempts/Acts of misappropriate of your company's TS/CBI
were carried out through

Or we give it a different focus, namely on the means used:

(1) IT network hacking,(2) unauthorised physical access to premises, (3) abuse of physical access to
premises or (4) through unauthorised discloser/use by someone that had already access to the info
under a confidentiality agreement or a legal duty of confidentiality

19. C.5 Please indicate one or more consequences suffered by your company
as a result of the attempts and successful acts of misappropriation:

0 Loss of sales/clients/contracts

11 Costs in internal investigation

o Costs in negotiating a settlement

o Costs in prosecuting and litigating

o Increase expenditure in preventive measures

o Other (please specify)

20€6—Would—it—be—possible—to—calculate—the—amount—of the—damages
effectively —suffered for—the-casesof -attempis—and sueccessful-aets—-of
. . 1 1 fforedin thel 16 5

Delete in view of Question 26




Section D - Litigation to protect and defend your trade
secrets

Merge with Q23

i inliieation_invelvi i
TS/CBHduring the last 10-years

delete

23.D.2 If your company experienced misappropriation of TS/CBI, in the EU,
did your company seek legal remedies in the EU?

Changes in the question because of Q21/Q23 merger

Monetary fine for the company or organisation
involved in acquiring or transmitting the trade
secret

0 Custems—seizure—at-EU-borders—ofinfringing | Court order for customs to seize goods at EU

geeds border
[

0 Destruction-ofinfringing poodsproduced-using | Court order for destruction of goods that were
fisappropriated trade seerets manufactured using misappropriated trade secrets

o Publication of the Court decisions on the | ok
press/media

company seek legal remedies in the EU?
»  Possible replies
*  Yes, always
*  Yes, but only in some cases,
*  No, we only litigated outside the EU
* No, never.

*  Not concerned

If your company experienced misappropriation of TS/CBI during the past 10 years, did your

24.D.3 If your company sought legal remedies against misappropriation
within the EU, was it able to get (Check all boxes that apply):

Current New J
o Court orders stopping—in—yourfothercountries | Court orders stopping unlawful use of
unlawful use of misappropriated trade secrets misappropriated trade secrets

o Court orders to search and secure evidence of | ok
misappropriation

o Award of damages or other monetary | ok
compensation

I I N

0 Criminal sanctions against perpetrator ok

o None of the above ok

25/D.4 In case of litigation in the EU, if your company obtained an order
from a national court to stop the use of misappropriated TS/CBI in the

territory of that Member State, have you tried to enforce this order in other

Member States?

Rewording of the question as underlined above

o Yes, and we were successful in all Member States where we tried

1 Yes, but we was unsuccessful in at least one Member State

o No, we preferred to start separate legal actions in the other relevant Member States
o1 No, it was too costly to seek legal protection in other Member States

1 No, because of the uncertainty of the result in other Member States

o No, there was no need because our case(s) only concerned one Member State

1 Other,(Please specify)

26.D.5 When your company decided not to seek legal remedies against
misappropriation in the EU, what were the reasons? Tick as many as appropriate

o Low value of the TS/CB! in question or of damages caused

o Initiating legal action would bring the case to the public arena and our company's reputation and
image could be damaged [NEW]

o Preference for out-of-Court settlement

o Litigation costs

o Expected duration of litigation

o Lack of trust on the judicial system of the relevant Member State

o Fear of losing TS/CBI in the course of the court proceedings

o Inability to identify offender




o Difficulty in collection evidence to prove that the defendant misappropriated a TS/CBI
o Inability to quantify damages

o Low probability of collecting awarded damages [NEW]

o Lack of effective legal remedies

= Difficslties in-establishing-the right jurisdietion [to be deleted]

o Other, please specify

27. D.6 In the EU, has your company experienced, as defendant, abusive
litigation by a competitor trying to intimidate your company with a false
accusation of misappropriation of TS/CBI in the past 10 years?

Question to be reworded as underlined.
Answers should be

e  Yes,

¢ No

¢ Not in the EU, but outside the EU

28 D.6LY. has.k ictim of abusive litiaati

To be deleted

Part E Added value of a legislative proposal

We propose substantial changes in this section and therefore we do not make reference to the
questionnaire used in the pilot survey.

In our view this section should consist of the following questions:

NEW E.i: Should the European Commission propose EU legislation with a
view to ensure that the national rules providing relief against the
misappropriation of TS/CBI provide effective and equivalent protection
across the EU?

*  Yes,

* Yes, as long as it does not lower the level of protection of TS/CBI in countries where my
company is seated or operates

* No

*  No opinion

NEW E.ii. EU legislation on trade secrets should cover the following (tick
where you agree and provide comments if you find it useful)

for each reply: N/A; Low; Medium; High

Perhaps respondents could be given the possibility of inserting coments

Issues to be covered in a legislative proposal Comments by respondents

Definition of what is a TS/CBI to be protected against
misappropriation;

Prohibition of acts of misappropriation and misuse of
TS/CBI and a definition of such acts;

National court orders to stop the unlawful use of the
misappropriated TS/CBI in the whole of the EU;

National court orders requiring all customs authorities in
the EU to stop at the EU borders imports of products
manufactured using misappropriated TS/CBI,

Rules on the calculation of damages, allowing for taking
into account all relevant factors (lost sales, unjustified
profits by the defendant, royalties, etc.);

Uniform contractual rules on non-compete and/or non-
disclosure clauses between the trade secret owner and




employees;
Rules ensuring that the confidentiality of the trade secret is
kept during court proceedings and hearings, so that the TS
is not lost or further disclosed in the course of legal actions;
—
Rules on criminal penalties and/or fines for individuals and
organisations responsible for misappropriation of trade
secrets;
Other (please specify):
Other (please specify):
Other (please specify): J

[NEW] E.ii. What impacts, if any, you could expect from an EU legislative
proposal on trade secrets ?

Comment: respondents could select a mix of benefits and negative impacts (they are not self —
excluding)
(a) possible benefits, one or more of the following (tick where appropriate):
o Likely diminution of cases of misappropriation of trade secrets;
o Better business environment for investment in innovation by providing better
assurance that investment can be recuperated;

o More investment in R&D and innovation;

o Greater security in business transactions (agreements, collaborations) involving
sharing/transferring/licensing of CBI/TS with another partner in a different EU
Member State [and therefore more willingness to share or transfer CBI/TS under
confidential clauses to another partner in a different EU Member State];

o More possibilities of getting returns from sharing, licensing or transferring know-how,

o Lower transaction costs relating to contracts and agreements involving know-how
transfer and licensing when operating in multiple Member States;

o Better conditions for network innovation (that, is with cooperation from different
players) as opposed to in-house R&D only;

o Better conditions to access funding and venture capital;

o Easier enforcement of a national court order in other EU Member States;
o Reduction in litigation costs
o Other:

(b)No perceived benetits

(c) Possible negative impacts, one or more of the following:

o Increased risk of anticompetitive behaviour by the holders of trade secrets
o Duplication of costs in R&D due to secrecy

o Less labour mobility;

o Innovation would be impaired;

o More barriers to market entry.

o Other, specify

(d) No perceived negative impacts:

(e) No opinion

Ticking one or more option is (a) is compatible with ticking one or more options in (c) or ticking (d)
Ticking (b) is compatible with ticking one or more options in (c) or ticking (d)
(a) and (b) are mutually exclusive, and so are (¢) and (d)

Ticking (e) is incompatible with ticking any other option

For each reply we could: N/A; Low; Medium; High]

partF

F.7 Please estimate your company’s total turnover for the year 2011 - in
millions of Euros and excluding VAT

We would suggest presenting several options instead of asking for an exact figure. This could break
some reluctance in providing figures and speed up the completion of the questionnaire
For example (in thousand Euros)

e Less than 2 Million €

¢ From 2 Million € up and less than 10 Million €

e From 10 Million up and less than 50 Million €

e From 50 Million € up and less than 100 Million

e More than 100 Million €

Naturally, it is important to give a good thought to the different groups. The groups above were
inspired on definition of a SME

hitp://ec.curopa.ew/enterprise/policies/sme/facts-figures-analysis/sme-definition/index_en hun




F.8 Please estimate your company’s average number of employees for the
year 2011

We would suggest presenting several options instead of asking for an exact figure. This could break
some reluctance in providing figures and speed up the completion of the questionnaire

For example (in thousand Euros)
e Lessthan 10
e 10 or more, but less than 50
e 50 or more but less than 250
e 250 or more but less than 1000
e More than 1000

Naturally, it is important to give a good thought to the different groups. The groups above were
inspired on definition of a SME. See link above

36.F.5 The market in which your company operates is mainly driven by

Comment: this question could perhaps be deleted if it is considered that question 2/A.2 already
provides sufficient data on this topic. If the question is kept, the second option should also encompass
gains in time

o Product innovation - e.g. competition based on development and launch of new products/services

o Process innovation - e.g. competition based on production/organization improvement to provide
existing products/services at a lower cost/price, or faster

F.6 Is your business market characterized by products/services or process
with a shortlifecycle (less than 2 years)?

Keep

10F.9 Please rank the levels of internal R&D (research and development)
and acquisition of external R&D in your company

Comments:

o The question should contain the indication "in your country”

*  Respondents may siruggle with the cancep! of "acquisition of exter Réd
R&D that ts. zzanrractmg a tkzrd partyﬁ, carry oul R&D’f s'h’a’uld | 'princz}jl

how transfer agreements tangamount w acquzsttmn by the lransjéree qf extemal R&D’

40, F9 With respect o Reseamh & Developmen! (R&D) actmties, rank in lavel antema!

R&D ac{lvmes and acquisition of external R&D .

Littie Medium High' Response
i , 3 ; Count
internal R&D 8.3% {1} 25.0% (3) 66,7% (8) 12
Acqmsmon of extemai R&D. 25.0% (3) 41,7% {5) 33,3% (3) 12

answered guestivn

gkipped duestion
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Survey on

Trade Secrets and confidential business information in the Internal Market

The European Commission entrusted to Baker & McKenzie a project aimed at providing
an in-depth analysis of the economic and legal scenario applying to trade secrets and
confidential business information in the Internal Market.

The purpose of this survey, which is part of the project, is to collect information on how
companies manage trade secrets and confidential business information, their perception
on their importance as a competitive factor in the respective business, and their
experience and views on legal protection and litigation. The aim is to understand whether
the current legal framework is suited to ensure that competition is fair, and whether legal
certainty and security in cross-border business activities can be improved in order to
further encourage investment in research and development (R&D).

Confidential business information and Trade secrets

Companies often have information and know-how that they prefer to keep confidential
(examples: list of clients, contractual terms with business partners, the launch of a new
product, technology and know-how used in manufacturing, inventions that are not yet
patent, etc.). Such information and know-how, which is not generally available or easily
accessible to third parties (such as competitors), is important to the competitiveness and
performance of the company that holds it. For the purpose of this survey such
information and know-how will be referred to as "confidential business information or
trade secrets" and shortened to "CBI/TS".

While many companies avoid loss or leakage of CBI/TS through internal measures and
safeguards, it is also common for a company to have the need or interest in sharing
some of that important information with other companies or organisations under
confidentiality agreements. The more valuable the information is, the more there is the
risk that someone tries to access and copy the information is question and pass it to a
competitor, or that someone with whom you have shared the information under certain
contractual conditions, starts using it (or disclosing it to third parties) without your
authorisation and in breach of contractual terms. In this survey such acts will be referred
to as misappropriation, misuse or leakage of CBI/TS.

Companies throughout the internal market should be properly protected against the theft
or misappropriation of CBI/TS. Innovative companies should be able to share, transfer or
licensee CBI/TS throughout the European Union with reasonable safety in order to be
able to cooperate with other organisations in R&D activities, capture financing for their
projects or to collect royalties and profit from the results of their efforts.

This survey provides an opportunity for your business to improve the information
available to the European Commission and to help ensuring that its policy decisions are
based on accurate evidence. You can complete an online version of this form at |
would be grateful if you could complete the Survey before

Baker & McKenzie guarantees absolute confidentiality as regards the data submitted by
respondents. The replies provided by you will not be disclosed to or shared with any third
parties. While the list of participants may be made available, responses and results wifl
be published in aggregated form only and therefore the responses provided by you will
not be published or in any way disseminated with reference to a particular company.

The study and the results of the survey will be published on the following web page of
the European Commission during the first gquarter of 2013
http://ec.europa.eu/internal market/iprenforcement/index en.him




D

For any query or to request detailed information on the survey, please contact us at:
tradesecretstudy @bakermckenzie.com.

Thank you in advance for your participation in this Survey.



mailto:xxxxxxxxxxxxxxxx@xxxxxxxxxxxxx.xxx







(GROW)

From: Gaudino, Francesca <Francesca.Gaudino@bakermckenzie.com>

Sent: 08 October 2012 18:06

To: _+{MARKT)

Cc: - {(MARKTY; > (MARKT);
(MARKT); {(MARKT)

Subject: RE: Questionnaire after the pilot Survey + Introduction

Dear

Thanks very much for your input. We will discuss the proposed amendments and provide you with a
revised version of the guestionnaire shortly to ensure that you agree on the final set of questions.

Kind regards,
Francesca

Francesca Gaudino
Counsel

Studio Professionale Associato a
Baker & McKenzie

3, Piazza Filippo Meda

20121 Milan, Italy

Tel: +39 02.76.231.1

Fax: + 39 02.76.231.501

s% Do you really need to print this e-mail?
Think twice and protect the environment, now.

From: J@ec.europa.eu [mailto: @ec.europa.eu]

Sent: lunedi 8 ottobre 2012 18:01

To: Gaudino, Francesca

Cc: . @ec.europa.eu; @ec.europa.eu; @ec.europa.eu;
@ec.europa.eu

Subject: Questionnaire after the pilot Survey + Introduction

Dear Francesca
Following our meeting of 4" October please find attached our proposals for a new version of the questionnaire.

Basically we agree on the need of simplifying the questionnaire and reducing the number of questions, and we have
reworked some of the questions in order to obtain useful data for work on the impact assessment.

We are also suggesting a new introductory text to go along with questionnaire with the objective to make it easier
for respondents (who may be unfamiliar with the topic) to grasp the basic notion of trade sects and the purpose of

the survey.

We are available to discuss with you, Professor Franzoni, and Dr. Respess any of the proposed amendments, and we
would like to have the amended version these documents before the survey is launched.

We also find it useful that respondents are given the chance of having a French and German version of the
questionnaire, even if they have to use the EN version for entering their answers.

Kind regards


mailto:xxxxxxxxx.xxxxxxx@xxxxxxxxxxxxx.xxx

EUROPEAN COMMISSION

Internal Market and Services DG

D3 - Fight against counterfeiting and piracy
Rue de Spa 2, B-1049 Brussels

Tel. (+32) 22 95 '

mailto; ..europa.eu

This message may contain confidential and privileged information. If it has been sent to you in error, please reply to advise the sender of the error
and then immediately delete this message. Please visit www.bakermckenzie.com/disclaimer _italy for other important information concerning this
message.

Questo messaggio pud contenere informazioni confidenziali tutelate da segreto professionale. Se avete ricevuto questo messaggio per errore,
vogliate per cortesia informare il mittente immediatamente rispondendo a questo messaggio e provvedendo quindi a cancellario dal vostro
computer. Visitate www.bakermckenzie.com/disclaimer_italy per ulteriori importanti informazioni riguardanti questo messaggio.
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(GROW)

From: Gaudino, Francesca <Francesca.Gaudino@bakermckenzie.com>

Sent: 09 October 2012 19:12

To: - {(MARKT)

Cc: e (MARKT); . MARKT); _. . _
(MARKT); de Martinis, Lorenzo

Subject: RE: amendment of the contract: new time table

Attachments: Revised Timetable Study Trade Secrets.doc

Dear

We would propose to extend the delivery date for the Draft Final Study of 5 days - from December 9
to December 14, so to have 8 days as of delivery of the Full Survey Report, which is due for December
7. We also corrected a typo on the year of delivery of the Definitive version of the Study (2013 instead
of 2012). Please see attached document in mark-up for your convenience.

Please let us know if you are comfortable with the proposed amendment.

Kind regards,
Francesca

Francesca Gaudino
Counsel

Studio Professionale Associato a
Baker & McKenzie

3, Piazza Filippo Meda

20121 Milan, Italy

Tel: +39 02.76.231.1

Fax: + 39 02.76.231.501

B% Do you really need to print this e-mail?
Think twice and protect the environment, now.

From: . - "™=2c.europa.eu [mailtor dec.europa.eu]

Sent: martedi 9 ottowre 2012 17:27

To: Gaudino, Francesca

Cc: . - dec.europa.eu; @ec.europa.ey; .Bec.europa.ey; de
Martinis, Lorenzo

Subject: amendment of the contract: new time table

Dear Francesca,

I am sending you the original time table of the contract on the study, and the time table that | will be proposing for
the amendment of the contract, which tries to recuperate a bit of the delay.

Regards


mailto:xxxxxxxxx.xxxxxxx@xxxxxxxxxxxxx.xxx

EUROPEAN COMMISSION

Intemal Market and Services DG

D3 - Fight against counterfeiting and piracy
Rue de Spa 2. B-1049 Brussels

Tel. (+32) 22

mailto: Q@ec.europa.eu

This message may contain confidential and privileged information. If it has been sent to you in error, please reply to advise the sender of the error
and then immediately delete this message. Please visit www.bakermckenzie.com/disclaimer_italy for other important information concerning this
message.

Questo messaggio pud contenere informazioni confidenziali tutelate da segreto professionale. Se avete ricevuto questo messaggio per errore,
vogliate per cortesia informare il mittente immediatamente rispondendo a questo messaggio e provvedendo quindi a cancellarlo dal vostro
computer. Visitate www.bakermckenzie.convdisclaimer _italy per ulteriori importanti informazioni riguardanti questo messaggio.




MARKT/2010/128/D

study on trade secrets and confidential business information in the internal market

REVISED TIMETABLE

ACTIONS & TASKS TIME LIMIT CALCULATION DEADLINE
Last signature of the contract Reference date 28/12/2011
Kick-off meeting Reference date + 5 days

First progress meeting Ref. date + 1 month

Second progress meeting Ref. date + 2 months

First interim study Month A [ref. date + 3 months] 28/03/2012
Third progress meeting Month A + 15 days

Commission's acceptance Month A + 30 days

Second interim study Month B [ref. date + 5§ months] 28/05/2012
Fourth progress meeting Month B + 30 days

Commission’s acceptance Month B + 45 days

Pilot Survey Report Month C [ref. date + 7 months] 28/09/2012
Meeting Month C + 10 days

Commission’s acceptance Month C + 30 days

Fifth progress meeting Month C + 45 days

Draft final study ?;':]h D [ref. date + 11 months + 103 0914/12/2012
Meeting Month D + 20 days

Commission’s comments Month D + 45 days

Definitive version of the study Reference date +13 months + 10 days 09/02/20123
Commission’s acceptance Reference date +14 months + 26 days 26/03/2013













(GROW)

From: Gaudino, Francesca <Francesca.Gaudino@bakermckenzie.com>
Sent: 10 October 2012 19:34

To: (MARKT)

Subject: RE: amendment of the contract: new time table

1 am a lawyer, too and don't really get along with numbers ©
December 13 is fine, then.

I don’t want to bother you, but can I ask when you think it would be possible to address the issue of
payment of the first installment? Just to have an idea of the timeline would be useful toc manage
administrative issues.

Kind regards,
Francesca

Francesca Gaudino
Counsel

Studio Professionale Associato a
Baker & McKenzie

3, Piazza Filippo Meda

20121 Milan, Italy

Tel: +39 02.76.231.1

Fax: + 39 02.76.231.501

5’% Do you really need to print this e-mail?
Think twice and protect the environment, now.

From: @ec.europa.eu [mailto: Dec.europa.eu]
Sent: mercoledi 10 ottobre 2012 19:27

To: Gaudino, Francesca

Subject: RE: amendment of the contract: new time table

Dear Francesca

I think my calculations were wrong in the first version — after all | am lawyer....

The ref date is 28/12/2011

11 months makes 28/11/2012

If you count 15 days after 28/11 you will have 2 days running still in November + 13 days in December.
So, ref. date + 11 months + 15 days = 13.12.2012.

Regards


mailto:xxxxxxxxx.xxxxxxx@xxxxxxxxxxxxx.xxx

EURJPEAN COMMISSION

internal Market and Services DG

D3 - Fight against counterfeiting and piracy
Rue de Spa 2, R-1049 Rrussels

Tel. (+3) 22

‘mailto, _@ec.europa ey

From: Gaudino, Francesca [mailto:Francesca.Gaudino@bakermckenzie.com]
Sent: Wednesday, October 10, 2012 1:34 PM

To: o KT)

Subject: RE: amendment of the contract: new time table

Dear

I am afraid I don't understand. the date for the Draft final study as set is ref. date + 11 months
+ 10 days - 09.12.2012; I suggested to extend of 5 days, so the result would be ref. date + 11
months + 15 days - 14.12.2012. Or am I mistaken?

Kind regards,
Francesca

Francesca Gaudino
Counsel

Studio Professionale Associato a
Baker & McKenzie

3, Piazza Filippo Meda

20121 Milan, Italy

Tel: +39 02.76.231.1

Fax: + 39 02.76.231.501

5% Do you really need to print this e-mail?
Think twice and protect the environment, now.

From: @ec.europa.eu [mailto: . @ec.europa.eu]
Sent: mercoledi 10 ottobre 2012 11:11

To: Gaudino, Francesca

Subject: RE: amendment of the contract: new time table

Dear Francesca
| am consulting my colleagues on your suggestion and | will come back to you soon on this.

| just wanted to clarify that, unless | am mistaken, if we set the delivery of the draft for [ref. date + 11 months +
15 days] the deadline will be Thursday 13 December and not Friday 14 December. Is that OK?

Kind regards,

EUROPEAN COMMISSION
internal Market and Services DG
33 - Fight against counterfeiting and piracy
Rue de Spa 2, B-1049 Brussels
Tel (+32)22 9
maiito: wec.europa.eu
From: Gaudino, Francesca [mailto:Francesca.Gaudino@bakermckenzie.com]
Sent: Tuesday, October 09, 2012 7:12 PM
To: (MARKT) ,
Cc: 'MARKT); (MARKT); 'MARKT); de
2




Martinis, Lorenzo
Subject: RE: amendment of the contract: new time table

Dear

We would propose to extend the delivery date for the Draft Final Study of 5 days - from
December 9 to December 14, so to have 8 days as of delivery of the Full Survey Report,
which is due for December 7. We also corrected a typo on the year of delivery of the
Definitive version of the Study (2013 instead of 2012). Please see attached document in
mark-up for your convenience.

Please let us know if you are comfortable with the proposed amendment.

Kind regards,
Francesca

Francesca Gaudino
Counsel

Studio Professionale Associato a
Baker & McKenzie

3, Piazza Filippo Meda

20121 Milan, Italy

Tel: +39 02.76.231.1

Fax: + 39 02.76.231.501

% Do vou really need to print this e-mail?
Think twice and protect the environment, now.

From: @ec.europa.eu [mailto: dec.europa.eu]

Sent: martedi 9 ottobre 2012 17:27

To: Gaudino, Francesca

Cc: @ec.europa.eu; __ _ @ec.europa.eu;
" ec.europa.ey; de Martinis, Lorenzo

Subject: amendment of the contract: new time table

Dear Francesca,

| am sending you the original time table of the contract on the study, and the time table that | will
be proposing for the amendment of the contract, which tries to recuperate a bit of the delay.

Regards

EUROPEAN COMMISSION

Internal Market and Services DG

D3 - Fight against counterfeiting and piracy
Rue de Spa 2. B-1049 Brussels

Tel. (+32) 22 .

mailto’ Dec.europa.eu



This message may contain confidential and privileged information. If it has been sent to you in error, please reply to advise the
sender of the error and then immediately delete this message. Please visit www.bakermckenzie.com/disclaimer _italy for other
important information concerning this message.

Questo messaggio pud contenere informazioni confidenziali tutelate da segreto professionale. Se avete ricevuto questo
messaggio per errore, vogliate per cortesia informare il mittente immediatamente rispondendo a questo messaggio e
provvedendo quindi a cancellario dal vostro computer. Visitate www.bakermckenzie.com/disclaimer_italy per ulteriori importanti
informazioni riguardanti questo messaggio.










(GROW)

From: Gaudino, Francesca <Francesca.Gaudino@bakermckenzie.com>

Sent: 11 October 2012 19:05

To: (MARKT)

Cc: MARKT): (MARKT);
{(MARKT); {MARKT); thomas.respess@bakermckenzie.com; Luigi
Alberto Franzoni; Lorenzo.de.Martinis@bakermckenzie.com

Subject: RE: Questionnaire after the pilot Survey + Introduction

Dear

In order to share with you the revised questionnaire, we will send you the new version of the
questionnaire by Wednesday, October 17 and we would propose to have a conference call with you
next Thursday, October 18 at 16.00 pm.

Can you please let us know if the proposed conference date and time suit you.
Thanks in advance.

Kind regards,
Francesca

Francesca Gaudino
Counsel

Studio Professionale Associato a
Baker & McKenzie

3, Piazza Filippo Meda

20121 Milan, Italy

Tel: +39 02.76.231.1

Fax: + 39 02.76.231.501

% Do you really need to print this e-mail?
Think twice and protect the environment, now.

From: __ dec.europa.eu [mailto: @ec.europa.eu]

Sent: lunedi 8 ottobre 2012 18:01

To: Gaudino, Francesca

Cc:. dec.europa.eu; . - s@ec.europa.eu; Jec.europa.eu;
@ec.europa.eu

Subject: Questionnaire after the pilot Survey + Introduction

Dear Francesca
Following our meeting of 4 October please find attached our proposals for a new version of the questionnaire.

Basically we agree on the need of simplifying the questionnaire and reducing the number of questions, and we have
reworked some of the questions in order to obtain useful data for work on the impact assessment.

We are also suggesting a new introductory text to go along with questionnaire with the objective to make it easier
for respondents (who may be unfamiliar with the topic) to grasp the basic notion of trade sects and the purpose of
the survey.


mailto:xxxxxxxxx.xxxxxxx@xxxxxxxxxxxxx.xxx
mailto:xxxxxx.xxxxxxx@xxxxxxxxxxxxx.xxx
mailto:x@xx.xxxxxx.xx

We are available to discuss with you, Professor Franzoni, and Dr. Respess any of the proposed amendments, and we
would like to have the amended version these documents before the survey is launched.

We also find it useful that respondents are given the chance of having a French and German version of the
questionnaire, even if they have to use the EN version for entering their answers.

Kind regards

EUROPEAN COMMISSION

internal Market and Services DG

D3 - Fight against counterfeiting and piracy
Rue de Spa 2 R-1049 Brussels

Tel. (+32) 22¢

mailto " Tiec.europa.eu

This message may contain confidential and privileged information. If it has been sent to you in error, please reply to advise the sender of the error
and then immediately delete this message. Please visit www.bakermckenzie.com/disclaimer_italy for other important information concerning this
message.

Questo messaggio pud contenere informazioni confidenziali tutelate da segreto professionale. Se avete ricevuto questo messaggio per errore,
vogliate per cortesia informare il mittente immediatamente rispondendo a questo messaggio e provvedendo quindi a cancellarlo dal vostro
computer. Visitate www bakermckenzie com/disclaimer_italy per ulteriori importanti informazioni riguardanti questo messaggio.










(GROW)

From: Gaudino, Francesca <Francesca.Gaudino@bakermckenzie.com>
Sent: 11 October 2012 20:09

To: (MARKT)

Subject: RE: amendment of the contract: new time table

Dear

thanks for the clarifications. | appreciate that the procedure to revise the contract and get the
amendments approved is time and efforts consuming. As usual, please feel free to ask for any support
I can provide from my end.

Have a nice evening,
Francesca

Francesca Gaudino
Counsel

Studio Professionale Associato a
Baker & McKenzie

3, Piazza Filippo Meda

20121 Milan, Italy

Tel: +39 02.76.231.1

Fax: + 39 02.76.231.501

i% Do vou really need to print this e-mail?
Think twice and protect the environment, now.

From: @ec.europa.eu [mailto: @ec.europa.eu]
Sent: giovedi 11 ottobre 2012 12:22

To: Gaudino, Francesca

Subject: RE: amendment of the contract: new time table

Hi Francesca

Now that we have agreed on the time line | will ask for the amendment of the contract.

| am planning to send observations on the resubmitted 2™ Interim report — tomorrow if | can - which will still not be
as exhaustive and detailed as | had wished for. | will probably send our acceptance with observations, j==

2 & BhoTeh &

Then, you may send the invoice ~ | do not know exactly how much time does it take to process it and pay; L,

ot

Regards

EUROPEAN COMMISSION
Internal Market and Services DG
D3 - Fight against counterfeiting and piracy


mailto:xxxxxxxxx.xxxxxxx@xxxxxxxxxxxxx.xxx

Rue de Spa 2, R-1049 Brussels
Tel. (4322 9
mailte 2C.europa.eu :
From: Gaudino, Francesca [mailto:Francesca.Gaudino@bakermckenzie.com]
Sent: Wednesday, October 10, 2012 7:34 PM
To: (MARKT)
Subject: RE: amendment of the contract: new time table

I am a lawyer, too and don't really get along with numbers ©
December 13 is fine, then.

I don’t want to bother you, but can I ask when you think it would be possible to address the
issue of payment of the first installment? Just to have an idea of the timeline would be useful to
manage administrative issues.

Kind regards,
Francesca

Francesca Gaudino
Counsel

Studio Professionale Associato a
Baker & McKenzie

3, Piazza Filippo Meda

20121 Milan, Italy

Tel: +39 02.76.231.1

Fax: + 39 02.76.231.501

s% Do you really need to print this e-mail?
Think twice and protect the environment, now.

From: @ec.europa.eu [mailto: dec.europa.eu]
Sent: mercoledi 10 ottobre 2012 19:27

To: Gaudino, Francesca

Subject: RE: amendment of the contract: new time table

Dear Francesca

I think my calculations were wrong in the first version — after all | am lawyer....

The ref date is 28/12/2011

11 months makes 28/11/2012

If you count 15 days after 28/11 you will have 2 days running still in November + 13 days in December.
So, ref. date + 11 months + 15 days = 13.12.2012.

Regards

EURUPEAN COMMISSION



Internal Market and Services DG
D3 - Fight against counterfeiting and piracy
Rue de Spa 2, B-1049 Brussels
Tel. (+32)22
__mailto Bec.europa ey

From: Gaudino, Francesca [mailto:Francesca.Gaudino@bakermckenzie.com]
Sent: Wednesday, October 10, 2012 1:34 PM

To: MARKT)

Subject: RE: amendment of the contract: new time table

Dear

I am afraid I don’t understand. the date for the Draft final study as set is ref. date + 11
months + 10 days - 09.12.2012; I suggested to extend of 5 days, so the result would
be ref. date + 11 months + 15 days - 14.12.2012. Or am I mistaken?

Kind regards,
Francesca

Francesca Gaudino
Counsel

Studio Professionale Associato a
Baker & McKenzie

3, Piazza Filippo Meda

20121 Milan, Italy

Tel: +39 02.76.231.1

Fax: + 39 02.76.231.501

b% Do you really need to print this e-mail?
Think twice and protect the environment, now.

From: _ _  @ec.europa.eu [mailto:, @ec.europa.eu]
Sent: mercoledi 10 ottobre 2012 11:11

To: Gaudino, Francesca

Subject: RE: amendment of the contract: new time table

Dear Francesca

I am consulting my colleagues on your suggestion and | will come back to you soon on this.

| just wanted to clarify that, unless | am mistaken, if we set the delivery of the draft for [ref. date + 11
months + 15 days] the deadline will be Thursday 13 December and not Friday 14 December. Is that
OK?

Kind regards,

EUROPEAN COMMISBIUN

internal Market and Services DG

D3 - Fight against counterfeiting and piracy
Rue de Spa 2, B-1049 Brussels

Tel (+32)22 85

mailto: dec. europa.eu

From: Gaudino, Francesca [mailto:Francesca.Gaudino@bakermckenzie.com]
Sent: Tuesday, October 09, 2012 7:12 PM

To: MARKT)

Cc: ' (MARKT); (MARKT);

3



(MARKT); de Martinis, Lorenzo
Subject: RE: amendment of the contract: new time table

Dear

We would propose to extend the delivery date for the Draft Final Study of 5 days
~ from December 9 to December 14, so to have 8 days as of delivery of the Full
Survey Report, which is due for December 7. We aiso corrected a typo on the
year of delivery of the Definitive version of the Study (2013 instead of 2012).
Please see attached document in mark-up for your convenience.

Please let us know if you are comfortable with the proposed amendment.

Kind regards,
Francesca

Francesca Gaudino
Counsel

Studio Professionale Associato a
Baker & McKenzie

3, Piazza Filippo Meda

20121 Milan, Italy

Tel: +39 02.76.231.1

Fax: + 39 02.76.231.501

;% Do you really nead to print this e-mail?
Think twice and protect the environment, now.

From: dec.europa.eu [mailto . dec.europa.eu]

Sent; martedi 9 ottobre 2012 17:27

To: Gaudino, Francesca

Cc: dec.europa.eu; dec.europa.ey;
@ec.europa.eu; de Martinis, Lorenzo

Subject: amendment of the contract: new time table

Dear Francesca,

| am sending you the original time table of the contract on the study, and the time table that
I will be proposing for the amendment of the contract, which tries to recuperate a bit of the
delay.

Regards

EUROPEAN COMMISSION

Internal Market and Services DG

D3 - Fight against counterfeiting and piracy
Rue de Spa 2, B-1049 Brussels

Tel. (+32)22 ¢




mailto: @ec.europa.ey

This message may contain confidential and privileged information. If it has been sent to you in error, please reply to
advise the sender of the error and then immediately delete this message. Please visit
www.bakermckenzie.com/disclaimer_italy for other important information concerning this message.

Questo messaggio pud contenere informazioni confidenziali tuteiate da segreto professionale. Se avete ricevuto
questo messaggio per errore, vogliate per cortesia informare it mittente immediatamente rispondendo a questo
messaggio e provvedendo quindi a cancellario dal vostro computer. Visitate

www bakermckenzie.com/disclaimer italy per ulteriori importanti informazioni riguardanti questo messaggio.
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From: (MARKT)

Sent: 15 October 2012 18:19

To: 'Gaudino, Francesca'

Cc: 1ARKT); MARKT);
(MARKT); (MARKT); thomas.respess@bakermckenzie.com; Luigi
Alberto Franzoni; Lorenzo.de Martinis@bakermckenzie.com

Subject: RE: Questionnaire after the pilot Survey + Introduction

Dear Francesca, dear all

of the week, but yo

.

 may arrange for the copference call with

\

L] )



mailto:xxxxxx.xxxxxxx@xxxxxxxxxxxxx.xxx

From: @ec.europa.eu [mailto: _ _@ec.europa.eu]

Sent: lunedi 8 ottobre 2012 18:01

To: Gaudino. Francesca

Cc: . ~@ec.europa.eu; ‘@ec.europa.ey; dec.europa.eu;
. ~ dec.europa.eu

Subject: Questionnaire after the pilot Survey + Introduction

Dear Francesca

Following our meeting of 4* October please find attached our proposals for a new version of the
questionnaire.

Basically we agree on the need of simplifying the questionnaire and reducing the number of questions, and
we have reworked some of the questions in order to obtain useful data for work on the impact assessment.

We are also suggesting a new introductory text to go along with questionnaire with the objective to make it
easier for respondents (who may be unfamiliar with the topic) to grasp the basic notion of trade sects and
the purpose of the survey.

We are available to discuss with you, Professor Franzoni, and Dr. Respess any of the proposed amendments,
and we would like to have the amended version these documents before the survey is launched.

We also find it useful that respondents are given the chance of having a French and German version of the
questionnaire, even if they have to use the EN version for entering their answers.

Kind regards

EUROPEAN COMMISSION

internal Market and Services DG

D3 - Fight against counterfeiting and piracy
Rue de Spa 2 R-1N40 Rryssels

Tel. (+32) 22

mailto Dec.europa.eu

This message may contain confidential and privileged information. If it has been sent to you in error, please reply to advise the sender of
the error and then immediately delete this message. Please visit www.bakermckenzie.com/disclaimer_italy for other important
information concerning this message.

Questo messaggio pud contenere informazioni confidenziali tutelate da segreto professionale. Se avete ricevuto questo messaggio per
errore, vogliate per cortesia informare it mittente immediatamente rispondendo a questo messaggio e provvedendo quindi a cancellario
dal vostro computer. Visitate www. bakermckenzie.com/disclaimer_italy per ulteriori importanti informazioni riguardanti questo messaggio.
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(GROW)

From: Gaudino, Francesca <Francesca.Gaudino@bakermckenzie.com>

Sent: 16 October 2012 13:44

To: (MARKT)

Cc: thomas.respess @bakermckenzie.com; Luigi Alberto Franzoni;
Subject: Survey Questionnaire - Conference

Dear

the conference is confirmed for Thursday 18 at 16.00 CET.
will send out the conference details shortly.

Kind regards,
Francesca

Francesca Gaudino
Counsel

Studio Professionale Associato a
Baker & McKenzie

3, Piazza Filippo Meda

0121 Milan, ltaly

Tel: +39 02.76.231.1

Fax: + 39 02.76.231.501

% Do you really need to print this e-mail?
Think twice and protect the environment, now.

From: Gaudino, Francesca [mailto:Francesca.Gaudino@bakermckenzie.com]

Sent: Monday, October 15. 2012 7:51 PM

To: ' {MARKT)

Cc: (MARKT); . ‘MARKT); . (MARKT);, "
‘MARKT); Respess, III, Thomas S.; luigi.franzoni@ de Martinis, Lorenzo

Subject: RE: Questionnaire after the pilot Survey + Introduction

Dear

We will then coordinate with un this,

Kind regards,
Francesca

Francesca Gaudino
Counsel

Studio Professionale Associato a
Baker & McKenzie

3, Piazza Filippo Meda

20121 Milan, Italy

Tel: +39 02.76.231.1

Fax: + 39 02.76.231.501

¢ Do you really need to print this e-mail?
vink twice and protect the environmeant, now.



mailto:xxxxxxxxx.xxxxxxx@xxxxxxxxxxxxx.xxx
mailto:xxxxxx.xxxxxxx@xxxxxxxxxxxxx.xxx

From: __ ~@ec.eurgpa.eu [mailto:_ dec.edropa.eu)

Sent: lunedi 15 ottobre 2012 18:19

To: Gaudino. Francesca

Cc: . _i@ec.europa.ey; ;@ec.europa.ey; _Dec.europa.eu;
‘ @ec.europa.eu; Respess, 111, Thomas S.; luigi.franzoni@unibo.it; de Martinis, Lorenzo
Subject: RE: Questionnaire after the pilot Survey + Introduction

Dear Francesca, dear all
F will be away for the rest of the week, but you may arrange for the conference call with

Regards,

EUROPEAN COMMISSION

Internal Market and Services DG

03 - Fight against counterfelling and piracy

Rue de Spa 2, B-1049 Brussels

Tal (+32) 22 95

_mailto: s@ec.europa sy

From: Gaudino, Francesca [mailto:Francesca.Gaudino@bakermckenzie.com]

Sent: Thursday, October 11, 2012 7:05 PM

To: 2 (MARKT)

Cc: (MARKT); (MARKT); ) (MARKT);
'MARKT); thomas.respess@bakermckenzie.com; Luigi Alberto Franzoni;

Lorenzo.de.Martinis@bakermckenzie.com :

Subject: RE: Questionnaire after the pilot Survey + Introduction

Dear

In order to share with you the revised questionnaire, we will send you the new version
of the questionnaire by Wednesday, October 17 and we would propose to have a
conference call with you next Thursday, October 18 at 16.00 pm.

Can you please let us know if the proposed conference date and time suit you.

Thanks in advance.

Kind regards,
Francesca

Francesca Gaudino
Counsel

Studio Professionale Associato a
Baker & McKenzie

3, Piazza Filippo Meda

20121 Milan, Italy

Tel: +39 02.76.231.1

Fax: + 39 02.76.231.501

8 Do you really need to print this e-mail?
Think twice and protect the environment, now.
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From:_ 1@ec.europa.eu [mailto: @ec.europa.eu]

Sent: lunedi 8 ottobre 2012 18:01
To: Gaudino, Francesca

Cc: . Qec.europa.euy; . N i@ec.europa.euy;
@ec.europa.eu; @ec.europa.ey

Subject: Questionnaire after the pilot Survey + Introduction
Dear Francesca

Following our meeting of 4 October please find attached our proposals for a new version of the
questionnaire.

Basically we agree on the need of simplifying the questionnaire and reducing the number of
questions, and we have reworked some of the questions in order to obtain useful data for work on
the impact assessment.

We are also suggesting a new introductory text to go along with questionnaire with the objective to
make it easier for respondents (who may be unfamiliar with the topic) to grasp the basic notion of
trade sects and the purpose of the survey.

We are available to discuss with you, Professor Franzoni, and Dr. Respess any of the proposed
amendments, and we would like to have the amended version these documents before the survey is
launched.

We also find it useful that respondents are given the chance of having a French and German version
of the questionnaire, even if they have to use the EN version for entering their answers.

Kind regards

EUROPEAN COMMISSION

Internal Market and Services DG

D3 - Fight against counterfeiting and piracy
Rue de Spa 2, B-1049 Brussels

Tel. (+32) 29 ¢

mailto @ec.europa.eu

This message may contain confidential and privileged information. If it has been sent to you in error, please reply to advise the
sender of the error and then immediately delete this message. Please visit www.bakermmckenzie.com/disclaimer_italy for other
important information concerning this message.

Questo messaggio pud contenere informazioni confidenziali tutelate da segreto professionale. Se avete ricevuto questo
messaggio per errore, vogliate per cortesia informare il mittente immediatamente rispondendo a questo messaggio e
provvedendo quindi a cancellarlo dal vostro computer. Visitate www.bakermckenzie.com/disclaimer_italy per ulteriori importanti
informazioni riguardanti questo messaggio.
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From: de Martinis, Lorenzo <Lorenzo.de.Martinis@bakermckenzie.com>

Sent: 15 October 2012 18:22

To: (MARKT)

Cc: MARKT); {MARKT); Gaudino, Francesca
Subject: Trade Secrets Study - Time table

Dear

I am writing to you in connection with the contract of 28 November 2012 for a study on trade secrets and
confidential business information in the internal market.

As you are aware the fact that DG Internal Market and Services scheduled the conference on trade secrets for the 29
of june 2012, had an impact in the time line of our deliverables.

Indeed, the 2" Interim Report which was initially due on 28 May 2012, should have incorporated the results from
the conference, including the revision of the methodology and questionnaire to be used on the survey on trade
secrets. As a consequence we were not in a position to submit the 2" on time. In turn we have presented it on 31
July 2012.

Furthermore, the pilot Survey could not be conducted properly, if it have been launched and concluded during
August. Hence, the pilot survey was carried out during September and we have provided you with the respective
report on 2 October 2012 instead of 28 July- that is with two months and 4 day of delay.

Under these circumstances, we are not in a position to submit the draft of the final study 28/10/2012, nor the final
study on 28/12/2012, and we hereby request a rescheduling of such deadlines for 13/12/2012 and 09/02/2013,
respectively — which would ailow to recover some of the delay that the project has suffered.

Yours faithfully,

Lorenzo de Martinis

Lorenzo de Martinis

Partner

Studio Professionale Associato a
Baker & McKenzie

Piazza Filippo Meda, 3

20121 Milano Ml — ltaly

Tel: +39 02 76231 334

Fax: +39 02 76231 501

b% Protect the environment: do you really need to print this e-mail ?

This message may contain confidential and privileged information. If it has been sent to you in error, please reply to advise the sender of the error
and then immediately delete this message. Please visit www.bakermckenzie.com/disclaimer _italy for other important information concerning this
message.

Que§to messaggio puo contenere informazioni confidenziali tutelate da segreto professionale. Se avete ricevuto questo messaggio per errore,
vogliate per cortesia informare il mittente immediatamente rispondendo a questo messaggio e provvedendo quindi a canceliarlo dal vostro
computer. Visitate www.bakermckenzie.com/disclaimer_italy per ulteriori importanti informazioni riguardanti questo messaggio.
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B Ref. Ares(2012)1211374 - 15/10/2012

EUROPEAN COMMISSION

Directorate General Internal Market and Services

INTELLECTUAL PROPERTY
Fight against counterfeiting and piracy

Brussels, 15 007 Rk
markt.ddg1.d.3(2012)1405206

Mr de Martinis
Lorenzo.de Martinisi@bakermekenzie.com

Dear Mr de Martinis,

Subject: 2nd Interim Report

Thank you for the revised 2nd Interim Report of 13 of September 2012.

r |

EECTE™S

we also acknowledge that this is work in progress and that globally
speaking, we consider that the revised 2nd Interim report has sufficiently met what could
be achieved at this stage, particularly in view of the importance of the data to be captured
by the forthcoming survey.

I am therefore happy to inform you that we accept the 2nd Interim report.

Commission européenne/Europese Commissie, 1049 Bruxelles/Brussel, BELGIQUE/BELGIE - Tel. +32 22991111
Office: SPA2 06; Tel. direct line +32 229- 1x +32 229-7 9512
J:\Trade secrets and iookalikes\02 Trade Secretswz swuy 2 Trade Secrets\TS Contract Management\Extension of contract
Accepting the 2 interim Report-final.doc
http://fec.eurcena.eu/internal_market/
@ec.europa.eu




My team will in the meantime continue in collaborate closely with you and send more
specific feedback for your consideration in preparing the draft final report that should
fully meet the requirements that I have listed above.

Yours sincerely

Contact:
, Telephone: +32 229- {wec.europa.eu

cc. Francesca GAUDINO (Francesca.Gaudino@bakermckenzie.com)
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From: Luigi Alberto Franzoni <luigi.franzoni @ unibo.it>

Sent: 16 October 2012 18:46

To: : (MARKT)

Cc: Francesca.Gaudino @bakermckenzie.com; Lorenzo.de.Martinis @ bakermckenzie.com;
1ARKT)

Subject: R: TRade Secrets Questionnaire

Dear . Thanks very much for the prompt reply.

Your case is clear and convincing. | guess question O E.ii could be easily modified as you suggest.
Look forward to talk to you on Thursday {where we can decide to change this question, if needed).
Thanks again you your fast and insightful reply.

Yours, iuig

Da: @ec.europa.eu [mailto: @ec.europa.eu]
Inviato: martedi 16 ottobre 2012 18:04

A: Luigi Alberto Franzoni

Cc: @ec.europa.ey; @ec.europa.eu; @ec.europa.eu;
homas.respess@bakermckenzie.com; Lorenzo.de.Martinis@bakermckenzie.com;
Francesca.Gaudino@bakermckenzie.com; »@ec.europa.eu

Oggetto: RE: TRade Secrets Questionnaire

Dear professor,
Thank you for your feedback.
Parhaps | should explain a bit why we proposed changes to part E.

1} Question 29/E1 in the Pilot Quest. presented two problems.

o First, it did not allow the respondent for a clear "No reply" but went immediately into what should be the
focus of legislation. Actually, the respondent may think that the Commission should not propose any
legislation at all. This is important since the respondent may be under the impression that the Commission
has already decided to propose legislation. We want to avoid giving this impression. This is why we
proposed a new CQuestion "E.I" on whether legislation should be desirable.

* Second, the reply options in 29/£1 were a combination of objectives and anticipated benefits, To some
extent, there was an overlap with Q 31/E3 on the content of legisiation {e.g. uniformity of employee
contracts) and partially with Q31/E2 on benefits {e.g. the reduction of litigation costs or the savings in
internal management programs). Also, some of the reply options could mislead the respondent, E.g.

0 Reduction in the number of fora where TS cases may be litigated. This issue is dealt with by general
civil procedure law (Rome | and Hl and Brussels 1} and it is not going to change.
o Possibility of protecting TS effectively and efficiently in all MS: this is like "motherhood and apple
pie”, who is going to oppose?
So we thought it would be preferable to have a longer list of possible content of legislation, integrating bits
that were previously in Q.28/81, and avoid asking about the objectives as such. This is now Question "E.ii".

2} We tried to merge questions 30/E2Z and 32/E4 into one on benefits/negative impacts. As we discussed with
Francesca last week, there is no problem from our side in splitting it into two guestions, one on benefits, one on
nagalive impacts.

NMow, turning to the concern you raise, | think we can be flexible. You are right in pointing out that it is important to
know to what extent the respondent benefits himself from a particular action. At the same time, we aiso will need,
in the impact assessment, 1o have information on "stakeholders' preferences” (an opinion poll, as you point out).
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in this context, | note that only two of the four quastions in the previous questionnaire were divectly addressed at
the benefits/negative effects on the company {E3 and F4). The first two were general.

Fornew O Ei, we could indeed follow the formulation of former Q31/E3 ["Would your company benefit from EU
legalintervention establishing rules on any of the following measures?"]. Please note that we prefer to avoid the
rerm "uniform”. In terms of "opinion”, we can possibly interpret the results as meaning that if they benefit from a
particular measure, they are likely to be in favour of the Commission proposing it. So we indirectly address the
problem of opinion,

Concerning new Q E.ili, you could reformulate the guestion and the possible replies to be directly addressed at the
respondent.

e Forinstance, the question could be as follows: if a EU legislation protecting trade secrets from their
misappropriation by third parties was introduced, what would be the benefits and/or negative effects for
YOUur company?

e Then, vou would need to reformulate the possible reply options so that they are at the level of the
respondent. For instance: instead of "more investment in R&D and innovation”, you could have "my
company is likely to invest more in R&D and innovation because of the improved protection”.

t have the impression that all the possible reply answers can be adapted.
We will be able draw general conclusions from the individual replies, | guess.

And, in any case, we have in mind to issue a different questionnaire addressed at business associations and other
stakeholders, where we can ask more general issues.

Would this work in your view? We can discuss on Thursday on the basis of your new draft questionnaire.

From: Luigi Alberto Franzoni [mailto:luigi.franzoni@
Sent: Tuesday, October 16, 2012 3:03 PM

To: {(MARKT)

Cc: (MARKT); {MARKT); _ . (MARKT);

thomas.respess@bakermckenzie.com; Lorenzo.de. Martinis@bakermckenzie.com; Gaudino, Francesca;
(MARKT)

Subject: TRade Secrets Questionnaire

Dear

We are working on the revised version of the guestionnaire and we will soon send it to you.

We would like to thank you . for the your comments and suggestions, that greatly improved it and

helped 1o make it clearer.
My little concern is the following, and { would like to get your response on this (and possibly that of

The revised gquestions for the part £ (Added value of a legislative proposal) represent a strong twist with
respect to the possibility uses of the questionnaire for policy purposes.

In the previous version, the guestions tried to elicit information on the benefits of the proposed legislation
for the respondent’s company. This plece of information could have contributed o a cost/benefit analysis of
the legislation, in line with RIA,

in the new version, the questionnaire is turned into an opinion poll: the respondents is asked to provide
his/her personal opinion on whether proposed legislation is beneficial to the economy in general.  am not
sure that this type of information is what RIA requires. The new questions capture a mixture of political and
economic views of the world {e.g. political: about the role of the commission. economic: on whether
stronger IPRs cause an increase in R&D}. My impression is that this type of questions would better suit
business associations, which express collective views on the issue.

} understand that you are in the best position 1o know which approach better fits the goals of this
guestionnaire.
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Just wanted to point out a potential weakness of the questionnaire for the future (tough) RIA.
Look forward to talk to you on Thursday.
Yours, Luigl







