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Ref. Ares(2016)5911436 - 13/10/2016

Handling of 'A2D' requests in DG CONNECT – A guidance note from the Compliance 
Unit (CNECT/R4) 
 
I. Objective of the guidance 
 
This guidance aims to clarify the manner in which 'Access to documents' (A2D) requests 
under Regulation (EC) No 1049/2001 regarding public access to European Parliament, 
Council and Commission documents1 ('the Regulation') are currently being handled within 
DG CONNECT. 
 
It provides information on the underlying principles and jurisprudence, on who does what, on 
basic facts and figures and lessons learned, and recalls the importance of the document 
management system that is consistently applied throughout the DG. 
 
II. The basic principles of the Regulation 1049/2001 
 
1) Transparency is the rule 
 
The Regulation aims at transparency and access to the widest possible extent. Applicants are 
not obliged to state reasons for the application. Transparency is also a top priority of the 
Juncker Commission. Reference can be made to two recent Commission Decisions on 
transparency of meetings of the Members of the Commission, of Cabinet members and of 
Directors-General2. 
 
2) Exceptions are to be interpreted and applied very narrowly 
 
The Regulation contains a limited number of exceptions to the basic principle of granting 
access, which need to be interpreted in the narrowest manner3. 
 
The unconditional exceptions provide that access shall be refused, if disclosure of the 
document would undermine the protection of: 
 

• The public interest as regards public security, defence and military matters, 
international relations or the financial, monetary or economic policy of the Union or a 
Member State; 
• Privacy and the integrity of the individual, in particular in accordance with 
Community legislation regarding the protection of personal data (i.e. Regulation (EC) 
No 45/20014). 

 
The conditional exceptions provide that, unless an overriding public interest warrants the 
disclosure of the document in question, access shall be refused if: 
 

• Disclosure would undermine  the protection of commercial interests of a natural or 
legal person, including intellectual property; the protection of Court proceedings and 
legal advice; and the protection of the purpose of inspections, investigations and 
audits; 
• Disclosure would seriously undermine the Commission's decision-making process 
with regard to: 

- Documents (drawn up by an institution for internal use or received by an 
institution) where the decision has not (yet) been taken by the institution; 



- Documents containing opinions for internal use as part of deliberations and 
preliminary consultations within the institution concerned, even after the 
decision has been taken. 
 

If only parts of requested documents are covered by any of the exceptions, the remaining parts 
of the document shall be released. 
 
3) Third party documents are subject to a specific consultation 
 
With regard to 3rd party documents, the 3rd party needs to be consulted with a view to assess, 
whether an exception is applicable, unless it is clear that the document shall or shall not be 
disclosed. If a 3rd party objects to a disclosure, access shall be refused at initial stage (DG 
level5), even if the 3rd party objections do not justify the application of an exception. 
However, at the stage of a 'confirmatory application', i.e. the appeal stage, the SG can decide 
to disregard (such) objections of a 3rd party6. For Member States' documents special rules 
apply (consultation via the PermReps). 
 
4) A request for information is not a request for A2D - but what is a 'document'? 
 
When receiving a A2D request, DG CONNECT colleagues need to be sure that they indeed 
deal with a request for A2D - to be registered in GestDem and treated under the Regulation - 
and not with a mere request for Access to information. 
 
The definition of a 'document' in terms of Article 3(a) of the A2D Regulation is very wide: 
'any content whatever its medium (written on paper or stored in electronic form or as a sound, 
visual or audiovisual recording) concerning a matter relating to the policies, activities and 
decisions falling within the institution's sphere of responsibility'. This includes emails, 
collaborative platforms (Connected) data bases (SRM), blogs, BTOs, any correspondence, 
proceedings of meetings, recording during seminars and conferences, and even classified 
documents (to be declassified in case of release) etc. 
 
If a request does not relate to specific document(s) but rather to information which is not 
contained in an existing document, and if replying would require the creation of new, 
previously not existing documents and would e. g. involve compiling information from a 
number of different documents it shall be communicated in writing that the request will not be 
treated as an A2D request. 
 
In other words, there is no obligation to create documents under the A2D Regulation. Hence, 
(mere) policy questions or questions requiring the creation of a document are outside the 
scope of the Regulation. 
 
The request will consequently be closed (or not registered) as A2D request in GestDem but 
will be handled under the more flexible framework of the Code of Good Administrative 
Behaviour7.  
 
5) How to deal with bulk or 'wide scope' requests  
 
A guiding principle for the interpretation and application of the Article 4 exceptions is to 
ensure, more in terms of a minimum requirement, that the legitimate rights and expectations 
of 3rd parties are not violated. However, in a number of cases, the Court had sympathy for the 



institutions when the work relating to A2D requests became disproportionate. In the 
judgement VKI (C-127/13), the possibility to reconcile the interests of the applicant against 
those of good administration and the burden of work was recognised. However, the 
implementation of the proportionality principles are subject to restrictive conditions (Strack 
judgement (C-127/13).  
 
In fact, bulk or 'wide scope' request can substantially impair the normal functioning of a unit. 
In August 2015, the SG issued Guidance on the handling of wide-scope initial requests8, 
recalling that a simple "too much" is not an option for not properly treating a request or for 
access denial. The Commission has to make proper use of its resources in order to comply 
with the requirements as much as possible within the given deadlines, and, as a first step, it 
has the obligation to strive for clarification and narrowing of the requests. 
 
6) Initial and confirmatory Application 
 
An initial application is handled by the DG to which the request has been attributed. In the 
event of a total or partial refusal, the applicant, may make a confirmatory application to the 
Secretariat-General (B4 'Transparency') asking the Commission to reconsider its position. SG 
performs a number of checks regarding the quality of the initial reply, timing and quality of 
the contribution of the DG at the confirmatory level. 
 
To ensure the swift handling of the confirmatory applications, for each confirmatory 
application, the Commission services need to provide the SG, usually within 24-48 hours, 
with the complete file, including the list of all identified documents and their ARES reference 
and all the documents that were refused at the initial stage. The SG prepares the response to 
the confirmatory application often in collaboration with the Directorate/unit chef de file for 
the initial response. 
 
The final responses to confirmatory applications form 'Decisions' of the Commission, i.e. 
legal acts in terms of Article 288 (4) TFEU as they are signed by the Secretary General by 
delegation for the Commission. 
 
7) The last resort: a complaint with the Ombudsman or a court procedure 
 
a) The applicant can challenge a (confirmatory) decision by filing a complaint with the 
European Ombudsman (hereinafter 'EO'): 
 
On 22 October 2015, the current EO, Mrs O'Reilly, underlined in a meeting on Public 
Consultations the EU institutions' obligation to work and legislate as openly as possible. She 
stated that 20-30% of her cases were related to a lack of transparency in the EU 
administration and concerned issues such as the refusal to give access to EU documents, 
transparency on lobbying activities, transparency of the decision-making process and the so-
called "revolving doors" phenomenon. She hailed the transparency-initiative of the Juncker 
Commission, in particular the move towards a Transparency Register9.  
 
b) The applicant can also challenge a (confirmatory) decision by introducing a case before the 
Court of Justice of the European Union. 
 
III. DG CONNECT: facts, figures and trends 
 



In DG CONNECT A2D applications are being handled in a decentralised manner, i.e. each 
unit is responsible for handling the A2D requests with regard to documents in its possession. 
The role of unit R4 consists in providing advice and represents the DG in the different 
networks with the SG. It checks compliance of all negative or partially negative responses that 
are to be signed off by the Director-General. (See Annex 1 on who does what in DG 
CONNECT) 
 
1) Increasing number of requests 
 
The global number of A2D requests registered in GestDem for DG CONNECT is increasing: 
116 in 2013, 114 in 2014 and already 159 in 2015. The total negative answers amounted to 
only 5 in 2014 and 21 in 2015. The partially negative answers were 19 in 2014 and 18 in 
2015. The number of confirmatory applications is limited: 13 introduced in 2013, 1 
introduced in 2014 but already 5 introduced in 2015. No Ombudsman complaint or Court case 
were lodged in 2014 and 2015 against confirmatory decision from the SG regarding request 
treated initially by DG CONNECT. 
 
2) Increasing complexity of requests 
 
The complexity and volume of requests has also been increasing in recent years, because 
(non-exhaustive enumeration): 
 

• The applicants request documents belonging to several DGs10 or institutions11, thus 
requiring additional coordination work between the different services in order to 
provide an accurate and complete reply. Notably the Trilogues on the 
Telecommunications Single Market (TSM) Regulation were concerned by A2D 
requests. 
• The applicants ask for voluminous documents or number of documents12 or batches 
of documents and their treatment risks blocking the activity of the service concerned13; 
or  
• The applicants ask for documents that are no longer in DG CONNECT premises14, 
very old documents15  or documents related to the former Commissioner for which 
specific procedures may apply. 

 
3) Increasingly sensitive requests of a political nature 
 
We have noted in 2015 an increasing interest from citizens/NGOs to receive documents 
related to meetings between members of the Commission and/or high level officials and 
external parties. These requests may be a direct or indirect consequence of the increased 
transparency policy regarding meetings between Commission staff and stakeholders. Example 
are a request for all documents relating to meetings with external stakeholders since 
November 2014 (GestDem 2015/3147), another for all documents relating to meeting with 
lobbyists (GestDem 2015/3785), a recent request related to all meetings and correspondence 
of Commissioners Kroes and Oettinger, the Director-General, Deputy Directors-General and 
three Directors with Google Inc. (GestDem 2015/3742). Ongoing political and legislative files 
such as the interinstitutionnal negotiations on the adoption of the Telecommunications Single 
Market (TSM) Regulation or Digital Single Market (DSM) are also concerned by requests for 
A2D16. 
 
4) Requests introduced with other purposes than transparency 



 
In 2012 and 2013, CNECT/R4 was particularly challenged by a high number of wide-scope 
A2D requests, which required a great investment of Human Resources. These requests were 
introduced by individuals, the identity of whom could not always be established and related to 
specific risk-based audits, OLAF investigations or on-going Court Cases.  
 
As a follow-up measure, since 1st January 2014, only initial applications in which the 
applicant has submitted its postal address are to be registered in GestDem and treated as A2D 
under the Regulation. 
 
IV. Document Management System and access to document in DG CONNECT 
 
The importance of a good document management within the Commission has been subject of 
a dedicated note17 from the Secretary General to the Directors-General. The note also clearly 
highlights the link between document management and handling of access to requests. 
 
1) Registration criteria 
 
A document needs to be registred if the answer to the following 3 questions is 'yes18:  
 
i) Has the document been "drawn up or received" by the institution?  A document is 
considered as "drawn up" if it is approved as ready for transmission by the author, i.e. the 
person who signs it or takes responsibility for its content. A document is considered as 
"received" if it has been intentionally delivered to the Commission by the (external) sender. 
 
ii) Is the document related to the policies, activities and decisions falling within the 
institution's sphere of responsibility? Documents related to one's personal situation should not 
be registered. 
 
iii) Is the information contained in the document important and not short-lived? Information is 
considered unimportant and short-lived, if losing it would have no negative administrative or 
legal effect for the Commission. A document which requires action or follow-up or involves 
the responsibility of the institution is important. 
 
2) Place of registration 
 
The most common system for registering documents (in the broad sense and in whatever 
forum whether on outlook, Sharepoint or Connected etc) is ARES, either directly or via 
ARESlook. This also means that the CONNECTED platform cannot be granted a blanket 
exemption from registration and thus from any potential A2D request. 
 
In order to facilitate registration of certain documents, the Commission has introduced 
ARESlook for emails. 
 
In addition to ARES, there are other corporate dedicated document management systems in 
the Commission, such as BASIL (for Parliamentary Questions, Complaints to the 
Ombudsman), ABAC (financial documents), DECIDE (Decision making process), etc. We 
should by all means avoid registering a document twice e.g. if a document is registered in 
such specific document management system, there is no need to register it a second time in 
ARES. 



 
3) Filing and retrieval 
 
All registered documents shall be filed. While the new release of Ares features improvements 
to the full-text search functionality, retrieval of registered documents will still depend 
critically on their proper filing. 
 
4) Link between document management and access to documents requests 
 
Any document that is registered in a Commission document management system (for example 
ARES) potentially falls under the scope of a request for A2D under Regulation No 1049/2001 
and should therefore be released upon request to the public unless one of the exceptions 
foreseen in Article 4 of the Regulation applies. If public access is requested to a document 
that exists (for example not yet been deleted on the basis of the Commission retention policy, 
e.g. emails after 6 months) and that is not registered but that should have been registered 
because it meets the 3 registration criteria mentioned under point I, this (non-registered) 
document must be registered a posteriori and released upon request unless one of the 
exceptions applies. 
 
In order to facilitate the search and identification of the documents for which access is 
requested, documents need to be properly registered. Indeed, the A2D Regulation applies to 
documents drawn up or received by the institution and in its possession, in all areas of activity 
of the European Union, concerning a matter relating to the policies, activities and decisions 
falling within the institution's sphere of responsibility. 
 
Documents which fall under this definition should be registered according to the registration 
criteria mentioned in the document management guidelines (eDomec rules) and to the further 
guidelines from the SG19.  
 
The idea is that all relevant documents should be easily retrievable when needed. When 
processing a request for access, documents should therefore be only searched for in ARES or 
in other relevant Commission document management systems. 
 

•  The new policy regarding deletion of Emails.  

 
The new regime in the Commission regarding retention of emails and the automatic deletion 
of e-mails in 'Inbox' and 'Sent items' 6 months following their reception or creation date is to 
be seen in this context. Though an email clearly falls under the definition of a document in 
terms of the Regulation, it is generally accepted that only emails saved in ARES exist and can 
therefore be subject to the scope of A2D requests. It is therefore essential to save in ARES 
important emails (and mutatis mutandis any other important BTO, note or correspondence) in 
particular when it relates to a position-taking, decision-making, correspondence with a third 
party and this should allow to establish via a simple click in ARES all documents that exist 
regarding a specific topic or company.  
 
If an email is kept and identified in the context of an A2D request, it must be registered 
retroactively in ARES. In a number of cases, in the context of confirmatory applications the 
SG has requested the Commission services on various occasions to 'aresize' emails before 
releasing them.  
 



•  CONNECTED platform 

 

Any document posted on Connected which fulfils the registration criteria - i.e document 
containing information if losing it would have negative administrative or legal effect for the 
Commission (such as formal notes/communications, minutes of important meetings, 
information received/sent from/to other institutions or external stakeholders) must be 
registered. 
 

•  Databases 

 
With regard to Access to databases in the context of an A2D request, we also need to consider 
recent jurisprudence of the European Court stating that: "…, as regards databases, anything 
that can be extracted from them by means of a normal or routine search may be the subject of 
an application for access made pursuant to Regulation No 1049/2001"20. 
 
 
 
Annex 1: A2D in DG CONNECT: who does what? 
 
Annex 2: Links to useful documents 
 

 



Annex 1: A2D in DG CONNECT: who does what? 
 
 
1) Registration in GESTDEM by the SG or CNECT CAD 
 
There are several possibilities, in which A2D applications can reach the Commission services 
and this requires an increased awareness and attentiveness of each staff member in DG 
CONNECT. 
 
If received in DG CONNECT, each staff member should immediately forward the request to 
CNECT CAD in unit R3; CNECT CAD checks/asks for the postal address, registers the 
request in Gestdem (a data base for the processing of A2D applications between the SG-B4 
registry and the DG CADs) and allocates the requests to the responsible unit/Directorate. 
 
A request can also reach first the SG via the dedicated A2D website and the online application 
form provided to the public for this purpose. SG checks/asks for the postal address, registers 
the initial requests in GestDem, and allocates the requests via GestDem and another 
functional mailbox (SG DOSSIERS ACCES) to the responsible Commission services, 
sometimes after consultation with the DG or DGs concerned. 
 
The relevant unit has to ensure that the request is handled (including sending the answer to the 
applicant) within 15 working days from the date of registration; this period can be prolonged 
in justified cases with another 15 working days. The reply must be sent to the applicant in 
writing in the (official EU) language in which the application was submitted. CNECT CAD 
registers the responses in GestDem. 
 
2) Decentralised handling of the A2D requests in DG CONNECT 
 
In DG CONNECT A2D applications are handled in a decentralised manner, i.e. each unit is 
responsible for handling the requests with regard to documents in its possession.  
 
In a Note to the DGs on the 'Handling of applications for public access to documents', jointly 
issued by the SG and the Legal Service21, the DGs are urged to foresee sufficient and 
competent staff (with a solid legal background) "to handle the backlog of pending replies, to 
improve the quality of the reasoning for denying access, as transparency should be the rule 
and to put in place a system that help us to improve our performance and ensure that requests 
are being handled within the statutory time-limits". 
 
a) What to do when receiving an A2D request? 
 
The unit responsible shall draw up a full list of the documents to which the application refers 
and shall closely examine the content of each document in order to determine whether 
disclosure would undermine one or more of the rights and legitimate interests protected by 
Article 4 of the Regulation. The list must be attached to the reply, except in cases where the 
Commission may dispense with an individual examination of each document. 
 
If it is not possible to identify the document that is asked for, the Commission needs to ask the 
applicant to provide additional information, in order to enable the identification of the 
relevant document or to help narrowing down the scope of the request. In such case, the initial 
15-working day deadline for reply will apply only from the date by which upon receipt of the 



necessary information for the determination of the scope of the application the latter has been 
defined in its final form.  
 
If the request appears to be disproportionate, the applicant needs to be informed in writing, 
referring to Article 6(3) of the Regulation, and confer with a view to finding a fair solution 
(with regard to 'wide-scope requests' see also already above under Point II.5). 
 
In case of a vague or voluminous request, the statutory deadline of 15 working days may be 
replaced by a time table agreed with the applicant under Article 6(3) of the Regulation.  
 
If a fair solution cannot be found, reference to the proportionality principle may be made as a 
last resort and in exceptional case to justify a refusal to process the application on the grounds 
that to do so would involve a disproportionate amount of work. In practice this means that the 
Commission would only deal with those documents which having regard to their number and 
content can be treated within the time limits laid down in Regulation No 1049/2001. 
 
Third parties, including Member States, from which documents originate need to be consulted 
to obtain their opinion on whether the document may be disclosed, unless it is clear that the 
document shall - or shall not - be released. If the third party objects to disclosure, access to the 
document or the parts of the document concerned must ben refused, reproducing the argument 
used by the third party, even if their objections are not of a nature to justify refusal.  The 
Commission can decide to disregard the opposition of a third party only at the stage of the 
confirmatory application handled by SG.  
 
If only parts of requested documents are covered by any of the exceptions under Article 4 of 
the Regulation, the remaining parts of the document shall be released in accordance with 
Article 4(6) of the Regulation. 
 
The SG provides on the dedicated A2D intranet pages regularly updated extensive guidance 
and tools, including a broad variety of standard template letters in the official EU languages, 
of which the text modules on a case-by-case basis may be adapted or combined in relation to 
the individual case handled. 
 
b) Who signs what? 
 
Positive responses (fully disclosed documents to the initial applications are handled by the 
Directorate/unit chef de file and are signed off and sent out at the Directorate/unit level. The 
HoU of the unit concerned signs also all other docs, including acknowledgement of receipts 
(if not done by CAD), comprehensive access, prolongation of deadlines, 3rd party 
consultations etc. 
 
In accordance with the implementing rules of the Regulation and the Note of SG and LS of 
21/01/201122, negative responses (refusal or partial disclosure or no document existing) to the 
initial applications need to be signed off by the Director General. 
 
The lead Directorate/unit prepares the response with partial or non-disclosure. Then 
CNECT/R4 validates the reply by verifying and providing a VISA in Ares. Finally the 
Director-General signs off (except in case of partial refusal where only the names of natural 
persons are redacted and where the applicant has not explicitly expressed an interest in 
obtaining access to those names, which can be signed at HoU/Directorate level. However, if 



the applicant expresses a specific interest in the names contained in the documents requested, 
the reply will continue to be signed at Director-General level, independently of the question 
whether names will be released or not23). 
 
3) The Role of the Compliance unit (CNECT/R4) 
 
The role of unit R4 consists in the following: 
• To provide advice to DG CONNECT staff members on how to handle a request for which 
they are chef de file or on the specific issues arising from a request (format and content); 
• To provide its visa to all negative or partially negative responses that are to be signed off by 
the Director-General; 
• To participate in the A2D network of coordinators set up by the Secretariat general and, 
liaise with the SG whenever there is a need for further discussions; 
• To handle its own A2D requests with regard to documents that fall within the competence of 
the unit; 
• To liaise with the A2D network of coordinators with the research family and to have 
exchanges with the Common Legal Support service (CLSS). 
 
Cooperation with the research family: 
 
A common approach to requests for A2D concerning H2020 is currently developed by the 
CLSS, as part of its mandate and gradually put in place. Such common approach was not 
applied under the previous Research framework programmes. According to the working 
arrangements, a register of Horizon 2020 (and FP7) A2D cases will be created and accessible 
amongst the Research family. A guidance document on disclosure of documents under 
Horizon 2020 and FP7 will also be developed by the CLSS and regular exchanges of 
information between the research family and the CLSS are also foreseen. 
 
 

 



Annex 2: List of useful documents 
 
 
• Detailed rules for the application of Regulation 1049/2001 -OJ L345/94 of 29.12.2001 
 
• Note on Document management and access to documents - Ares(2015)182108 - 16/01/2015 
http://www.cc.cec/Ares/renditionDownload.do?itemId=090166e59c2fb62dhttp://www.cc.cec/
Ares/renditionDownload.do?itemId=090166e59c2fb62d 
 
• GUIDANCE NOTE on ACCESS TO DOCUMENTS RELATING TO TRILOGUES 
Ares(2015)282423 - 23/01/2015 
https://myintracomm.ec.europa.eu/sg/docinter/Documents/guidance_note_trilogue.pdf 
 
• WIDE-SCOPE INITIAL REQUESTS FOR ACCESS TO DOCUMENTS UNDER 
REGULATION 1049/2001 Ares(2015)3538285 - 27/08/2015, 
https://myintracomm.ec.europa.eu/sg/docinter/Documents/ATD_Info_22_EN_widescope.pdf 
 
• ACCESS TO NAMES AND FUNCTIONS OF COMMISSION STAFF – Ares 
(2015)1350426 - 27/03/2015 
https://myintracomm.ec.europa.eu/sg/docinter/Documents/ATD_Info_19_EN_Names_functin
s_Commission_staff_Guidelines.pdf 
 
• Level of signature for replies to access-to-documents requests in case only the names of 
natural persons are redacted Ares (2014)3950212 - 26/11/2014 
https://myintracomm.ec.europa.eu/sg/docinter/Documents/Level_of_signature_replies.pdf 
 
• Newsletter from SG of 1 April 2014, Initial request: postal address mandatory 
https://myintracomm.ec.europa.eu/sg/docinter/Documents/ATD_Info2_EN.pdf 
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