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Dear Mr Teffer, ( ‘j\ p— d/

We refer to your request for put%li% access to, documents under Regulation (EC)
1049/2001 which you sent to OLAF ofi 29 August 2017.

.,__\\ \/‘:;-’
1. Your application @\ m
5
You have made a request for the follo \/g/f/\ ument:

the administr@ ndation OLAF sent to the European Investment Bank

regarding a loan to Volks n Group.

Based on the jnformation , we identified the following document as falling
within the SZ‘KD r :.Recommendation for action to be taken following an
OLAF inVesti‘ tion (O ‘]’2;17)14162).

2. Acces§=q no
N

tb

.
Havin refully considered your request under the provisions of Regulation (EC) No
1049/ 1*regarding public access to documents, OLAF regrets to inform you that it
cannot provide yotrwith access to the document that you have requested on the basis
of the following considerations.

ven to documents in OLAF case files

2.1. Preliminary remarks

OLAF wishes to clarify from the outset that OLAF is legally bound, pursuant to Article
339 of the Treaty on the Functioning of the European Union, Article 10 of Regulation
(EU, Euratom) No 883/2013, and Article 17 of the Staff Regulations, to treat the
information it obtains during an investigation as confidential and subject to
professional secrecy.

{ OLAF @ Rue Joseph I, 30 e B-1049 Brussels (Belgium) & Tel: +32 (0)2 299 11 11 & ‘Weh:
i http://ec.europa.eu/anti_fraud



However, the purpose of Regulation (EC) No 1049/2001 is to give access to
documents to the public at large. Any document disclosed to an individual under this
Regulation then becomes automatically available to any other member of the public
whenever there is a subsequent request. Consequently, your attention is drawn to the
fact that documents disclosed under this Regulation enter the public domain.

2.2. Assessment under Regulation 1049/2001 - applicableng{(ceptions -

presumption // w.%\‘\\
In the present case, the document which you seek to obtain is part%)‘g: OLAXS file
i

and is therefore covered by the exceptions under Article 4(2 tkm\nfeciajnd of
Regulation 1049/2001, which stipulates that the institutiong~shall refusé-access/to a
document where disclosure would undermine the protecti of theé-purpgse of
inspections, investigations and audits and Article 4(3), secon g of Regulation
1049/2001, which stipulates the protection of the decision ki cess, unless
there is an overriding public interest in disclosure. /™

The European Courts recognised in recent case-law thﬂ"EX'\m nce of a general
presumption under which the disclosure to the public u lation 1049/2001 of
documents related to OLAF investigations coul damentally undermine the
objectives of the investigative activities, as well.as th cision king process, both
now and in the future.? i’ '

/ 0\ ‘m\\\qﬂ_f
The General Court has confirmed that %re S ”é"‘"gg ral presumption that the
disclosure of documents from OLAF files may undermine the protection of OLAF's
investigation activities independently-—of.whether /.él_]/l(‘l estigation is still open or
closed. As the Court has outlined i &'Strack’ caée, inorder to determine the scope
of the Regulation 1049/2001, adcaeunt taken of relevant sectoral rules
governing the administrative procedure er which the documents requested under
Regulation 1049/2001 were ga h.ereda, in the e at hand Regulation 883/2013,
which governs OLAF's admi i d provides for the obligation of
confidentiality with regard tg6 all information ered during investigations.

In view of that regulatory c

investigation documen uld be p
mission of fighting ,r;auek iﬁ\%hs p
ousl

concerned would s\r( y \ isi i i
jeopardize the full independenc )future OLAF investigations and their objectives by

held that allowing public access to OLAF
ly detrimental to OLAF’s ability to fulfill its

th
d
revealing OLAF’s strategy and working methods and by reducing OLAF’s power to

ments/é d to consult the Commission services or other EU
nsitive-issues.

make indepe
institutions

Judgment of the General Court of 26 May 2016, IMG v Commission, T-110/15,
ECLI:EU:T:2016:322, p.36.

See judgment of the General Court of 26 April 2016, Strack v Commission, T-221/08,
EU:T:2016:242, paragraphs 150 to 162.

See judgment of the Court of Justice of 28 June 2012, Agrofert Holding v Commission, C-477/10 P,
EU:C:2012:394, paragraph 50; judgment of the Court of Justice of 29 June 2010, Commission v
Technische Glaswerke Ilmenau, C-139/07 P, EU:C:2010:376, paragraph 55 ff.; judgment of the
Court of Justice of 29 June 2010, Commission v Bavarian Lager, C-28/08, EU:C:2010:378,
paragraph 40 ff,



To these arguments, it must be added that according to the case law of the Court, the
administrative activity of the Commission does not require the same extent of access
to documents as required by the legislative activity of a Union institution®.

The recognition of a general presumption that disclosure of documents of a certain
nature would, in principle, undermine the protection of one of the interests listed in
Article 4 of Regulation 1049/2001 allows the institution concerned to treat a request in
a global manner and to reply to it accordingly.”

an OLAF investigation and subject to professional secrecy. I cordance with r
case-law, that presumption applies in full regardless of whether the reql\jést,f
to documents concerns an ongoing or a closed investigation.® N

disclosure to the public, unless the applicant demon
applicable because an overriding public intere
requested document.’

resumption is not
disclosure of the

3. Partial Access .

\
OLAF has also examined the possibility a(/ran réq

document in accordance with Article 4(6) o gulation
he informati

Partial access is not possible, given
entirely under general presumptio F(Gf\ p ili

Regulation 1049/2001 in the context of

presumption also entails that the u ts covered by that presumption are not
subject to the obligation toE?g whether a partial access should be granted to them
1,

ial"access to the requested
9/2001.

he document contains falls
licabili Article 4(2), third indent of

,ﬂ.iif ections and audits. The general

pursuant to Article 4(6) of R ion No 10 8

4. Overriding public interest i

\
The exceptions laid d i )And 4(3) of Regulation 1049/2001 apply
unless there is an ovérridi blic int t in disclosure of the document. For such an
interest to exist it fi sfly has te_be a public interest and secondly it has to outweigh the
interest protected b Eiqe exceptign\to the right of access.

Hisclos)ure

OLAF unders;arrds\thhe of transparency of the functioning of the EU
institutions "“b’?ﬁ(c\s rly €@ European Commission. However, given the nature
of the anti frlild investigations conducted by OLAF, and the confidential nature of
information '\c\ouected, s\uc as sources of information, content of case files and
reputation of tbka! iej%b s, OLAF considers there are no elements that would show

the e |§the of iding public interest in disclosing the requested document.

&\V ”

Judgment of the Court of 27 February 2014, Commission v EnBW, C-365/12 P, EU:C:2014:112,
paragraph 91.

See judgment in Commission v EnBW above, EU:C:2014:112, paragraphs 65 and 68.

Judgment of the General Court of 26 May 2016, IMG v Commission, T-110/15,
ECLI:EU:T:2016:322, p.33 Judgment of the General Court of 26 April 2016, Strack v Commission,
T-221/08, EU:T:2016:242, paragraph 162.

Judgment of the General Court of 26 April 2016, Strack v Commission, T-221/08, EU:T:2016:242,
paragraph 91.

Ibid., paragraph 168.



5. Confirmatory application

In accordance with Article 7(2) of Regulation 1049/2001, you are entitled to make a
confirmatory application requesting OLAF to review this position. Pursuant to Article 4 of
Commission Decision 2001/937/EC, ECSC, Euratom, such a confirmatory application
should be addressed within 15 working days upon receipt of this letter to the Director
General of OLAF.

Any confirmatory application to OLAF should be sent to the following (a/el

Mr Giovanni KESSLER
Director General OLAF
European Commission
Rue Joseph II, 30
B-1049 BRUXELLES.

Your attention is drawn to the privacy statement bel

data, please be informe
this matter for onformity with the requirements of Regulation 1049/2001.
The categories {of|your personal data being processed are identification and contact data (name, address, e-

have access to your.pe 4
All doc ﬁ’tentation and-.co iCations concerning OLAF investigations are stored in the relevant OLAF
investigationfiles and are Fetalned for a maximum of 15 years. Thus personal data contained in requests for
public a \:j%\%h cuments concerning OLAF investigations are retained for a maximum of 15 years.

You ha he t

access those data and to correct and complete them. On request and within three
months ftom its “tece
processed. Any s
Protection@ec.europa.eu).
You may lodge a complaint concerning the processing of your personal data with the European Data
Protection Supervisor (edps@edps.europa.eu) at any time.
The complete privacy statements for this and all other OLAF personal data processing operations are
available at http://ec.europa.eu/anti_fraud.

you may obtain information concerning your personal data which we have
request should be addressed to the Controller (OLAF-FMB-Data-
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