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right-holders to combat online infringement. However, this is questionable 
whether the EU can make this point. 

3. Clause 7 (Sections 7B to 7F) on resale right is confusing. The right to resale
royalty is not a right of copyright, but a right attaching to the physical works that
are subject to this right and subject to those works also qualifying for copyright
protection. The provisions must appear elsewhere in a separate legislation and be
delinked from the copyright provisions.

4. The consequence of the application of National Treatment to Sections 6A and
7A is that foreign authors who have authorised rights of use or assigned
copyright to South African persons under South African law, will have an
unwaivable claim against the South African right-holders and against South
African collecting societies. The same consequence of National Treatment
applies to Section 8A in respect of foreign performers in audio-visual works
owned by South African copyright owners and/or where South African law
applies to the contracting of their performances. There is no policy statement
foreseeing this outcome. No change, this remains the same.

5. Clause 23(b) is about assignments of copyright for literary and musical works.
The amendment provides for a 25-year limit on these assignments. Is it in line
with the international practice?

6. Clause 24 relates to orphan works and the potential liability for users. Do you
think it is acceptable as such and/or in line with our Directive? As already
commented in our first contribution �apart from possible inconsistencies, the
definition seems rather too broad, and it does not reflect the conditions for a
work to be declared orphan if the right holder is not located (for instance, a
diligent search � something similar to the diligent search is mentioned later in the
text, but further clarification in the definition itself would be advisable).�
Furthermore, I think that we can reiterate our concerns we raised in our last
contribution (see again attached).

7. As Regards �fair use� and other exceptions, I would suggest to recall our first
comments which reads :� Section 12A introduces a kind of fair use provision in
South Africa while keeping established exceptions. The European Commission
thinks that the introduction of this new principle, which constitutes a paradigm
shift in South Africa, would be negative for the copyright regime in South Africa
and would not improve it despite this being the main objective of the reform.
Fair use is based on "established" jurisprudence. The lack of tradition and
jurisprudence in South Africa in this regard raises significant concerns. The
introduction of fair use into South African law in parallel with exceptions would
result in significant legal uncertainty and would increase the number of
litigations.
There is also a list of factors to be considered in order to determine if certain use
is fair or not (Section 12A.5), but it is not clear whether commercial uses are
covered or not, for instance (Section 12A.6 raises doubts about this). The
compliance of these draft provisions with South Africa's obligation related to the
three-step test must be evaluated. Compensation is not mentioned in the draft.
This would need clarification, notably as far as private copying is concerned.
Section 12A.3 on the use of digitised copyright material in the educational
context must be developed in order to bring more legal certainty. Section 12A.4
mixes in one and the same article parody, private copy and format-shifting. This
would deserve further clarification. The purpose of Section 12A.8 is unclear. Is it





5 December 2018 for SA to accede to WCT, WPPT and Beijing is at 
https://www.gcis.gov.za/newsroom/media-releases/statement-cabinet-meeting-5-
december-2018
(paras 16-18). 

We work also on our side but we have to identify the most relevant concerns and we 
need your expertise, e.g. �Fair use�, new copyright exceptions, coupled with contract 
override and compliance with Berne, TRIPs, WCT, WPPT and the Beijing Treaty; 
exception for persons with a disability and compliance with the Marrakesh Treaty; 
unwaivable right of authors and performers to a royalty, coupled with contract 
override; distributions by collecting societies to foreign rightsholders and meeting 
compliance with Berne, TRIPs, WCT, WPPT and the Beijing Treaty; do the new 
copyright exceptions amount to expropriation of property?; retrospective effect of 
certain provisions relating to the unwaivable rights by authors to a royalty and the 25-
year limit on assignments of copyright already made; exhaustion of rights, permitting 
parallel importation and reducing the scope of secondary infringement by certain forms 
of distribution� 
��..and maybe other important issues that I�m missing now�. 

As regards both draft bills we have received the attached brief from IFPI 

Thanks a lot for your cooperation. Tell me who will be in charge of this file in your 
Unit 
I�m of course available for more info. 

Amitiés 
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