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153. Titlel | DEFINITIONS AND SCOPE DEFINITIONS AND SCOPE DEFINITIONS AND SCOPE Agreed silence procedure 20130912
DEFINITIONS AND SCOPE
154, Art.1 | Scope SCOPE Scope Agreed silence procedure 20130912
—title
Scope
155. Art. 1 | 1. ThisDirective shall apply to 1. This Directive shall apply to 1. This Directive shall apply to Agreed silence procedure 20131219
—para | investment firms, regulated markets, | investment firms, regulated markets, investment firms, regulated markets, hnical <l
1 data reporting service providersand | data reporting service providersand | datareporting service providersand | 1€chnical group propo

third country firms providing
investment services or activitiesin
the Union.

third country firms providing
investment services and/or
performing investment activities
though the establishment of a branch
in the Union.

third-country firms providing
investment services or activitiesin
the European Union.

[section in [] to be included or not
conseguential to result on 3rd country
Articles]

Technical group 29 08

1. This Directive shall apply to investment
firms, market operators, data reporting
service providers and third-country firms
providing investment services or performing
investment activities  through the
establishment of a branch in the European
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Union.
Technical group 1311
Seerow 78 MiFIR:

Changed "regulated markets' to "trading
venues' to ensure all actors within scope are
listed

Technical group 2 12

Definition of data reporting service provider
to be added

To be reviewed once third country regime
agreed

Technical meeting 17 12

Revised suggestion following comment in
Council: deleted above "including any
trading venues they operate" (cf. definition
of market operator in row 99 MiFIR)

Technical group 20140131

Square brackets removed above (around
“through the establishment of a branch”)

156. Art. 1 | 2. This Directive establishes 2. This Directive establishes 2. This Directive establishes Agreed silence procedure 20130912
—para | requirementsin relation to the requirements in relation to the requirements in relation to the o . , :
2 following; following; following; 2. This Directive establishes requirements in

: : : relation to the following:

157. Art. 1 | (a) authorisation and operating () authorisation and operating () authorisation and operating Agreed silence procedure 20130912
—para | conditions for investment firms; conditions for investment firms; conditions for investment firms; L ) »
2_ (@) authorisation and operating conditions
point a for investment firms;

158. Art. 1 | (b) provision of investment services (b) provision of investment services (b) provision of investment services | Agreed silence procedure 20130912
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—para | or activities by third country firms or activities by third country firms or activities by third-country firms (b) .- ; ;
- : - - : - - - : provision of investment services or
2- " with the establishment of a branch; with the establishment of a branch; with the establishment of a branch; activities by third-country firms with the
poin establishment of a branch;
159. Art. 1 | (c) authorisation and operation of (c) authorisation and operation of (c) authorisation and operation of Agreed silence procedure 20130912
— para | regulated markets; regulated markets; regulated markets; L ,
2 E < < < (c) authorisation and operation of regulated
point ¢ markets;
160. Art. 1 | (d) authorisation and operation of (d) authorisation and operation of data | (d) authorisation and operation of Agreed silence procedure 20130912
—para | datareporting service providers; and | reporting service providers; and data reporting service providers; and — .
2 E ® g P S P d P S ® g P S (d) authorisation and operation of data
point d reporting service providers; and
161. Art. 1 | (e) supervision, cooperation and (e) supervision, cooperation and (e) supervision, cooperation and Agreed silence procedure 20130912
—para | enforcement by competent enforcement by competent enforcement by competent - . d
2- authorities. authorities. authorities. © supervision, eI IO an
point e enforcement by competent authorities

162. Art. 1 | 3.Thefollowing provisionsshall also | 3.Thefollowing provisionsshall also | 3. This Directive shall also apply to Agreed silence procedure 20131126
—para | apply to credit institutions authorised | apply to credit institutions authorised | credit institutions authorised under

3 under Directive 2006/48/EC , when | under Directive 2006/48/EC, when | Directive 2006/48/EC, when TEEiulEe) G roup e as)
providing one or more investment providing one or more investment providing one or more investment T: wherelhow best to include structured
services and/or performing services and/or performing services and/or performing deposits within scope (included in all three
investment activities and when investment activities[...]: investment activities, and to credit texts in different places, see rows 168ff, 286,
selling or advising clients in relation institutions and investment firms 289)
to deposits other than those with a when selling or advising clientsin
rate of return which is determined in relation to deposits other thanthose | Technical group 28 08
relation to an interest rate: ggg;:ﬁt;?;r%l;?ovmgc;ﬁmer st issue of structured deposits to be dealt with

in row 168ff. Decisions on first part of text
(scope of application to credit institutions to
be taken at political level.

rate (structured deposits).

Trilogue 20131009: agreed that intention is
to ensure all substantive provisions apply to
credit institutions carrying out investment
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business without duplicating CRDIV.
Technical meeting 23 10

3.The following provisions shall also apply
to credit institutions authorised under
Directive 2006/48/EC, when providing one
or more investment services and/or
performing investment activities|[...]:

163. Art. 1 | —Articles2(2), 9(6), 14, 16,17 and | — Articles2(2), 9(4), 14, 16, 17, 18, Agreed silence procedure 20131126
—para | 18, 19 and 20, . o ..
3_ T: aignment to political decision on 162
indent (whether to apply whole directive or only
1 certain Articles) once taken
Technical meeting 23 10
Provisional list to be checked once Articles
are stable. Aim is to include all substantive
provisions without duplicating CRDIV.
— Articles 2(2), 9(3), 14, 16, 17, 18, 19 and
A)l
Technical group 2 12
Reference to 9(3) instead 9(4) (row 369)
164. Art. 1 | — Chapter Il of Title Il excluding — Chapter 11 of Title I excluding Agreed silence procedure 20131126
—para | second subparagraph of Article 29(2), | second subparagraph of Article 29(2), : L .
3E paragrap 2 paragrap 2 T: aignment to political decision on 162
indent (whether to apply whole directive or only
2 certain Articles) once taken

Technical meeting 23 10

Provisional list to be checked once Articles
are stable Aim is to include all substantive
provisions without duplicating CRDIV.
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— Chapter Il of Title Il excluding second
subparagraph of Article 29(2),

165. Art. 1 | — Chapter Il of Title Il excluding — Chapter 111 of Title Il excluding Agreed silence procedure 20131219
—para | Articles 36(2), (3) and (4) and 37(2), | Articles 36(2), (3) and (4) and 37(2), . L ..
T: alignment to political decison on 162
3- 3), (4), (5), (6), (9) and (10 N
et (3). (), (5), (6), (9) and (10) (3), (4, (5), (6), (9) and (10), (whether to apply whole directive or only
3 certain Articles) once taken
Technical meeting 23 10
Provisional list to be checked once Articles
are stable Aim is to include all substantive
provisions without duplicating CRDIV.
— Chapter 11l of Title Il excluding Articles
36(2) and (3) and 37(2), (3), (4), (5), (6), and
),
Technical group 2 12
References to 36(4) and 37(10) to be
checked
Technical group telecon 20131211
EP technical team can agree to removing
36(4) and 37(10) from the list of
exemptions. Removed above
166. Art. 1 | —Articles 69 to 80 and Articles 84, — Articles 69 to 80 and Articles 84, 89 Agreed silence procedure 20131126
—para | 89 and 90
39 and 90. T: alignment to political decison on 162
indent (whether to apply whole directive or only
4 certain Articles) once taken

Technical meeting 23 10

Provisional list to be checked once Articles
are stable Aim is to include all substantive
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provisions without duplicating CRDIV.

— Articles 69 to 80 and Articles 84, 89 and
90.

167. Art. 1 3a. Thefollowing provisions shall T: mechanism for including insurance based
— para also apply to insurance investment products if political decision
3a undertakings and insurance taken to do so. Check consistency rows 179,
(new) intermediaries, including tied 285, 286

insurance intermediaries, . .
i’;luthori sedl o regi stlere:d e Trilogue 20130904: Commission to prepare
respectively, Directive 2002/83}EC proposal for transitional inclusion of
S Eurofoean Parliament and of | Insurance pending entry into force of IMD2
the Council of 5 Novembelr 2002 Trilogue 20131009: Commission to prepare
concerning life assurance’, revised non-paper including direct sales and
Directive 2002/92/EC or Directive | product intervention/product governance.
2009/138/EC, when selling or
advising clientsin relation to Trilogue 20131113: Commission to refine its
insurance-based investments: non-paper, where appropriate aligning with
) PRIPS proposal and clarifying the scope of
- Article 16(3); the incluson of insurance-related
- Articles 23 to 26; and I EE =TS
- Articles 69 to 80 and 83 to 91 Revised Commission non-paper circulated
where necessary, for the purpose of oni41l
allowing competent authoritiesto | Technical group telecon 20121211
give effect to the articles referred to
in the first and second indentsin Without prejudice to political decision on
relation to insurance-based inclusion of insurance which is yet to be
investments. taken it is clear that this is not now the
means that would be used to apply certain
MiFID Il provisions to insurance. Technical
group therefore propose deletion.
[..]
1

OJ L 345, 19.12.2002, p. 1.
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- EJROPOS “ARLAMENTAE EUROFA MENT IL-PARLAMENT E'WRDPEW ELUHDPEES PASLEMENT
__m_._ FARLAMENT ELIROPEISKI FARLAMENTO EUROFEL PARLAMENTLUL ELROPEAN

EUROPSKY PARLAMENT EVRC 5K PARLAMENT EURCOPAN PARLAMENTTI EJROPAPARLAMENTET
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Trilogue 20131212: Pres. is still working on
insurance and will present non-paper for the
18 December trilogue
Trilogue 20131218: issue left open
Trilogue 20140114: agreed to include
insurance non-paper [which does not
include any text here]
[...]
168. Art1 4. The following provisions shall also Agreed silence procedure 20131008
ara ly to credit institutions authorised
gb ) 3?13; Directive 2006/48/EC and T: where/how best to include structured
e investment firms, when selling or deposits within scope (see rows 162, 286,
advising clientsin relation to 289)
structured deposits: Technical group 28 08
[All cross-references to be checked once text
stable. Consider alongside need for specific
references to structured deposits in Articles
mentioned once political decisions taken on
incluson or not of insurance-related
investments.
4. The following provisions shall also apply
to credit institutions authorised under
Directive 2006/48/EC and investment firms,
when selling or advising clientsin relation to
structured deposits:
169. Art1 - Articles 9(4), 14 and 16 (2), (3) and Agreed silence procedure 20131008
ara 6

gb _ ) T: where/how best to include structured

) deposits within scope

1st Technical group 28 08
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indent - Articles 9(3), 14 and 16 (2), (3) and (6),

Technical group telecon 20131211
Reference corrected (9(3) instead of 9(4), cf.

rows 163 and 369)
170. Art1 - Articles 23, 24(1) to (8), 25(1) to Agreed silence procedure 20131008
ara 6), 26, 28, 29 excluding second .

gb _ (su)bparaqraph of paraqrgph (2). 30 T: where/how best to include structured

new- and — deposits within scope

2nd Technical group 28 08

indent
- Articles 23, 24, 25, 26, 28, 29 excluding
second subparagraph of paragraph (2), 30,
and

171. Art1 - Articles 69 to 80. Agreed silence procedure 20131008

ara
gb _ T: where/how best to include structured
) deposits within scope
3rd Technical group 28 08
indent
- Articles 69 to 80.

172. Art1 5. The provisions under Articles 17(1) Agreed silence procedure 20131219
para 3c to 17(5) shall aso apply to members ) _
new or participants of regulated markets T (_:heck Cross- references lo Art 17 if

and MTEs who are not required to be political decision tal_<en to include
authorised under this Directive by [Note: refersto trading controls]
virtue of the exemptionsin Articles _

2(1)(a), (d), (h) and (i). Technical group 13 11

Check consistency with exemptions once
they are decided

5. The provisions under Articles 17(1) to
17(5) shal also apply to members or
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participants of regulated markets and MTFs
who are not required to be authorised under
this Directive by virtue of the exemptionsin

Articles 2(1)(a), {e)-(da), (h) and (i).
Technical group telecon20131211

Exemptions are for insurers, own account,
collective investment schemes and ancillary
activity relating to commodity derivatives.
All will be maintained in compromise and
Art. 17(1)-(5) also stable. Confirm
proposal.

Technical group 17 12

Revised suggestion above following new
suggestion in row 184: deletion of reference
to point (d)

Technical group 20140122

Point (da) inserted above, following
Commission comment

173. Art1 5a. The provisions under Articles 59 Agreed silence procedure 20131219

para and 60 shall also apply to persons
3d - exempt under this Directive by virtue
new of Article 2.

Technical group telecon 20131211

Include, subject to political agreement on
commodities

5a. The provisions under Articles 59 and 60
shall also apply to persons exempt under this
Directive by virtue of Article 2.
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174, Art 1- 6. All multilateral systemsin financial Agreed silence procedure 20131219
para 3e instruments shall operate  either :
new according to the provisions of Title |l eI M= e M S ST
for MTFs or for OTFs or of Title IlI
for regulated markets. Trilogue 20131121: package on market
structure agreed
Technical group Telecon 20131211
Confirms that all multilateral systems have
to operate as either RMs, MTFs or (for non-
equity) OTFs.
6. All multilateral systems in financial
instruments shall operate either according to
the provisions of Title Il for MTFs or for
OTFsor of Title 1l for regulated markets.
175. Art 1- Any investment firms which, on an Agreed silence procedure 20131219
para3e organised, frequent, systematic and i
new- substantial basis, deal on own account [Note: refers to market structure]
1st by executing client orders outside a
subpar regulated market, an MTF or an OTF Trilogue 20131121: package on market
a shall operate according to the structure agreed

provisions of Titlelll of [MiFIR].

Technical group Telecon 20131211

This needs to be aligned to S definition in
MiFIR row 98.

Any investment firms which, on an
organised,  frequent, systematic and
substantial basis, deal on own account by
executing client orders outside a regulated
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market, an MTF or an OTF shall operate
according to the provisions of Title 111 of

[MIiFIR].

176. Art 1- Without prejudice to the provisions of Agreed silence procedure 20131219
para3e Article 20c of [MiFIR] and to the
new- provisions of Article 24 of [MiFIR], [Note: refersto market structure]
2nd all transactions in financia
subpar instruments mentioned in the previous Trilogue 20131121: package on market
a subparagraphs which are not structure agreed
concluded on multilateral systems or
systematic internalisers should bein Technical group Telecon 20131211
compliance with the relevant
provisions of Titlelll of [MiFIR]. Without prejudice to the provisions of
Article 20c of [MiFIR] and to the provisions
of Article 24 of [MiFIR], all transactions in
financial instruments mentioned in the
previous subparagraphs which are not
concluded on multilateral systems or
systematic _internalisers should be in
compliance with the relevant provisions of
Title 111 of [MiFIR].
177. Art. 2 | Exemptions Exemptions Exemptions Agreed silence procedure 20130912
title Exemptions
178. Art.2 | 1. This Directive shall not apply to: 1. This Directive shall not apply to: 1. This Directive shall not apply to: Agreed silence procedure 20130912
—para L
1 1. This Directive shall not apply to:
179. Art. 2 | (a) insurance undertakings or (@) insurance undertakings or (@) insurance undertakings or Agreed silence procedure 20131219
— para | undertakings carrying on the undertakings carrying on the undertakings carrying on the .
1- reinsurance and retrocession activities | reinsurance and retrocession activities | reinsurance and retrocession T: ?"_'gnmeﬁt _to TISAIS @30 T L8
point a | referred to in Directive 2009/138/EC; | referred to in Directive 2009/138/EC | activities referred to in Directive political decision taken
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when carrying on the activities
referred to in Directive 2009/138/EC;

2009/138/EC, without prejudice to
Article 1(3a);

Trilogue 20130904: Commission to prepare
proposal for transitional inclusion of
insurance pending entry into force of IMD2

Trilogue 20131009: Commission to prepare
revised non-paper including direct sales and
product intervention/product governance.

Technical group Telecon 20131211

Without prejudice to political decisions on
insurance yet to be taken, it is clear from
discussion at trilogue that Art 1(3a) would
not be the mechanism for applying certain
MiFID 2 provisions to insurance. Technical
group therefore propose not to include it
here.

(@) insurance undertakings or undertakings
carrying on the reinsurance and retrocession
activities referred to in  Directive
2009/138/EC when carrying on the activities
referred to in Directive 2009/138/EC;

180. Art. 2 | (b) persons which provide investment | (b) persons which provideinvestment | (b) personswhich provideinvestment | Agreed silence procedure 20130912
—para | servicesexclusively for their parent services exclusively for their parent services exclusively for their parent _ . :
1- undertakings, for their subsidiariesor | undertakings, for their subsidiariesor | undertakings, for their subsidiaries or (0) _ persons W.h' ch provide eI
point b | for other subsidiaries of their parent for other subsidiaries of their parent for other subsidiaries of their parent SEIVICES excl uswely. for . t.he'.r PETE
undertakings; undertakings; undertakings; undertaki nos, f.or. their subs duapes or_for
other  subsidiaries of their parent
undertakings;
181. Art. 2 | (c) persons providing an investment (c) persons providing an investment (c) persons providing an investment Agreed silence procedure 20131219
—para | service wherethat serviceis provided | service where that serviceis provided | service where that serviceis provided .
i in an incidental manner in the course | in an incidental manner in the course | in an incidental manner in the course | 17110gue 20101009: left open
point c | of aprofessional activity and that of a professional activity and that of a professional activity and that Technical group Telecon 20131211

activity isregulated by legal or
regulatory provisions or a code of

activity isregulated by legal or
regulatory provisions or a code of

activity isregulated by legal or
regulatory provisionsi

(c) persons providing an investment service
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ethics governing the profession which
do not exclude the provision of that
Service;

ethics governing the profession which
do not exclude the provision of that
Service;

where that service is provided in an
incidental manner in the course of a
professional activity and that activity is
regulated by legal or regulatory provisions

Technical group 17 12

Revised suggestion following objection in
Council (note that this is also the current
textin MiFID 1)

(c) persons providing an investment service
where that service is provided in an
incidental manner in the course of a
professional activity and that activity is
regulated by legal or regulatory provisions
or a code of ethics governing the profession
which do not exclude the provision of that
service;

182.

Art. 2
— para
1-
point d

(d) persons who do not provide any
investment services or activities other
than dealing on own account unless

they:

(d) persons who deal on own account
in financial instruments other than
commodity derivatives, emission
allowances or derivatives thereof, and
who do not provide any other
investment services and/or perform
any other investment activitiesin
financial instruments other than
commodity derivatives, emission
allowances or derivatives thereof.
This exemption does not apply to

persons who:

(d) persons who do not provide any
investment services or activities other
than dealing on own account unless

they:

Agreed silence procedure 20131219

T: check consistency with row 188 and fit
with exemptions (i) (rows 193-198) once
political decisions taken

Trilogue 20101009: |€eft open

Trilogue 20131204: possible package based
on Council approach in row 185 and EP
approach in row 188

Technical group telecon 20131211

Discussed whether to include substance of
row 188 here (possible drafting below), or
include separate provision in row 188 (see
proposal below)
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Commission technical team preference for
separate provision in row 188. Presidency
testing both.

(d) persons who deal on own account in
financial instruments other than commodity
derivatives, emission  allowances  or
derivatives thereof who do not provide any
other investment services and/or perform
any other investment activities in financial
instruments  other than  commodity
derivatives, emission  allowances or
derivatives thereof and persons who deal
on_own account in_emission allowances
and own and directly operate installations
subject to Directive 2003/87/EC _and do
not provide any other investment services
and/or _perform any other investment
activities. This exemption does not apply to

persons who:

Trilogue 20131212: Agreed to include text
on persons dealing in emission allowances
in row 188 rather than in row 182.
Therefore text in row 182:

(d) persons who deal on own account in
financial instruments other than commodity
derivatives, emission  allowances or
derivatives thereof who do not provide any
other investment services and/or perform
any other investment activities in financial
instruments _ other than commodity
derivatives, emission  allowances or
derivatives thereof. This exemption does not
apply to persons who:
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183. Art.2 | (i) are market makers (i) are market makers; or (i) are market makers; Agreed silence procedure 20130912
—para N
1- [Note to lawyer linguists: please add “or”
point d before final itemin list]
- ) (i) are market makers;
subpoi
nt i
184. Art. 2 | (ii) are amember of or a participant (ii) are amember of or a participant Trilogue 20101009: Ieft open
—para | inaregulated market or MTF; or in aregulated market or multilateral , ) ,
1- trading facility (MTF) or have direct Trilogue 201.31204: poss ble package based
point d market access to a trading venue; on Council approach in row 185 and EP
- approach in row 188
subpoi Trilogue 20131212: Commission to prepare
ntii a non-paper explaining whether relevant
exemption covered elsewhere and rules
applicable to those exempted in Commission
[EP text (cf. rows 172, 173). Commission
input sent on 13 December.
Technical group 17 12
(ii) are a member of or a participant in a
regulated market or multilateral trading
facility (MTF) or have direct electronic
accessto a trading venue; or
Trilogue 20131218: agreed
Technical group 201401 22
“Direct market access” changed to “direct
electronic access”, to align to terminology
elsewhere
185. Art. 2 (i) apply a high frequency | (iia) engagein algorithmictrading; | Trilogue 20101009: |eft open
— para algorithmic trading technique; or , ,
1E g d . Trilogue 20131204: possible package based
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point d on Council approach in row 185 and EP
- approach in row 188
subpoi .
it iipa Technical group telecon 20131211
(new) (i) apply a high frequency algorithmic
trading technique; or
Trilogue 20131218: agreed
186. Art. 2 (iib) given the scale of their trading | Trilogue 20101009: left open
— para activities are deemed to have a . : :
1- significant market presence by the Trilogue 2_?131204' ﬁosg ble package I(Jjamd
point d competent authority; or on Counc_l approach in row 185 and EP
_ approach in row 188
SltJl_J_pgi Technical group 17 12
nt ii
(new) Suggest to delete
[..]
Trilogue 20131218: agreed
187. Art. 2 | (iii) deal on own account by (iii) deal on own account by (iii) deal on own account when Agreed silence procedure 20130912
— para | executing client orders; executing client orders; executing client orders. . .
1 [Note: technical group see no difference of
point d Scope. Thisis a question of linguistic
_ clarity.]
subpoi (iii) deal on own account when executing
nt i client orders.
187a. Technical group 17 12
Persons who are exempt under points (a),
(i) or_(h) of paragraph 1 of thisArticleare
not required to meet the conditions laid
down in thispoint in order to be exempt.
Trilogue 20131218: agreed
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188. Art. 2 | Thisexemption does not apply to Persons who are exempt under point | T: check consistency row 182 and other

—para | personsexempt under Article 2(1)(i) (i) do not also need to meet the exemptions once political decisions taken
1- who deal on own account in financial conditionslaid down in this point in Tril 20101009: |eft
subpar | instruments as members or order to be exempt. riiogue : open
az2 participants of aregulated market or

MTF, including as market makersin
relation to commaodity derivatives,
emission allowances, or derivatives
thereof;

This exemption shall apply to
persons who, when dealing emission
allowances, do not provide any
investment services or activities
other than dealing on own account
and do not execute client orders, and
which own or directly operate
installations subject to Directive
2003/87/EC;

Trilogue 20131204: possible package based
on Council approach in row 185 and EP
approach in row 188

Technical group Telecon 20131211

Council drafting separates scope of this
exemption (dealing on own account in
instruments  other  than  commodity
derivatives) and exemption (i) (ancillary
activity in commodity derivatives) in line
with intention of EP text so first part not
needed.

Second part to be incorporated either in row
182 or here.

(da) persons who, when dealing emission
allowances, do not execute client orders
and who do not provide any investment
services or perform any investment
activities other than dealing on own
account, and which own or directly operate
installations  subject to Directive
2003/87/EC.

Trilogue 20131212: Agreed to include text
on persons dealing in emission allowances
in row 188 rather than in row 182. Include
(da) as above

COM does not share this understanding of
the outcome of the trilogue and argues that
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text should not be included in row 188,
claiming that this exemption is covered
under paragraph 2(1)(i). EP technical team
note that different conditions apply to
qualify for the exemption under 2(1)(i).

Technical group 17 12

In light of comment in Council, check
against wording of Directive 2003/87/EC
and consider drafting change

Trilogue 20131218: agreed
Technical meeting 20140116

(da) operators _ with compliance
obligations under Directive 2003/87/EC
who, when dealing in_emission allowances,
do not execute client orders and who do not
provide any investment services or perform
any investment activities other than dealing
on own account, provided these persons do
not apply a high frequency algorithmic
trading technique.

Technical group 20140122

Addition of “provided these persons do not
apply a high frequency algorithmic trading

technique” above, following Commission
comment
189. Art. 2 | (e) persons which provide investment | (€) persons which provide investment | (€) persons which provide investment | Agreed silence procedure 20130912
—para | servicesconsisting exclusively inthe | services consisting exclusively inthe | services consisting exclusively in the , , ,
1- administration of employee- administration of employee- administration of employee- © _persons .Wh'Ch provu:je mvgstment
point e | participation schemes; participation schemes; participation schemes; services  consisting  exclusively in  the

administration of employee-participation
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COM Council EP Compromise
schemes;
190. Art. 2 | (f) persons which provide investment | (f) persons which provide investment | (f) persons which provide investment | Agreed silence procedure 20130912
—para | serviceswhich only involve both services which only involve both the | services which only involve both ; . :
1- administration of employee- administration of employee- administration of employee- (f) _persons. which pr_owde ve=tinent
point f | participation schemes and the participation schemes and the participation schemes and the ServIces Wh'Ch only involve b.Ot.h .th—e
provision of investment services provision of investment services provision of investment services adminisiration of e”_‘p_' AR 1e
exclusively for their parent exclusively for their parent exclusively for their parent sche_meﬁ and th? e G Iy
undertakings, for their subsidiariesor | undertakings, for their subsidiariesor | undertakings, for their subsidiaries or Services exclusivel Y, for _ t_he|_r parent
for other subsidiaries of their parent for other subsidiaries of their parent for other subsidiaries of their parent undertaki ngs, f_or_ their subsi d|a_r|$ @ e
undertakings; undertakings; undertakings; Other .SUbS'd'ar'S of  their  parent
undertakings;
191. Art. 2 | (g) the members of the European (g) the members of the European (g) the members of the ESCB and Agreed silence procedure 20131008
—para | System of Central Banks and other System of Central Banks and other other national bodies performing o .
1- national bodies performing similar national bodies performing similar similar functions in the European T |n|t|al_d|scuss on 9“ scope of
point g | functionsin the Union, other public | functionsin the Union, other public | Union, other public bodies charged international bodies

bodies charged with or intervening in
the management of the public debt in
the Union and international bodies of
which one or more Member States are
members;

bodies charged with or intervening in
the management of the public debt in
the Union and international bodies of
which one or more Member States are
members;

with or intervening in the
management of the public debt in
the European Union and
international bodies of which three
or more Member States are members
and which are charged with or
intervening in the management of
the public debt;

Technical group 28 08

[Objective: ESM to be covered without
creating overly-broad provision which could
provide unintended loophole. COM to check
whether thisis the case in EP wording; if so,
Presis ok with EP text]

(g) the members of the ESCB and other
national bodies performing similar functions
in the European Union, other public bodies
charged with or intervening in the
management of the public debt in the
European Union and international bodies
of which three or more Member States are
members and which are charged with or
intervening in the management of the
public debt;
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Technical meeting 05 09

Note: last part redrafted in accordance with
Article 2(1)(d)(v) of Regulation (EU) Non
236/2012 (Short-selling) which covers the
ESM

(g) the members of the ESCB and other
national bodies performing similar functions
in the European Union, other public bodies
charged with or intervening in the
management of the public debt in the
European Union and _international
financial institutions established by two or
more Member States which have the

purpose of mobilisng funding and
providing financial assistance to the
benefit of their members that are

experience or threatened by severe
financing problems;

192. Art. 2 | (h) collective investment (h) collective investment undertakings | (h) collective investment Agreed silence procedure 20130912
—para | undertakings and pension funds and pension funds whether undertakings and pension funds . .
1- whether coordinated at Union level or | coordinated at Union level or not and | whether coordinated at European () (_:ollect|ve IYE T underta_klngs and
point h | not and the depositaries and managers | the depositaries and managers of such | Union level or not and the pension fundg; w?etf;ler coordi nat?jd r?t
of such undertakings; undertakings; depositaries and managers of such European Union level or not and the
e depositaries and managers of such
undertakings; .
undertakings;
193. Art. 2 | (i) persons who: (i) persons[...]: (i) persons who: Agreed silence procedure 20130912
— para
1? [Subject to lawyer linguist review]
point i (i persons who:
194, Art. 2 | - dea on own account in financial (i) who deal on own account, (i) deal on own account in financial T: check drafting of articulation with other
—para | instruments, excluding persons who including market makers, in instruments, excluding persons who exemptions (eg rows 182, 188) once political
1- deal on own account by executing commaodity derivatives, emission deal on own account when executing | decisions taken
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pointi | client orders, or lelglwg_nr(]:es grr S(gir;vaﬂc\)/? egl]%rr?? ] client orders] , Trilogue 20130904: Commission to prepare
N uding p WO W proposal for when dealing is deemed to be
indent account by executing client orders; or

‘ancillary' (row 212)
Trilogue 20101009: Ieft open

1

Trilogue 20131204: activities not to be
judged ‘ancillary’ on basis of capital
employed alone.

Technical group telecon 20131211

Inclusion or not of market makers to be
reviewed once clarity about the interaction
with Annex | C6.

(i) who deal on own account, [including
market makers] in commodity derivatives,
emission allowances or derivatives thereof,
excluding persons who deal on own account
by executing client orders; or

Technical meeting 20140116
Row to get back to on 17 01
Meanwhile consider the issue
Technical group 20140122

Comment on rows 194, 197, 212: Text
clarified to ensure that where market making
isonly an ancillary activity and not the main
business, those carrying on such market
making can benefit from the exemption. The
calculation of ancillary activity would
exclude any liquidity provison which is
reguired by regulatory authorities.

(i) who deal on own account, including
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market makers, in commodity derivatives,
emission allowances or derivatives thereof,
excluding persons who deal on own account
by executing client orders; or

195. Art. 2 | - provide investment services, other L[] (ii) provide investment services, other | Agreed silence procedure 20131219
—para | than dealing on own account, than dealing on own account, , i
1- exclusively for their parent exclusively for their parent Trilogue 20101009: left open
pointi | undertakings, for their subsidiaries or undertakings, for their subsidiariesor | Trjjogue 20131204: activities not to be
- for other subsidiaries of their parent for other subsidiaries of their parent | judged ‘ancillary’ on basis of capital
indent | undertakings, or undertakings, or employed alone.
2
Technical group telecon 20131211
Deleted because scope of exemption
narrowed to commodity derivatives and
emission allowances/derivatives, which are
covered in row 196.
[..]
196. Art. 2 | - provide investment services, other (ii) providing investment services, (iii) provide investment services, Agreed silence procedure 20131219
—para | than dealing on own account, in other than dealing on own account, in | other than dealing on own account, in , i
1- commaodity derivatives or derivative | commodity derivativesor [...] commaodity derivatives or derivative Trilogue 20101009: left open
pointi | contractsincluded in Annex I, emission allowances or derivatives contracts included in point (10) of Trilogue 20131204: activities not to be
- Section C 10 or emission allowances | thereof to the customers or suppliers | Section C of Annex | or emission judged ‘ancillary’ on basis of capital
indent | or derivatives thereof to the clientsof | of their main business; alowances or derivatives thereof to employed alone.
3 their main business, the clients of their main business,
Technical group telecon 20131211
(ii) providing investment services, other than
deadling on own account, in commodity
derivatives or [...] emission alowances or
derivatives thereof to the customers or
suppliers of their main business;
197. Art.2 | - provided that in all casesthisisan provided that for each of the above provided that in all cases: Trilogue 20101009: left open
—para | ancillary activity to their main cases individually and on an

—thisis an ancillary activity to their

Trilogue 20131204: activities not to be
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1- business, when considered on agroup | aggregate basisthisisan ancillary main business, when considered ona | judged ‘ancillary’ on basis of capital
pointi | basis, and that main businessis not activity to their main business, when | consolidated or non-consolidated employed alone.
- the provision of investment services considered on agroup basis, and that | group basis, and that main businessis hnical o
indent | within the meaning of this Directive main business is not the provision of not the provision of investment Technical group telecon 20131211
4 or banking services under Directive investment services within the services within the meaning of this Bracketed part linked to the consideration of

2006/48/EC;

meaning of this Directive or banking
services under Directive 2006/48/EC,
and the persons do not apply a high
frequency algorithmic trading
technique;

Directive or banking services under
Directive 2006/48/EC or acting asa
market-maker in relation to
commaodity derivatives,

row 194 and the question of whether market
making should be included or not

provided that for each of the above cases
individually and on an aggregate basis thisis
an ancillary activity to their main business,
when considered on a group basis, and that
main business is not the provison of
investment services within the meaning of
this Directive or banking services under
Directive  2006/48/EC, [or acting as a
market-maker in relation to commodity
derivatives,]and the persons do not apply a
high frequency algorithmic  trading
technique;

Technical group 20140116

Row to get back to on 17 01
Meanwhile consider the issue
Technical group 20140122
See comment in row 194

provided that for each of the above cases
individually and on an aggregate basis thisis
an ancillary activity to their main business,
when considered on a group basis, and that
main business is not the provison of
investment services within the meaning of
this Directive or banking services under
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Directive  2006/48/EC, or acting as a
market-maker in relation to commodity
derivatives, and the persons do not apply a
high  frequency  algorithmic  trading

technique;

198. — they report annually to the Agreed silence procedure 20131219

relevant competent authority the . i
basis on which they consider that Trilogue 20101009: left open

their activity under points (i), (i) Trilogue 20131204: activities not to be
and (iii) isancillary to their main judged “ancillary’ on basis of capital
business; employed alone.

Technical group Telecon 20131211

— they report annually to the relevant
competent authority the basis on which
they consider that their activity under
points (i), (ii) and (iii) is ancillary to their
main business;

Technical group 17 12

Reason for inclusion: Requirement is
necessary to ensure that the boundary of this
exemption is respected.

Revised suggestion to clarify:

— they notify annually the relevant
competent authority that they make use of
this exemption and upon request report to
the competent authority the basis on which
they consider that their activity under
points (i), (ii) and (iii) is ancillary to their
main business

199. Art. 2 | (j) persons providing investment (j) persons providing investment (j) persons providing investment Agreed silence procedure 20130912
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—para | advicein the course of providing advicein the course of providing advicein the course of providing (i) persons providing investment advice in
1- another professional activity not another professional activity not another professional activity not the course of providing another professional
pointj | covered by this Directive provided covered by this Directive provided covered by this Directive provided activity not covered by this Directive
that the provision of such adviceis that the provision of such adviceis that the provision of such adviceis provided that the provision of such advice is
not specifically remunerated,; not specifically remunerated; not specifically remunerated,; not specifically remunerated;
200. Art. 2 | (k) firms which provide investment L[] | Agreed silence procedure 20130912
—para | servicesand/or perform investment
1- activities consisting exclusively in
point k | dealing on own account on marketsin I
financial futures or options or other
derivatives and on cash markets for
the sole purpose of hedging positions
on derivatives markets or which deal
for the accounts of other members of
those markets or make prices for
them and which are guaranteed by
clearing members of the same
markets, where responsibility for
ensuring the performance of contracts
entered into by such firmsis assumed
by clearing members of the same
markets;
201. Art. 2 | (I) associations set up by Danishand | () associations set up by Danishand | (I) associations set up by Danishand | Agreed silence procedure 20130912
—para | Finnish pension funds with the sole Finnish pension funds with the sole Finnish pension funds with the sole - . _—
1- aim of managing the assets of pension | aim of managing the assets of pension | aim of managing the assets of () S RO e P by Dan' shand A nni s
point| | fundsthat are members of those funds that are members of those pension funds that are members of pension funds with the sole aim of managing
associations; associations; those associations; the assets of pension funds that are members
of those associations;
202. Art. 2 | (m)‘agenti di cambio’ whose (m) ‘agenti di cambio’ whose (m) ‘agenti di cambio’ whose Agreed silence procedure 20130912
—para | activitiesand functions are governed | activitiesand functions are governed | activities and functions are governed . L ., L
1- by Article 201 of Italian Legislative by Article 201 of Italian Legislative by Article 201 of Italian Legislative (m) e di cambio” whose EEYISS and
point | Decree No 58 of 24 February 1998. | Decree No 58 of 24 February 1998. | Decree No 58 of 24 February 199g; | functionsare governed by Article 201 of
m Italian Legidative Decree No 58 of

24 February 1998;
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203.

Art. 2
— para
1-
point n

(n) transmission system operators as
defined in Article 2(4) of Directive
2009/72/EC or Article 2(4) of
Directive 2009/73/EC when carrying
out their tasks under those Directives
or Regulation (EC) 714/2009 or
Regulation (EC) 715/2009 or network
codes or guidelines adopted pursuant
those Regulations.

(n) transmission system operators as
defined in Article 2(4) of Directive
2009/72/EC or Article 2(4) of
Directive 2009/73/EC when carrying
out their tasks under those Directives
or Regulation (EC) 714/2009 or
Regulation (EC) 715/2009 or network
codes or guidelines adopted pursuant
to those Regulations, any persons
acting as service providers on their
behalf to carry out their task under the
afore mentioned Directives and
Regulations or network codes or
guidelines adopted pursuant to those
Reqgulations, and any operator or
administrator of an energy balancing
mechani sm, pipeline network or
system to keep in balance the supplies
and uses of energy when carrying out
such tasks.

This exemption will only apply to
persons engaged in the activities set
out above where they perform
investment activities or provide
investment services related to
commodity derivativesin order to
carry out those activities. This
exemption shall not apply with regard
to the operation of a secondary
market, including a platform for
secondary trading in financia
transmission rights.

(n) transmission system operators as
defined in Article 2(4) of Directive
2009/72/EC or Article 2(4) of
Directive 2009/73/EC when carrying
out their tasks under those Directives
or Regulation (EC) 714/2009 or
Regulation (EC) 715/2009 or network
codes or guidelines adopted pursuant
those Regulations.

Trilogue 20130904 issue left open
Trilogue 20101009: |€eft open

Trilogue 20131204: Council text agreed
provided exemption does not extend to
operation of secondary market.

(n) transmission system operators as defined
in Article 2(4) of Directive 2009/72/EC or
Article 2(4) of Directive 2009/73/EC when
carrying out their tasks under those
Directives or Regulation (EC) 714/2009 or
Regulation (EC) 715/2009 or network codes
or guidelines adopted pursuant to those
Regulations, any persons acting as service
providers on their behalf to carry out their
task under the afore mentioned Directives
and Regulations or network codes or
quidelines adopted pursuant to those
Regulations, and any operator or
administrator of an energy balancing
mechanism, pipeline network or system to
keep in balance the supplies and uses of
energy when carrying out such tasks.

This exemption will only apply to persons
engaged in the activities set out above where
they perform investment activities or
provide investment services related to
commodity derivatives in order to carry out
those activities. This exemption shall not
apply with regard to the operation of a
secondary market, including a platform for
secondary trading in financial transmission

rights.
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204.

(0) persons providing investment
services exclusively in commodities,
emission allowances and/or
derivatives thereof for the sole
purpose of hedging the commercial
risks of their clients, where these
clients are exclusively local electricity
undertakings falling within Article
2(35) of Directive 2009/72/EC and/or
natural gas undertakingsfalling
within Article 2(1) of Directive
2009/73/EC, and provided that these
clients jointly hold 100% of the
capital or of the voting rights of these
persons, exercise joint control and are
exempt under Article 2(1)(i) should
they carry out these investment
services themselves. These persons
should comply with the following
organisational requirements:

(i) the set-up of a supervisory
committee overseeing the trading
activity of these persons;

(ii) trading rules and arisk
management handbook that govern
the trading activity pursued by these
persons in order to act in the best
interest of the clients and to ensure
the orderly functioning and integrity
of financial markets;

(iii) the existence of aprofit and |oss
transfer agreement between these

Trilogue 20130904: Commission to provide
egs of who would be exempted. Presidency
to provide further explanation of rationale
for proposed exemption

Trilogue 20131009: left open

Trilogue 20131111 Pres. agreed to deletion
of rows 204 and 205 as part of an overall
compromise

[.]

Trilogue 20131204: Council not prepared to
delete.  Agreed to consider narrower,
optional exemption in Art 3 with those
exempted subject to national
regulation.Pres. to prepare non-paper.

Technical group telecon 20131211

Without prejudice to political
decisions del ete text here: any new
proposal to be located in Art. 3.

[.]

Trilogue 20131212: NP4 generally agreed,
subject to confirmation at 18 December
trilogue

(seetext in row 224a)
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persons and the abovementioned
clients.

205. (p) persons providing investment Tri Iogue 20130904: Commission to
services exclusively in emission provide egs of who would be
alowances and/or derivatives thereof exempted. Presidency to provide
for the sole purpose of hedging the further explanaﬂqn of rationale for
commercial risks of their clients, proposed exemption
where these clients are exclusively Trilogue 20101009: Ieft open

operators falling within Article 3(f) of
Directive 2003/87/EC, and provided
that these clients jointly hold 100% of
the capital or voting rights of these
persons, exercise joint control and are [...]
exempt under Article 2(1)(i) should
they carry out these investment
services themselves. These persons
should comply with the following
organisational requirements:

Trilogue 20131111 Pres. agreed to deletion
of rows 204 and 205 as part of an overall
compromise

Trilogue 20131204: Council not
prepared to delete. Agreed to
consider narrower, optional
exemption in Art 3 with those

(i) the st f . exempted subject to national

1) the SEL-Up OF & SUPEIVISOry | regulation.Pres. to prepare non-
committee overseeing the trading paper

activity of these persons; i

(ii) trading rules and a risk Technical group telecon 20131211

management handbook that govern
the trading activity pursued by these
personsin order to act in the best
interest of the clients and to ensure
the orderly functioning and integrity
of financial markets;

Without prejudice to political
decisions delete text here: any new
proposal to be located in Art. 3.

[...]
(i) Strhe exisience oLa DI ?]nd. I(.)SS Trilogue 20131212: NP4 generally agreed,
transfer agreement etweeqt ejoint subject to confirmation at 18 December
venture and the abovementioned rilogue
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clients. (seetext in row 224a)
206. (q) Central Securities Depositaries [Technical note: if included would need to

that are regulated under Union be adapted to read as follows, because some

legislation. CSDs are regulated as credit institutions:

(g) Central Securities Depositaries that are
regulated "as such" under Union legidation.
See aso row 290]

Trilogue 20130904: return to issue once
situation with CSD Regulation is clearer

Trilogue 20131204: agreed that CSDs
should be authorised under CSDR but
subject to MIFID/MIFIR for MiFID
business.

Commission suggest drafting:

(q) Centrd Securities  Depositaries
providing the services explicitly listed in
the Union legislation on CSDs [/explicitly
listed in Sections A and B of the Annex of
CSDR] and regulated "as such" under

Union legidation.

EP technical team comment: The difficulty
with this drafting is that if this text is
adopted alongside  CSDR  which does
specifically apply MiFID rules to authorised
CSDs it will be unclear which takes
precedence. EP technica team therefore
suggest that CSDs should be treated like
credit institutions in Article 1: ie rather than
being exempted the specific provisions
which apply to them in relation to
investment services/activities which are not
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services specifically listed in Sections A and
B of the Annex of CSDR. Description of
“safekeeping” in Annex to be modified in
line_with Council text to exclude CSD-
specific activity.

ie

3.The following provisions shall also apply
to CSDs authorised in accordance with
Regulation EU No. Xxxx [CSDR], when
providing one or more investment services
and/or performing investment activities [...]
not explicitly listed in Sections A or B of the
Annex of that Regulation:

— Articles 2(2), 9(3), 14, 16, 17, 18, 19 and
A)l

— Chapter Il of Title Il excluding second
subparagraph of Article 29(2),

— Chapter 111 of Titlell

— Articles 69 to 80 and Articles 84, 89 and
90.

Technical group telecon 20131211

Objective clear but question is about the best
legal technique for drafting. EP suggested
drafting above could lead to duplication
while Commission drafting could lead to
lack of clarity about whether exemption in
MiFID took precedence.  Suggested
technique is for wording to cross-refer to
Art 68b CSDR, so as to specify in one of the
texts only which MiFID Articles apply.
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CSDR list of Articlesto be updated to reflect
latest MiFID text. Commission to check list.

Drafting to be suggested
Technical group 20140116

[CSDR now agreed. Intention is to clarify
that the conditions under which CSDs
operate and the ways in which they are
subject to MiFID rulesis specified in CSDR.
The conditions intended to apply are that
CSDs should be authorised under CSDR, not
MiFID, but subject to MiFID rules where
they carry out MIiFID servicedactivities
which are not explicitly listed in the Annex
to CSDR]

(q) CSDs within the meaning of Regulation
(EU) No xxxx/xxxx except as provided for
in [Article 68b] of that Regulation;

Note: proposed drafting of Art 68b of CSD
Regulation:

[NB strikethrough shows changes which
would need to be made to text as currently
included in CSDR 4-column table so as to
align to renumbering of Art 9in final MiFID
text.]

Article 68b

Application of Directive xxxx/xxxx/EU
[new MiFID] and Regulation EU No. Xxxx
[MiFIR]

CSDs authorised in accordance with
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Article 14 of this Regulation shall not
require authorisation under Directive
XXXXIXXXX/EU [new MiFID] in order to
provide the services explicitly listed in
Sections A and B of the Annex to this
Regulation.

Where a CSD authorised in accordance
with Article 14 provides one or more
investment services or carries out one or
more investment activities in addition to
providing the services explicitly listed in
sections A and B of the Annex to this
Regulation, Directive xxxx/xxxx/EU [new
MiFID] with the exception of Articles5 to
8, Article 9(1), 9(2), 9(4) to 9(6) -te{5).- (A
and—(8) and Articles 10 to 13 and
Regulation EU No. Xxxxx [MiFIR] shall

apply.

207.

Art. 2
- para

2. Therights conferred by this
Directive shall not extend to the
provision of services as counterparty
in transactions carried out by public
bodies dealing with public debt or by
members of the European System of
Central Banks performing their tasks
as provided for by the Treaty and the
Statute of the European System of
Central Banks and of the European
Central Bank or performing
equivalent functions under national
provisions.

2. Therights conferred by this
Directive shall not extend to the
provision of services as counterparty
in transactions carried out by public
bodies dealing with public debt or by
members of the European System of
Central Banks performing their tasks
as provided for by the Treaty and the
Statute of the European System of
Central Banks and of the European
Central Bank or performing
equivalent functions under national
provisions.

2. Therights conferred by this
Directive shall not extend to the
provision of services as counterparty
in transactions carried out by public
bodies dealing with public debt or by
members of the ESCB performing
their tasks as provided for by the
TFEU and the Statute of the ESCB
and of the European Central Bank
(ECB) or performing equivalent
functions under national parliaments.

Technical group proposal
[Subject to lawyer linguist review.]
Technical group 17 09

2. The rights conferred by this Directive
shall not extend to the provision of services
as counterparty in transactions carried out by
public bodies dealing with public debt or by
members of the ESCB performing their tasks
as provided for by the TFEU and the Statute
of the ESCB and of the European Central
Bank (ECB) or performing equivaent
functions under national provisions.
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208. Art. 2 | 3. The Commission shall adopt 3. The Commission shall adopt 3. The Commission shall adopt Agreed silence procedure 20130912
— para | delegated acts in accordance with delegated acts in accordance with delegated acts in accordance with . . :
3 Article 94 concerning measuresin Article 94 concerning measuresin Article 94 concerning measuresin [.Subqance. ]dent|cal. Subject to lawyer
respect of exemptions (c) and (i), to | respect of exemption (c) determining | respect of the exemption laid down | lInguist revision]
clarifying when an activity isto be when an activity is provided in an in paragraph 1(c) to clarifywhen an | 3 The Commission shall adopt delegated
considered as ancillary to the main incidental manner. activity is provided in an incidental acts in  accordance with Article 94
business on a group level as well as manner. concerning measures in respect of the
for determining when an activity is exemption laid down in paragraph 1(c) to
provided inan incidental manner. clarify when an activity is provided in an
incidental manner.
2009. Art. 2 | Thecriteriafor determining whether | [...] | Agreed silence procedure 20130912
—para | anactivity isancillary to the main
3- business shall take into account at I
subpar | least the following elements:
a2
210. Art. 2 | - the extent to which the activity is [...] | Agreed silence procedure 20130912
— para | objectively measurable as reducing
3- risks directly related to the I
subpar | commercial activity or treasury
az2- financing activity,
indent
1
211. Art. 2 | - the capital employed for carrying L[] | Agreed silence procedure 20130912
—para | out the activity.
3- |
subpar
a2-
indent
2
212. Art. 2 Agreed silence procedure 20131219
3gara Trilogue 20130904: Commission to prepare

proposal for when dealing is deemed to be
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(new)

4, ESMA shall develop draft
regulatory technical standardsin
respect of exemption 2(1)(i) to
specify the criteria for establishing
when an activity isto be considered
as ancillary to the main business on a

group level

The criteria [...] shall take into
account at least the following
elements:

(a) the capital employed for carrying
out the ancillary activity in absolute
terms;

(b) the capital employed for carrying

3a. ESMA shall develop draft
regulatory technical standardsto
specify the criteria for determining
whether an activity isancillary to
the main business, taking into
account at least the following:

(a) the extent to which the activity is
objectively measurable as reducing
risks directly related to the
commercial activity or treasury
financing activity;

(b) the need for ancillary activities
to constitute a minority of activities
at group level, and at an entity level
unless services provided only to
other members of the same group;

‘ancillary' (row 212)
Trilogue 20131009: |€eft open

Trilogue 20131111: Pres. to submit drafting
suggestion for consideration by Technical

group

COM noted that implications of rows 194
and 197 for row 212 should be checked

Trilogue 20131111: General remark on all
provisions concerning level-2-measures
and guidelinesin MiFID and MiFIR:

Technical group to suggest wording
regarding the scope of the relevant
empowerment, the type of act, the relevant
deadlines etc.

Council proposal for 20131204 trilogue:

[4. ESMA shal develop draft regulatory
technical standards in respect of exemption
2(1)(i) to specify the criteria for establishing
when an activity is to be considered as
ancillary to the main business on a group
level.

The criteria shall take into account at least
the following elements:

(a) the capital employed for carrying out the
ancillary activity relative to the capital
employed for carrying out the main
business;

(b) the size of ther trading activity
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out the ancillary activity relative to
the capital employed for carrying out
the main business;

(c) the size of their trading activity in
financial _instruments in absolute
terms;

(d) the size of their trading activity
compared to the overall market
trading activity in that asset class.

The trading activity referred to in
subparagraphs (c) and (d) above shall
be calculated on a group level.

The abovementioned elements shall
exclude:

(@) intra-group transactions as
referred to in Article 3 of Regulation
(EU) No 648/2012 that serve group-
wide liquidity and/or risk
management purposes,

(b) transactions in derivatives which
are  objectively measurable as
reducing risks directly related to the
commercial activity or treasury
financing activity;

(c) transactions in commodity
derivatives and emission alowances

(c) the size of the activity relative to
the main activities and the
significance of the activity in the
relevant markets;

(d) the desirability of limiting net
credit risk exposures to non-
systemically significant levels;

(e) the scale of market risk
associated with the activity relative
to the market risk arising from the
main business,

(f) systemic relevance of the sum of
net positions and exposures of a
non-financial counterparty as
referred to in Article 10 of
Regulation (EU) No 648/2021 of the
European Parliament and of the
Council of 4 July 2012 on OTC
derivatives, central counterparties
and trade repositories’.

compared to the overall market trading
activity in that asset class;

(c) the need for ancillary activities to
congtitute a minority of activities at group
level;

The activity referred to above shall be
considered on agroup level.

The abovementioned elements shall exclude:

(a) intra-group transactions as referred to in
Article 3 of Regulation (EU) No 648/2012
that serve group-wide liquidity and/or risk
management purposes;

(b) transactions in derivatives which are
objectively measurable as reducing risks
directly related to the commercial activity or
treasury financing activity;

(c) transactions in commodity derivatives
and emission alowances entered into to
fulfil obligations to provide liquidity on a
trading venue.]

Trilogue 20131204: agreed that Pres
proposal could be acceptable provided (a)
clearly subordinate to (c) and capital
employed not sufficient by itself to provide
for exemption. TG to prepare drafting
proposal.

1

OJ L 201, 27.7.2012, p. 1.
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entered into to fulfil obligations to Technical group Telecon 20131211
provide liguidity on atrading venue.

COM sees decision on point ¢ as linked to
the decision on whether or not to exempt
market making in relation to commodities

4. ESMA shall develop draft regulatory
technical standards in respect of exemption
2(1)(i) to specify the criteria for establishing
when an activity is to be considered as
ancillary to the main business on a group
level.

The criteria shall take into account at least
the following elements:

(@) the need for ancillary activities to
congtitute a minority of activities at group
level;

(b) the size of their trading activity
compared to the overall market trading
activity in that asset class;

In determining the extent to which ancillary
activities constitute a minority of activities at
group level ESVMA may determine that the
capital employed for carrying out the
ancillary activity relative to the capital
employed for carrying out the main business
should be considered. However, this factor
shall in no case be sufficient to demonstrate
that the activity is ancillary to the main
business of the group.

The activity referred to above shall be
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considered on a group level.
The abovementioned elements shall exclude:

(a) intra-group transactions as referred to in
Article 3 of Regulation (EU) No 648/2012
that serve group-wide liquidity and/or risk
management purposes;

(b) transactions in derivatives which are
objectively measurable as reducing risks
directly related to the commercial activity or
treasury financing activity;

(c) transactions in commodity derivatives
and emission alowances entered into to
fulfil obligations to provide liquidity on a
trading venue, where such obligations are
required by regulatory authorities in
accordance with Union or national laws,
requlations and administrative provisions
or by trading venues.

Technical group 17 12

Comment following comment in Council:
Lawyer-linguists to check whether "and" is
needed between points a and b in the first
subparagraph

Technical group 20140122

See comment in row 194. Addition made in
in point ¢ above.

Pres. asks for either deleting the addition
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made above in point ¢, or including at the
end of point ¢ “or trading venues”

Issue left open

Technical group 20140131

Following consultation of EP Negotiating
Team, addition made to point (c) above

(addition of "or by trading venues'), and
sguare brackets removed)

213. ESMA shal submit those draft | ESMA shall submit those draft Agreed silence procedure 20131219
regulatory technical standards to the | regulatory technical standardsto the . L
Commission by [insert date]. Commission by [...]". date to be added following politicd
decision
ESMA shall submit those draft regulatory
technical standards to the Commission by
[...].
OJ please insert date: 12 months after the
date of entry into force of this Directive
214. Power is delegated to the Commission | Power is delegated to the Agreed silence procedure 20130912
to adopt the regulatory technical | Commission to adopt the regulatory , .
standards referred to in the first | technical standards referred to in Power is delegated to the C_Zomm|sson to
subparagraph in accordance with the | the first subparagraph in adopt the r_egulatory_ technical standargls
procedure laid down in Articles 10 to | accordance with Articles 10 to 14 of ;fg:jgng; I\?vi tthhe Afr' trisctlgblpé‘r?graﬂ 'or]}
i Regulation (EU) No 1095/2010.
14 of Regulation (EU) No 1095/2010. | Reg (EV) Regulation (EU) No 1095/2010.
215. Art. 3 | Optional exemptions Optional exemptions Optional exemptions Agreed silence procedure 20130912
—title

Optional exemptions

5

0OJ pleaseinsert date: 12 months after the date of entry into force of this Directive.
0OJ pleaseinsert date: 12 months after the date of entry into force of this Directive.
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216. Art. 3 | 1. Member States may choose notto | 1. Member States may choose not to 1. Member States may choose notto | Agreed silence procedure 20131008
—para | apply this Directive to any persons apply this Directive to any personsfor | apply this Directive to any persons . : .
1 for which they are the home Member | which they are the Home Member for which they are the home Member | |- aticulation of need for regulation a
State that: State and which: State, provided that the activitiesof | naiional level (rows EP 216 and Council
those persons are authorised and 225)
regulated at national level, where Technical group 28 08
those persons:
EP text agreed (eguivalent in Council row
225)
1. Member States may choose not to apply
this Directive to any persons for which they
are the home Member State, provided that
the activities of those persons are authorised
and regulated at national level, where those
persons:
217. Art. 3 | —arenot allowed to hold clients' — are not allowed to hold clients (a) are not alowed to hold clients Agreed silence procedure 20130912
—para | fundsor securities and which for that | funds or securities and which for that | funds or securities and which for that —
1- reason are not allowed at any timeto | reason are not allowed at any timeto | reason are not allowed at any time to @) 22 L. alIode to hold clients’ funds or
indent | place themselvesin debit withtheir | place themselvesin debit with their | place themselves in debit with their | SEcUrities and which for that reason are not
1 clients, and clients, and clients; allo_vved_ at any time to place themselves in
debit with their clients; and
218. Art. 3 | —are not allowed to provide any — are not allowed to provide any (b) are not alowed to provide any Agreed silence procedure 20131024
—para | investment service except the investment service except the [...] investment service except the . .
1- provision of investment advice, with | reception and transmission of orders | provision of investment advice, with Tnlogue 20130904: solution to be found at
indent | or without the reception and in transferable securities and unitsin | or without the reception and technical level
2 transmission of ordersin transferable | collective investment undertakings transmission of ordersin transferable

securities and units in collective
investment undertakings, and

and/or the provision of investment
advice in relation to such financial
instruments, and

securities and unitsin collective
investment undertakings, and the
reception and transmission of orders
in transferable securities and units
in collective investment
undertakings at the initiative of the
client; and

Technical meeting 26 09

[Note for Lawyer-Linguists: please keep
"and/or" here. Intention is to clearly cover
situations whether one or other of the two
investment services is provided and also
situations where both are provided.]
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— are not alowed to provide any investment
service except the [...] reception and
transmission of orders in transferable
securities and units in collective investment
undertakings and/or the provision of
investment advice in relation to such
financial instruments, and

219. Art. 3 | —inthe course of providing that — in the course of providing that (c) in the course of providing that Agreed silence procedure 20130912
—para | service, are alowed to transmit orders | service, are allowed to transmit orders | service, are allowed to transmit . - .
1- only to: only to: orders only to: (c) in the course of providing that service,
T are allowed to transmit orders only to:
3

220. Art. 3 | (i) investment firms authorised in (i) investment firms authorised in (i) investment firms authorised in Agreed silence procedure 20130912
— para | accordance with this Directive; accordance with this Directive; accordance with this Directive; . . . . .
1- (i) investment firms authorised in
T accordance with this Directive;
3-
point i

221. Art. 3 | (ii) credit ingtitutions authorised in (i) credit ingtitutions authorised in (i) credit ingtitutions authorised in Agreed silence procedure 20130912
— para | accordance with Directive accordance with Directive accordance with Directive . L . .
1- | 2006/48/EC; 2006/48/EC; 2006/48/EC; () EEslt I euiiless) i
i accordance with Directive 2006/48/EC;
3-
point ii

222. Art. 3 | (iii) branches of investment firms or (iii) branches of investment firms or (iii) branches of investment firmsor | Agreed silence procedure 20130912
—para | of credit ingtitutions which are of credit institutions which are of credit institutions which are i branch . fi ¢
1- authorised in athird country and authorised in athird country and authorised in athird country and (i 'gj. ranches o T}\_/ehstment r']“”f?;(;’r. 0
indent | which are subject to and comply with | which are subject to and comply with | which are subject to and comply with crr]_ dlt msutuuonz W hI'C L ae autb_on n 3
3- prudential rules considered by the prudential rules considered by the prudential rules considered by the il lcoun_trﬁ/ an - W gl: ‘Te su Je.cdt tgdag
point | competent authoritiesto be at least as | competent authoritiesto be at least as | competent authorities to be at least as | COMP'Y With prudential rules considered by

stringent as those laid down in this
Directive, in Directive 2006/48/EC or
in Directive 2006/49/EC;

stringent as those laid down in this
Directive, in Directive 2006/48/EC
or in Directive 2006/49/EC;

stringent as those laid down in this
Directive, in Directive 2006/48/EC or
in Directive 2006/49/EC;

the competent authorities to be at least as
stringent as those laid down in this
Directive, in Directive 2006/48/EC or in
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Directive 2006/49/EC;
223. Art. 3 | (iv) collective investment (iv) collective investment (iv) collective investment Agreed silence procedure 20130912
—para | undertakings authorised under the law | undertakings authorised under the law | undertakings authorised under the . : . :
i of aMember State to market unitsto | of aMember State to market unitsto | law of a Member State to market (iv) collective investment undertakings
indent | the public and to the managers of the public and to the managers of units to the public and to the authorised unc_ier the law of a_Member State
3- such undertakings; such undertakings; managers of such undertakings; to market units to the p_UbI'C and to the
point managers of such undertakings;
iv
224, Art. 3 | (V) investment companies with fixed | (v) investment companies with fixed | (v) investment companies with fixed | Agreed silence procedure 20130912
—para | capital, asdefined in Article 15(4) of | capital, asdefined in Article 15(4) of | capital, as defined in Article 15(4) of . : L .
i Second Council Directive 77/9/EEC | Second Council Directive 77/9/EEC | Second Council Directive 77/9U/EEC | (V) investment companies with fixed capital,
indent | of 13 December 1976 on coordination | of 13 December 1976 on coordination | of 13 December 1976 on as defmed In Arucle 15(4) of Second
3- of safeguards which, for the of safeguards which, for the coordination of safeguards which, for Council Directive I 91/.EE¢ of
point v | protection of the interests of members | protection of the interests of members | the protection of the interests of 13 December 1.976 on  coord T2 e of
and others, are required by Member and others, are required by Member members and others, are required by _s@feguards which, for the protection of_the
States of companies within the States of companies within the Member States of companies within interests of members and other_s, arerequ red
meaning of the second paragraph of | meaning of the second paragraph of | the meaning of the second paragraph | Y Member States of companies within the
Article 58 of the Treaty, in respect of | Article 58 of the Treaty, in respect of | of Article 58 of the Treaty, in respect meaning of the Sgcond paragraph of Artl_cle
the formation of public limited the formation of public limited of the formation of public limited 58 of the Treety, in respect of the_ HermE e
liability companies and the liability companies and the liability companies and the of publ ¢ itz I'ab'“ty companies and_ il
maintenance and alteration of their maintenance and alteration of their maintenance and alteration of their 2 ETETEE and altergtlon of their capitd,
capital, with aview to making such capital, with aview to making such capital, with aview to making such W'th a V|Zew e md_(' ng such wfeggards
safeguards equivalent’, the securities | safeguards equivalent %, the safeguards equivalent the securities | eduivalent” the securities of which are listed
of which are listed or dealtinona | securities of which arelisted or dealt | of which arelisted or dedltinona | O dedlt in on a regulated market in a
regulated market in aMember State; | in on aregulated market inaMember | regulated market in aMember State; | Member State;
State;
224a. Trilogue 20131212: NP4 generally agreed,
subject to confirmation at 18 December
trilogue
! OJL 26, 31.1.1977, p. 1. Directive as last amended by the 1994 Act of Accession.

@l OJL 26,31.1.1977, p. 1. Directive as last amended by the 1994 Act of Accession.
20JL 26,31.1.1977, p. 1. Directive as last amended by the 1994 Act of Accession
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(covers previous rows 204, 205)

d) provide investment services exclusively
in commodities, emission allowances
and/or derivativesthereof for the sole
purpose of hedging the commercial risks
of their clients, wherethese clientsare
exclusively local electricity undertakings
falling within Article 2(35) of Directive
2009/72/EC and/or natural gas
undertakings falling within Article 2(1) of
Directive 2009/73/EC, and provided that
these clientsjointly hold 100% of the
capital or of the voting rights of these

per sons, exer cise joint control and are
exempt under Article 2(1)(i) should they
carry out these investment services
themselves.

€) provide investment services exclusively
in emission allowances and/or derivatives
ther eof for the sole purpose of hedging the
commercial risks of their clients, where
these clients are exclusively operators
falling within Article 3(f) of Directive
2003/87/EC, and provided that these
clientsjointly hold 100% of the capital or
voting rights of these persons, exercise
joint control and are exempt under
Article 2(1)(i) should they carry out these
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investment services themselves.
Technical group 20140116

Revised suggestion above, following
Commission comment. The joint-venture
exemptions should not be put in a new
paragraph 1abut as letters (d) and (€) in
paragraph 1 in order for al the Article
safeguards to apply.

225. Art. 3 | provided that the activities of those provided that the activities of those la. // Member States' regimes shall Agreed silence procedure 20131024

—para | personsare authorised and regulated | persons are authorised and regulated | submit the persons referred to in . : .

1- at national level. National regimes at national level. paragraph 1 to requirements which T: artticulation of need for regulation at

indent | should submit those persons to : . : are at least analogous to the following | National level (rows EP 216 and Council

3- requirements which are at least gggggltc:e?elqﬂiereen%s ?,UVEE;: ;rhgi requirements under this Directive, 225)

point v | analogous to the following : taking into account their size, risk i

- requirements under the present Ieast. analogous  to - thg fO.HOW' ng profile and legal form: Technical group 28 08

subpar | directive: requirements under this Directive: 1. part "provided ... national level" from

a2 Council text covered in row 216
2. test deletion of EP addition on basis that
specific Articles referred to in the following
list aready include provisions on
proportionality in  the  authorisation
conditions/process
la. Member States' regimes shall submit the
persons referred to in paragraph 1 to
reguirements which are at least analogous to
the following requirements under this
Directive:

226. Art. 3 | (i) conditions and procedures for (i) conditions and procedures for (a) conditions and procedures for Agreed silence procedure 20131219

— para | authorisation and on-going authorisation and on-going authorisation and on-going ; . . .

1- supervision as established in Article 5 | supervision as established in Article 5 | supervision as established in Article 5 | 1+ inclusion of implementing measures

indent | (1) and (3), Articles 7, 8, 9, 10, 21 (1) and (3), Articles 7, 8, 9, 10, 21 (1) and (3), Articles 7, 8,9, 10, 21, 22 | Technical group 28 08

3- and 22; and 22; and 23 and the respective
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point v implement_ing measures adopted by Lawyers to check whether reference to

- the Comm|ssqn by means of - implementing measures is necessary, or not

?;Ear i?t?gi[gi'ads in accordance with because covered by the reference to the

. ' relevant Articles

subpoi

nt i (@ conditions and procedures for
authorisation and on-going supervision as
established in Article 5 (1) and (3), Articles
7, 8,9, 10, 21, 22 and 23 and the respective
implementing measures adopted by the
Commission by means of delegated acts in
accordance with Article 94;

227. Art. 3 | (ii) conduct of business obligationsas | (ii) conduct of business obligationsas | (b) conduct of business obligationsas | Agreed silence procedure 20131219

—para | established in Article 24 (1), (2), (3), | established in Article 24 (1), (2), (3), | established in Article 24 (1), (2), (3), .

1- (5), Article 25(1), (4) and (5) and the | (5) and (6A), Article 25(1), (4) and | (5) and Article 25(1), (4) and (5) and | |- @lign references to content of Arts 24 and

indent | respective implementing measuresin | (5), and, where the national regime the respective implementing 25 once political decisions taken on those

3- Directive 2006/73/EC. allows those persons to appoint tied | measures in Directive 2006/73/EC; Articles. Align to decision row 229a

point v agents, Article 29, and the respective Technical group 13 11

- implementing measures in Directive

subpar 2006/73/EC. (b) conduct of business obligations as

a2— established in Article 24 (1), (2), (3), (5) and

subpoi (6A), Article 25(1), (4) and (5), and, where

nt ii the national regime allows those persons to
appoint tied agents, Article 29, and the
respective implementing measures in
Directive 2006/73/EC.

228. (c) organisational requirements as Agreed silence procedure 20131219

established in Article 16(3) and the
delegated acts adopted by the
Commission in accordance with
Article 94.

Trilogue 20130904: solution to be found at
technical level

Technical meeting 26 09

T: check reference to 16(3) to ensure it only
covers principles on conflicts of interests not
specific provisions on product governance
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which are not relevant for firms benefitting
from this exemption.

[16(6) and 16(7) added in response to row
2293

(c) organisational reguirements as
established in the first, sixth and seventh
sub-paragraph of Article 16(3), Articles
16(6) and 16(7) and the corresponding
delegated acts adopted by the Commission
in accordance with Article 94.

Technical meeting 2 12

Reference to sixth and seventh subparagraph
of Article 16(3) added, following comment
in Council.

229. Art. 3 | Member States shall require persons | Member States shall require persons 1b. Member States shall require Agreed silence procedure 20131024
—para | excluded from the scope of this excluded from the scope of this persons excluded from the scope of . .
1- Directive under paragraph 1 to be Directive under this paragraph [...] to | this Directive under paragraph 1 to be Trllogue 20130904: solution to be found at
subpar | covered under an investor- be covered by an investor- covered under an investor- technical level
az2- compensation scheme recognized in | compensation scheme recognized in compensation scheme recognised in | Technical meeting 26 09
first accordance with Directive 97/9/EC or | accordance with Directive 97/9/EC, accordance with Directive 97/9/EC of
part under a system ensuring equivalent or aprofessional indemnity insurance | the European Parliament and of the | Member States shall require persons

protection to their clients.

ensuring equivalent protection to their
clients.

Council of 3 March 1997 on investor-
compensation schemes' or under a
system ensuring equivalent protection
to their clients. Member States may
allow professional indemnity
insurances as an alternative
coverage, where this would be

excluded from the scope of this Directive
under this paragraph [...] to be covered by
an investor-compensation scheme
recognized in accordance with Directive
97/9/EC of the European Parliament and of
the Council of 3 March 1997 on investor-
compensation schemes’. Member States

OJL 84, 26.3.1997, p. 22.
2 OJL 84, 26.3.1997, p. 22.
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appropriate and proportionate in the
view of the size, risk profileand
legal nature of the persons excluded
from the scope of this Directive
under paragraph 1.

may allow investment firms not to be
covered by such a scheme provided they
hold professional indemnity insurance
where, taking into account the size, risk
profile and legal nature of the persons
excluded in accordance with paragraph 1,
equivalent protection to their clients is
ensur ed.

229 Art. 3 Member States shall ensure that Agreed silence procedure 20131024
1?ara gcecr)rs)(én;vtvr?i(; gri?eeéﬁllg?ﬁ]ddzom the Trilogue 20130904: solution to be found at
subpar paragraph 1 and who are selling technical level
az- financial instrumentsto retail clients | Technical meeting 26 09
second or providing investment advice or
part portfolio management to retail see row 228: added reference to 16(6) and
clients, have to obey rules for (7). Articles 24 and 25 already covered in
investor protection which are row 227.
equivalent to the provisions of
Article 16(6) and (7) and Articles 24 [--]
and 25.
230. By way of derogation from the Trilogue 20130904: solution to be found at

previous  subparagraph, Member
States may require that where the
aforementioned persons provide the
investment services of the reception
and transmission of orders and/or of
the provision of investment advice in
units in  collective  investment
undertakings and act as  an
intermediary with a management
company as defined in [UCITS
Directive} to be jointly and severaly
liable with the management company
for any damages incurred by the

technical level
Technical meeting 26 09

Pres. to explain why needed. COM to check
whether this raises concerns

Trilogue 20131204: agreed that Council’s
derogation should be granted only to those
MS that already have it. EP proposes time
limit of 5 years for derogation. Council to
consider.

Technical group telecon 20131211

Page 46 of 170



FRPOMEACKE TAPNAMERT
FURCIPAISCHTS PARLAMENT  FLRGOPA
PARLEMENT SUROPEEN  PAl
EUROPOS PARLAMENTAR EUROFA
FARLAMENT EUROPEJISKI
EUROPSKY PARLAMENT

PARLAMENTD FURDPED

RLAMTNT
NT NA HEOHPA
MENT
FARLAMENTO EURCFEL
EYRC5KI PARLAMENT

FWROPSKY PARL AMENT FLROPA-PARLAMENTFT
FYPOMAIKE KOINOBOYAID  FUSOPFAN PARLIAMENT
FARLAMENTO EJHOPEC EIROFAS 4
IL-PARLAMENT E'WRDPEW SLUHDPEES PASLEMEN]
PARLAMENTLL ELROPEAN
EURCOPAN PARLAMENTTI EUROPAPARLAMENTET

COM

Council

EP

Compromise

client in relation to these services.

Highlighted part to be included or not
depending on political decision.

By way of derogation from the previous
subparagraph, Member States that already
have such  laws, regulations _ or
administrative provisions before the entry
into force of this Directive may until [OJ
please insert date 5 years after entry into
force] require that where the aforementioned
persons provide the investment services of
the reception and transmission of orders
and/or of the provision of investment advice
in units in collective investment
undertakings and act as an intermediary with
a_management company as defined in
[UCITS Directive] to be jointly and
severadly liable with the management
company for any damages incurred by the
client in relation to these services.

Trilogue 20131212: Wording above agreed,
including grandfathering period 5 years

231. Art. 3 | 2. Persons excluded from the scope of | 2. Persons excluded from the scope of | 2. Persons excluded from the scope Agreed silence procedure 20130912
—para | thisDirective according to paragraph | this Directive according to paragraph | of this Directive according to :
2 1 cannot benefit from the freedomto | 1 shall not benefit from the freedom paragraph 1 shall not benefit from the 2'_ Per:szons excl u_ded from the scope of this
provide services and/or activities or to provide services and/or to perform | freedom to provide services and/or Di el according to paragraph_ 1 shall Mo}
to establish branches as provided for | activities or to establish branches as activities or to establish branches as benefit from the ffeed‘?"? i provide L
in Articles 36 and 37 respectively. provided for in Articles 36 and 37 provided for in Articles 36 and 37 and/or tﬂmaﬂ“"“.& G7 1D establish
respectively. respectively. branches as provided for in Articles 36 and
37 respectively.
232. Art. 3 | 3. Member States shall communicate | 3. Member States shall communicate | 3. Member States shall notify the Agreed silence procedure 20130912
—para | to the European Commission and to to the European Commission and to Commission and ESMA of the . L .
3 ESMA whether they exercise the ESMA whether they exercise the exercise of the option under this Subject to lawyer linguist review

option under this Article and shall

option under this Article and shall

Avrticle and shall ensure that each

3. Member States shall notify the
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ensure that each authorisation granted
in accordance with paragraph 1
mentionsthat it is granted according
to this Article.

ensure that each authorisation granted
in accordance with paragraph 1
mentionsthat it is granted according
to this Article.

authorisation granted in accordance
with paragraph 1 mentionsthat it is
granted according to this Article.

Commission and ESMA of the exercise of
the option under this Article and shall ensure
that each authorisation granted in
accordance with paragraph 1 mentions that it
is granted according to this Article.

233. Art. 3 | 4. Member States shall communicate | 4. Member States shall communicate | 4. Member States shall communicate | Agreed silence procedure 20130912

—para | to ESMA the provisions of national to ESMA the provisions of national to ESMA the provisions of national )

4 law analogous to the requirements of | law analogous to the requirements of | law analogous to the reguirements of | 4. Member States shall communicate to
the present directive listed in this Directive listed in paragraph 1. this Directive listed in paragraph 1. ESMA the provisions of nationd law
paragraph 1. analogous to the requirements of this

Directive listed in paragraph 1.
234, Art. 4 | Definitions Definitions Definitions Agreed silence procedure 20130912
—title A
Definitions
Technical meeting 29 08
Note for al definitions:
Place of each definition (MiFID or MiFIR)
and mechanism of cross-referencing
between definitions in both texts to be
reviewed once texts stable
235. Art. 4 | 1. For the purposes of this Directive, | 1. For the purposes of this Directive, 1. For the purposes of this Directive, | Agreed silence procedure 20130912
—para | the definitions provided in Article 2 the definitions provided in Article 2 the definitions provided in Article 2 S
1 of Regulation (EU) No .../... of Regulation (EU) No .../... [MIiFIR] | of Regulation (EU) No .../... 3ef::n(|)':|otrt113€ prl)Jrrg\(/)is;jeeSdOfirghlsA?tli::?glvg tg?
MiFIR] shall ly to this Directive. | shall ly to this Directive. MiFIR] shall ly to this Directive.
[MiFIR] shall apply Ry [MiFIR] shall apply Regulation (EU) No ...... [MiFIR] shall
apply to this Directive.
236. Art. 4 | 2. Thefollowing definitions shall also | 2. The following definitions shall also | 2. The following definitions shall also | Agreed silence procedure 20130912
— para ly: ly: ly:
e PRy PRy 2. The following definitions shall also apply:
237. Art. 4 | 1) ‘Investment services and activities’ | 1) ‘Investment services and activities’ | (1) ‘investment services and Agreed silence procedure 20130912
—para | meansany of the services and means any of the services and activities” means any of the services

(1) ‘investment services and activities’
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2- activities listed in Section A of Annex | activities listed in Section A of Annex | and activities listed in Section A of means any of the services and activities
point 1 | | relating to any of the instruments | relating to any of the instruments Annex | relating to any of the listed in Section A of Annex | relating to any
listed in Section C of Annex I; listed in Section C of Annex I; instruments listed in Section C of of the instruments listed in SectionC of
Annex [; Annex I;
238. Art.4 | The Commission shall adopt by The Commission shall adopt by The Commission shall adopt Agreed silence procedure 20130912
—para | means of delegated actsin means of delegated actsin accordance | delegated acts in accordance with -
2- accordance with Article 94 measures | with Article 94 measures specifying: | Article 94 measures specifying: _The UGS $1all ad_opt delegated acts
point 1 | specifying: in qccprdance with Article 94 measures
_ specifying:
subpar
az2
23 Trilogue 20140114: Agreed to include Pres.
8a. non-paper on Annex | C6 with
additions/modifications
- the derivatives contractsreferred toin
Section C.6 of Annex 1 that havethe
characteristics of wholesale energy
products asdefined in Article 2
paragraph 4 of REMIT that must be
physically settled and the “C.6 energy
derivatives contracts” defined in Article 4
paragraph 2 point (2a) of this Directive;
230. Art. 4 | —thederivative contracts mentioned | — the derivative contracts mentioned - the derivative contractsreferredto | T: description of SC7 derivatives having
—para | inSection C 7 of Annex | that have in Section C 7 of Annex | that have in point 7 of Section C of Annex | characteristics of financial instruments
2- the characteristics of other derivative | the characteristics of other derivative | that have the characteristics of other .
point 1 | financial instruments, having regard | financial instruments [...]: derivative financial instruments, Technical group 28 08
- to whether, inter alia, they are cleared having regard to whether, inter alia, Pres: via the deletion Irish Presidency aimed
subpar | and settled through recognised they are cleared and settled through a avoiding circular definition as EMIR
az2- clearing houses or are subject to recognised clearing houses or are refers to MIFID. COM to provide
indent | regular margin calls, subject to regular margin calls; explanation of potential circularity.
1

Technical meeting 05 09

COM to cover this in non-paper on
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commodities requested in second trilogue

meanwhile further consideration at technical
level to examine how EMIR works
precisely, aso in the light of technical
comments from ESMA

Trilogue 20101009: Commission to clarify
non-paper

Trilogue 20131111: Pres. to come back with
written feedback on Commission non-paper;
afterwards Technical group to suggest
solution

Technical group 26 11
Check whether deletion was agreed

Trilogue 20131106: Agreed to delete last
part

— the derivative contracts referred to in
Section C 7 of Annex | that have the
characteristics of other derivative financial
instruments [...]J;

240.

— the derivative contracts mentioned
in Section C 10 of Annex | that have
the characteristics of other derivative
financial instruments, having regard
to whether, inter alia, they are traded
on aregulated market or an MTF, are
cleared and settled through
recognised clearing houses or are
subject to regular margin calls;

— the derivative contracts mentioned
in Section C 10 of Annex | that have
the characteristics of other derivative
financial instruments, having regard
to whether, inter alia, they are traded
on a regulated market, OTF, or an
MTF, are cleared and settled through
CCPs or are subject to regular margin
cals;

- the derivative contracts referred to
in point (10) of Section C of Annex |
that have the characteristics of other
derivative financial instruments,
having regard to whether, inter alia,
they are traded on aregulated market
or an MTF, are cleared and settled
through recognised clearing houses or
are subject to regular margin calls;

Agreed silence procedure 20131008
Technical group proposal

- the derivative contracts referred to in point
(10) of Section C of Annex | that have the
characteristics of other derivative financial
instruments, having regard to whether, inter
dia, they are traded on a regulated market,
OTF, or an MTF, are cleared and settled
through CCPs or are subject to regular
margin calls;
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Trilogue 20131106: Agreed to delete last
part

- the derivative contracts referred to in point
(10) of Section C of Annex | that have the
characteristics of other derivative financial
instruments, having regard to whether, inter
aia, they are traded on a regulated market,
OTF, oran MTF;

241. Art. 4 | 2)‘Ancillary service’ means any of 2) “‘Ancillary service’ means any of (2) “ancillary service’ means any of Agreed silence procedure 20130912
—para | the serviceslisted in Section B of the serviceslisted in Section B of the serviceslisted in Section B of . .
2_ AT AT A | (2) ‘ancillary service’ means any of the
point 2 ' ' ' services listed in Section B of Annex I;
241a. Trilogue 20140114: Agreed to include Pres.
non-paper on Annex IC6  with
additions/modifications
(2a) “C6 energy derivatives contracts”
means options, futures, swaps, and any
other derivative contracts mentioned in
Section C 6 of Annex 1 relating to coal or
oil that are traded on an OTF and must
be physically settled;
242. Art. 4 | 3)‘Investment advice” means the 3) ‘Investment advice’ means the (3) “investment advice’ means the Agreed silence procedure 20130912
— para | provision of personal provision of personal provision of persona .. ., .
2- recommendations to a client, either recommendations to a client, either recommendations to a client, either (3) ‘investment advice Means the provision
point 3 | upon its request or at theinitiativeof | upon itsrequest or at theinitiativeof | upon its request or at the initiativeof | ©f Personal recommendations to a client,

the investment firm, in respect of one
or more transactions relating to
financial instruments;

the investment firm, in respect of one
or more transactions relating to
financial instruments;

the investment firm, in respect of one
or more transactions relating to
financial instruments;

either upon its request or at the initiative of
the investment firm, in respect of one or
more transactions relating to financial
instruments;
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243. Art. 4 | 4) ‘Execution of orders on behalf of 4) ‘Execution of orders on behalf of (4) “execution of orderson behalf of | Agreed silence procedure 20130912
—para | clients’ means acting to conclude clients’ means acting to conclude clients’ means acting to conclude . . o
2- agreements to buy or sell one or more | agreementsto buy or sell one or more | agreementsto buy or sell one or more (4) E ) of orders on behalf of clients
point 4 | financial instruments on behalf of financial instruments on behalf of financial instruments on behalf of Il e st e conc_l ude EllresmEls o buy
clients. Execution of ordersincludes | clients. Execution of ordersincludes clients . Execution of ordersincludes | 9 sdll one or more financia _mstruments o
the conclusion of agreementsto sell the conclusion of agreementsto sell the conclusion of agreementsto sell _behalf of clients . Execution of orders
financial instrumentsissued by a financial instrumentsissued by a financial instrumentsissued by a 'UCI Ud_eﬁ th_e conclusion .Of C LS se!l
credit institution or an investment credit institution or an investment credit institution or an investment T'”?”C'?“ mstruments issued b_y a credit
firm at the moment of their issuance; | firm at the moment of their issuance; | firm at the moment of their issuance; IEEVHED €7 an gzt ine €f g
moment of their issuance;
244, Art. 4 | 5) ‘Dealing on own account’ means 5) ‘Dealing on own account’ means (5) “dealing on own account’ means Agreed silence procedure 20130912
—para | trading against proprietary capital trading against proprietary capital trading against proprietary capital . . , .
2- resulting in the conclusion of resulting in the conclusion of resulting in the conclusion of ®) . dealing O G ESEULIL MEETS t_radlng
point 5 | transactionsin one or more financial transactions in one or more financial transactionsin one or more financial | 298NSt proprietary cap|tal _resulu ng in the
TECTET S TECITET S TECITET S conclusion of transactions in one or more
' ' ' financial instruments;
245, Art. 4 | 6) ‘Market maker’ means a person 6) ‘Market maker’ means a person (6) “market maker’ means a person Agreed silence procedure 20131219
—para | who holds himself out on the who holds himself out on the who holds himself out on the ; :
2= financial markets on a continuous financial markets on a continuous financial markets on a continuous Trilogue 20131016: technical group to
point 6 | basisasbeing willing to deal onown | basisasbeing willing to deal on own | basis as being willing to deal on own prépare proposal
account by buying and selling account by buying and selling account by buying and selling Technical group 13 11
financial instruments against his financial instruments against his financial instruments against his
proprietary capital at prices defined proprietary capital at prices defined proprietary capital [ ; 6) ‘Market maker’ means a person who
by him; by him; holds himself out on the financial markets
on a continuous basis as being willing to
deal on own account by buying and selling
financial instruments against his proprietary
capital at prices defined by him;
246. Art. 4 | 7) ‘Portfolio management’ means 7) ‘Portfolio management’ means (7) “portfolio management” means Agreed silence procedure 20130912
— para | managing portfoliosin accordance managing portfoliosin accordance managing portfoliosin accordance . . , .
2- with mandates given by clientson a with mandates given by clientson a with mandates given by clientson a () por tfohp ETEIEMIE (15 G )
point 7 | discretionary client-by-client basis discretionary client-by-client basis discretionary client-by-client basis portfolios in accordance with mandates

where such portfolios include one or
more financial instruments;

where such portfolios include one or
more financial instruments;

where such portfolios include one or
more financial instruments;

given by clients on a discretionary client-by-
client basis where such portfolios include
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one or more financia instruments;

247. Art. 4 | 8) ‘Client” means any natural or legal | 8) ‘Client” means any natural or legal | (8) ‘client’ means any natural or legal | Agreed silence procedure 20130912
— para | person to whom an investment firm person to whom an investment firm person to whom an investment firm N
2- provides investment or ancillary provides investment or ancillary provides investment or ancillary (8) “client means any natural or legal person
point 8 | services; services; Services; e whom an I TSI 2L firm - provides

investment or ancillary services,

248. Art. 4 | 9) ‘Professional client” means a client | 9) ‘Professional client” means a client | (9) ‘professional client’ means a Agreed silence procedure 20130912
—para | meeting the criterialaid down in meeting the criterialaid down in client meeting the criterialaid down : . .
9_ Annex I: Annex 1: in Annex Il (9) “‘professional client” means a client

: ' ' ' meeting the criterialaid down in Annex I1;

point 9

249, Art. 4 | 10) ‘Retail client” means a client who | 10) ‘Retail client” means a client who | (10) ‘retail client’ means a client who | Agreed silence procedure 20130912
—para | isnot aprofessiona client; isnot a professional client; isnot a professional client; S : .
2_ (10) ‘retqll cllent.’ means a client who is not
point a professional client;
10

250. Art. 4 | 11) "SME growth market" means a 11)*SME growth market’ means a (11) 'SME growth market' means a 20130704 trilogue: agreed in principle
—para | MTF that isregistered asan SME MTF that is registered asan SME MTF that is registered asan SME , ,
2- growth market in accordance with growth market in accordance with growth market in accordance with _(11) SM E growth market’ meansa MT'.: that
point | Article 35; Article 35; Article 35; is registered as an SME growth market in
11 accordance with Article 35;

251. Art. 4 | 12) "Small and medium-sized 12)*Small and medium-sized (12) “small and medium-sized 20130704 trilogue: agreed to consider
—para | enterprise” for the purposes of this enterprise’ for the purposes of this enterprise’ // means a company that whether any barrier to using 200 000 000
2- Directive, means acompany that had | Directive, means acompany that had | hasan average market capitalisation | threshold arising from interaction with other
point an average market capitalisation of an average market capitalisation of of less than EUR 200 000 000; legislation. Commission  subsequently
12 less than EUR 100 000 000 on the less than EUR 100 000 000 on the advised there is no such barrier.

basis of end-year quotes for the
previous three calendar years;

basis of end-year quotes for the
previous three calendar years;

20131009 trilogue: agreed subject to
agreement of overall market structure
package

12)‘Small and medium-sized enterprise’ for
the purposes of this Directive, means a
company that had an average market
capitalisation of less than EUR 200 000 000
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on the basis of end-year quotes for the
previous three calendar years;

252. Art. 4 | 13) ‘Limit order’ means an order to 13) ‘Limit order’ means an order to (13) “limit order’ means an order to Agreed silence procedure 20130912
—para | buy or sell afinancial instrument at buy or sell afinancial instrument at its | buy or sell afinancial instrument at o ,
2- its specified price limit or better and specified price limit or better and for | its specified price limit or better and (13) I|_m|t o_rde_r Means an °Tder - bl!y or
point for a specified size; a specified size; for a specified size; se!l af_| nz_;tnmal i i 1S SIS sp_e(_:|f|e(_j
13 price limit or better and for a specified size;
253. Art. 4 | 14) ‘Financial instrument” means 14) *Financial instrument” means (14) “financial instrument” means Agreed silence procedure 20130912
—para | thoseinstruments specified in those instruments specified in Section | those instruments specified in - — ,
2- Section C of Annex I; C of Annex [; Section C of Annex I; .(14) MG LE IS TiEl ”_‘ea”Sthose
point instruments specified in Section C of
14 Annex |;
254, Art. 4 | 15) ‘Money-market instruments’ 15) ‘Money-market instruments’ (15) ‘money-market instruments’ Agreed silence procedure 20130912
—para | meansthose classes of instruments means those classes of instruments means those classes of instruments . ket i ,
2- which are normally dealt in on the which are normally dealt in on the which are normally dealt in on the %5) rrlloney—mafr . ITEETs hi rrT]]eans
point | money market, such as treasury bills, | money market, such astreasury bills, | money market, such as treasury bills, | 0se aIIC a(;s;:s 0 mr?truments W klc arﬁ
15 certificates of deposit and commercial | certificates of deposit and commercial | certificates of deposit and e Tz I} @ 22 LI ENUTS METs) MEihEn EIE
papers and excluding instruments of papers and excluding instruments of commercial papers and excluding 25 IEEE Uy bills, certificates of deposit "?‘”d
payment; payment; instruments of payment; pommerqal papers  and - excluding
instruments of payment;
255. Art. 4 | 16) ‘Home Member State’ means: [...] [Moved to MiFIR row 136 with | (16) ‘home Member State’ means: Agreed silence procedure 20131008
— para addition of point (c) on data service . .
9_ providers. Otherwise contentt T: inclusion or not of APA/ARM/CTP
point identical] T: inclusion of definition in MiFID or
16 MiFIR
Technical group 29 08
See identical text in MiFIR row 136; plus
APA/ARM/CTP included (new paint c)
256. Art. 4 | () in the case of investment firms: [...] [Moved to MiFIR row 136 with | (a) in the case of investment firms: Agreed silence procedure 20131008
— para addition of point (c) on data service
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2o UERETE  OMENEE  GENET T: inclusion in MiFID or MiFIR
point identical]
16 -
subpoi .
nta Technical group 29 08
Seeidentical text in MiFIR row 136
257. Art. 4 | (i) if theinvestment firm is a natural [...] [Moved to MiFIR row 136 with | (i) if the investment firm is a natural Agreed silence procedure 20131008
—para | person, the Member State in which its | addition of point (c) on data service | person, the Member State in whichits | __ S .
2- head office is situated,; providers. Otherwise content | head officeis situated; T:inclusionin MiFID or MiFIR
point identical]
16 -
subpoi Technical group 29 08
nta- See identical text in MiFIR row 136
subppo
inti
258. Art. 4 | (ii) if theinvestment firmisalegal [...] (ii) if the investment firm is alegal Agreed silence procedure 20131008
—para | person, the Member Statein which its person, the Member State in whichits | __ . lusion in Mi ;
2= registered office is situated: registered office is situated: T:inclusonin MIFID or MiFIR
point
16 -
subpoi Technical group 29 08
nta- See identical text in MiFIR row 136
subpoi
nt ii
250. Art. 4 | (iii) if theinvestment firm has, under | [...] (iii) if the investment firm has, under | Agreed silence procedure 20131008
—para | itsnational law, no registered office, its national law, no registered office, Cinclusion in Mi ;
2- | theMember Statein which its head the Member State in whichitshead | 1+ Nclusion in MIFID or MiFIR
point officeis situated; officeis situated;
16 -
subpoi Technical group 29 08
nta- Seeidentical text in MiFIR row 136
subpoi
nt iii
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260. Art. 4 | (b) inthe case of aregulated market, | [...] (b) in the case of aregulated market, | Agreed silence procedure 20131008
— para | the Member State in which the the Member State in which the . S .
2- regulated market is registered or, if regulated market isregistered or, if | 1+ inclusionin MiFID or MiFIR
point under the law of that Member State it under the law of that Member State it
16 - has no registered office, the Member has no registered office, the Member
subpoi | State in which the head office of the State in which the head office of the | Technical group 29 08
ntb regulated market is situated; regulated market is situated; Seeidentical text in MIiEIR row 136
261. Art. 4 | 17)*Host Member State” means the [...] [Moved to MIFIR row 137. | (17) ‘host Member State’ means the Agreed silence procedure 20131008
—para | Member State, other than the home Substance identical .] Member State, other than the home : S .
2- Member State, in which an Member State, in which an T:inclusionin MiFID or MiFIR
point investment firm has a branch or investment firm has a branch or Technical group 29 08
17 performs services and/or activities or performs services and/or activities or
the Member State in which a the Member State in which a Seeidentical text in MiFIR row 137
regulated market provides appropriate regulated market provides
arrangements so as to facilitate access appropriate arrangements so asto
to trading on its system by remote facilitate accessto trading on its
members or participants established system by remote members or
in that same Member State; participants established in that same
Member State;
262. Art. 4 | 18)‘Competent authority’ means the 18) ‘Competent authority’ means the | (18) ‘competent authority’ means the | Agreed silence procedure 20130912
—para | authority, designated by each authority, designated by each Member | authority, designated by each . .,
2- Member State in accordance with State in accordance with Article 69, Member State in accordance with (18) CET RETErE authority” means _the
point Article 48, unless otherwise specified | unless otherwise specified in this Article 69, unless otherwise specified guthorlty, des gnate(_j by each Member State
18 in this Directive; Directive; in this Directive; n acpordanc_e_ W.'th . Art.' cle .69’ unless
otherwise specified in this Directive;
263. Art. 4 | 19)‘Credit institutions” means credit 19) ‘Credit institutions” means credit | (19) ‘credit institution’ means a Agreed silence procedure 20131008
—para | institutions as defined under institutions as defined under Directive | credit institution as defined under ;
2- | Directive 2006/48/EC ; 2006/48/EC; Directive 2006/48/EC; Ty reEeroamiin Croly
gg' nt Technical group 29 08

(19) “credit institution’ means a credit
institution as defined in point (1) of Article
4(1) of Regulation (EU) No 575/2013;
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264. Art. 4 | 20)'UCITS management company’ 20) ‘UCITS management company’ (20) “UCITS management company’ | Agreed silence procedure 20130912
—para | means amanagement company as means a management company as means a management company as . ,
2— | defined in Directive 2009/65/EC of | defined in Directive 2009/65/EC of | defined in Directive 2009/65/EC of | (20) “UCITS management company” means
point the European Parliament and of the the European Parliament and of the the European Parliament and of the amanagement company as defined in
20 Council of 13 July 2009 on the Council of 13 July 2009 on the Council of 13 July 2009 on the Dlreetite 2009/65/EC of the_European
coordination of laws, regulationsand | coordination of laws, regulationsand | coordination of laws, regulations and Rl andiol _the _CounC|I of 13 July
administrative provisions relating to administrative provisions relating to administrative provisions relating to 2009 on the coord 2 1721 Of NI ..
undertakings for undertakings for collective investment | undertakings for collective regu!aﬂons cie adn_u LB R TR El )
collective investment in transferable | in transferable securities (UCITS) investment in transferable securities _rel =g qndertakl ngs for coll EITE
securities (UCITS) !; 22. (UCITS) mvestme?t in transferable securities
(UCITS);
265. Art. 4 | 21)‘Tied agent” means a natural or 21) ‘Tied agent” means a natural or (21) “tied agent” means a natural or Agreed silence procedure 20130912
—para | lega person who, under the full and legal person who, under the full and legal person who, under the full and " ,
2- unconditional responsibility of only unconditional responsibility of only unconditional responsibility of only (21) ‘tied agent’ means a natural or _Iegal
point oneinvestment firm on whose behalf | oneinvestment firm on whose behalf | oneinvestment firm on whose behalf | PESON ‘.Nh(?' under the full a'?d uncond|t|qnal
21 it acts, promotes investment and/or it acts, promotes investment and/or it acts, promotes investment and/or responsibility Of. only one (= et firm
ancillary servicesto clients or ancillary servicesto clients or ancillary servicesto clients or on whose bghalf UERE FRoaEa = el
prospective clients, receives and prospective clients, receives and prospective clients, receives and and/or _anmllgry ceiilEes 1 ElETiES N
transmits instructions or ordersfrom | transmitsinstructions or ordersfrom | transmitsinstructions or orders from | Prospective clients, recaives and ETETIS
the client in respect of investment the client in respect of investment the client in respect of investment EIUENCTS ©f orders ”O'_m itie cI_|ent N
services or financial instruments, services or financial instruments, services or financial instruments, iEzget of IRTETMEN EERTEES CF e e,
places financial instruments or places financial instruments or places financial instruments or TTEIUTER plac&s fmgnmal L T=1.29 (o)
provides advice to clients or provides advice to clients or provides advice to clients or provides advice to dlients or prospective
prospective clients in respect of those | prospective clientsin respect of those | prospective clientsin respect of those f:llents I fe2pes of those financial
financial instruments or services; financial instruments or services; financial instruments or services; IFEIUETEOF Saees
266. Art. 4 | 22)‘Branch’ means a place of 22) ‘Branch’ means a place of | (22) ‘branch’ means a place of Agreed silence procedure 20130912
—para | business other than the head office business other than the head office | business other than the head office . , .
2- which isa part of an investment firm, | which is a part of an investment firm, | whichis a part of an investment firm, | (22) ‘branch” means a place of business
other than the head office which is a part of

OJ L 375, 31.12.1985, p. 3 0 302, 17.11.2009, p. 32 O . Directive as last amended by Directive 2001/108/EC of the European Parliament and of the Council
(OJL 41, 13.2.2002, p. 35).

2 0JL 302, 17.11.2009, p. 32.

2 OJL 302, 17.11.2009, p. 32.

3 OJL 302, 17.11.2009, p. 32.
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point which has no legal personality and which has no legal personality and | which has no legal personality and an investment firm, which has no legal
22 which provides investment services which provides investment services | which provides investment services personality and which provides investment
and/or activitiesand whichmay also | and/or activities and which may also | and/or activities and which may also | services and/or activities and which may
perform ancillary services for which provide ancillary services for which | perform ancillary services for which | also perform ancillary services for which the
the investment firm has been the investment firm has been | theinvestment firm has been investment firm has been authorised; al the
authorised; all the places of business | authorised; all the places of business | authorised; all the places of business | places of business set up in the same
set up in the same Member State by set up in the same Member State by | set up in the same Member State by Member State by an investment firm with
an investment firm with headquarters | an investment firm with headquarters | an investment firm with headquarters | headquarters in another Member State shall
in another Member State shall be in another Member State shall be | inanother Member State shall be be regarded as a single branch;
regarded as a single branch; regarded as a single branch; regarded as a single branch;
267. Art. 4 | 23)*Qualifying holding’ means any 23) “‘Qualifying holding” means any (23) “‘qualifying holding’ means a Agreed silence procedure 20130912
—para | direct or indirect holdingin an direct or indirect holding in an direct or indirect holding in an . o . .
2- investment firm which represents investment firm which represents 10 investment firm which represents _(23.) qual|fy_| ng _hoIdmg Means a d|rect. o
point | 10 % or more of the capital or of the | % or more of the capital or of the 10 % or more of the capital or of the | Indirect holding in an investment firm which
23 voting rights, asset out in Articles9 | voting rights, as set out in Articles9 voting rights, as set out in Articles 9 IEoTEEer 1.0 % or more of _the C"?‘F"t""' or of
and 10 of Directive 2004/109/EC, | and 10 of Directive 2004/109/EC, and 10 of Directive 2004/109/EC of | € voting rights, as set out in Articles 9 and
taking into account the conditions taking into account the conditions the European Parliament and of the 10 of D|recft|ve 2004/109/EC  of : the
regarding aggregation thereof laid regarding aggregation thereof laid Council of 15 December 2004 on the | European Parliament and of the 90“'?‘3" i
down in Article 12(4) and (5) of that | down in Article 12(4) and (5) of that harmonisation of transparency 15 December 2004_ et ha_rmonlsa_tlon of
Directive, or which makesit possible | Directive, or which makesit possible | requirementsin relation to CEMELENENGY [ METENS T relatlon_ e
to exercise asignificant influence to exercise asignificant influence infor mation about issuers whose mformatlpn about ISSUErS whose securities
over the management of the over the management of the securities are admitted to tradingon | &€ admitted to trading on a regulated
investment firm in which that holding | investment firm in which that holding | a regulated market?, taking into market’, teking into account the conditions
subsists; subsists; account the conditions regarding regarding aggregation thereof laid down in
aggregation thereof laid down in Art.| cle 12(4) anq 5) qf that D|rect|\(e, or
Article 12(4) and (5) of that which makes it possble to exerdse a
Directive, or which makesit possible | Significant influence over the management
to exercise a significant influence of th_e investment firm in which that holding
over the management of the subsists;
investment firm in which that holding
subsists;
OJL 390, 31.12.2004, p. 38.
2 OJL 390, 31.12.2004, p. 38.
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268. Art. 4 | 24)*Parent undertaking” means a 24) “‘Parent undertaking’ means a (24) “parent undertaking’ means a Agreed silence procedure 20130912
—para | parent undertaking as defined in parent undertaking as defined in parent undertaking as defined in . dertaking’
2- Articles 1 and 2 of Seventh Council Articles 1 and 2 of Seventh Council Articles 1 and 2 of Seventh Council (24) pareineei i JMmeansiAipATC:
point | Directive 83/349/EEC of 13 June Directive 83/349/EEC of 13 June Directive 83/349/EEC of undertaking as defined in Articles 1 and 2 of
24 1983 on consolidated accounts"; 1983 on consolidated accounts™; 13 June 1983 on consolidated Seventh Coundil Directive 83/349/EEC of
accounts?: 13 June 1983 on consolidated accounts’;
2609. Art. 4 | 25)‘Subsidiary’ means a subsidiary 25) ‘Subsidiary’ means a subsidiary (25) ‘subsidiary’ means a subsidiary | Agreed silence procedure 20130912
—para | undertaking as defined in Articles 1 undertaking as defined in Articles 1 undertaking as defined in Articles 1 . e -
2- | and 2 of Directive 83/349/EEC, and 2 of Directive 83/349/EEC, and 2 of Directive 83/349/EEC, (25) “subsidiary” means a subsidiary
point including any subsidiary of a including any subsidiary of a including any subsidiary of a “'?de”_ak' ng as defined In Am_de; land 2 of
25 subsidiary undertaking of an ultimate | subsidiary undertaking of an ultimate | subsidiary undertaking of an ultimate Dll;epél_ve 83{349/ EES: incl ug' ”gaif‘y -
parent undertaking; parent undertaking; parent undertaking; sbatieylon sty s ndlaiion
ultimate parent undertaking;
270. Art. 4 | 26)‘Close links” means a situationin | [...] [Moved to MiFIR row 138. | (26) ‘close links” means a situation in | Agreed silence procedure 20131008
—para | whichtwo or more natural or legal Content identical ] which two or more natural or legal Cinclusion in Mi ;
2- persons are linked by: persons are linked by: T:inclusonin MIFID or MiFIR
gg' nt Technical group 29 08
Seeidentica text in MiFIR row 138
271. Art. 4 | —'participation’ which means the L[] (a) 'participation’ which means the Agreed silence procedure 20131008
—para | ownership, direct or by way of ownership, direct or by way of . S .
2- control, of 20% or more of the voting control, of 20% or more of the voting T:inclusionin MiFID or MiFIR
ggi nt rights or capital of an undertaking; rights or capital of an undertaking; Technical group 29 08
indent Seeidentical text in MiFIR row 138
1

OJL 193, 18.7.1983, p. 1. Directive as last amended by Directive 2003/51/EC of the European Parliament and of the Council (OJ L 178, 17.7.2003, p. 16).

OJL 193, 18.7.1983, p. 1. Directive as last amended by Directive 2003/5L/EC of the European Parliament and of the Council (OJL 178, 17.7.2003,
p. 16).

OJL 193, 18.7.1983, p. 1.

OJL 193, 18.7.1983, p. 1.
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272. Art. 4 | —'control' which meansthe [...] (b) 'control’ which means the Agreed silence procedure 20131008
—para | relationship between a parent relationship between a parent ; S .
2 undertaking and a subsidiary, in all undertaking and asubsidiary, inall | 1+ inclusionin MiFID or MiFIR
point | the casesreferred toin Article 1(1) the cases referred to in Article 1(1) Technical group 29 08
26 — and (2) of Directive 83/349/EEC, or a and (2) of Directive 83/349/EEC, or a
indent | similar relationship between any similar relationship between any Seeidentical text in MiFIR row 138
2 natural or legal person and an natural or legal person and an
undertaking, any subsidiary undertaking, any subsidiary
undertaking of a subsidiary undertaking of a subsidiary
undertaking also being considered a undertaking also being considered a
subsidiary of the parent undertaking subsidiary of the parent undertaking
which is at the head of those which is at the head of those
undertakings; undertakings;
273. Art. 4 | —asituation in which they are [...] (c) asituation in which they are Agreed silence procedure 20131008
— para | permanently linked to one and the permanently linked to one and the . S .
2= same person by a control relationship; same person by a control T:inclusionin MiFID or MiFIR
gg' nt relationship; Technical group 29 08
indent See identical text in MiFIR row 138
3
274. Art. 4 | 27) "Management body" means the 27) ‘Management body’ means the (27) “management body’ means the Agreed silence procedure 20131126
—para | governing body of afirm, comprising | [...] body or bodies of aninvestment | governing body of afirm or data , .
2- the supervisory and the managerial h]n or o)f/ amarket operator or of a services provider, comprising the T:_ allgn_ o CRDIV _and check consistency
point functions, which has the ultimate data reporting services provider, supervisory and the managerial with definitionsin MiFIR
27 decision-making authority and is appointed in accordance with the functions, which has the ultimate

empowered to set the firm's strategy,
objectives and overall direction.
Management body shall include
persons who effectively direct the
business of the firm

national law, which is empowered to
set the entity's strategy objectives and
overall direction, and which oversees
and monitors management decision-
making. This shall include persons
who effectively direct the business of

decision-making authority and is
empowered to set the firm's or data
services provider's strategy,
objectives and overall direction.
Management body shall include
persons who effectively direct the
business of the firm;

Technical group 29 08

Definitions relating to corporate governance
to be reviewed in light of the COM non-
paper on the corporate governance Articles

27) ‘Management body’ means the [...]
body or bodies of an investment firm,
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the entity. market operator or data reporting services
provider, appointed in accordance with
national law, which are empowered to set
the entity's strategy, objectives and overall
direction, and which oversee and monitor
management decision-making and include
persons who effectively direct the business
of the entity.

Trilogue 20131009: agreed in principle
subject to finalisation of detailed drafting by
technical group

Technical group 22 10

Confirmed that drafting consistent with
COM non-paper proposals

274a. Where, according to national law, Agreed silence procedure 20131126
management body comprises different
bodies with specific functions, the
requirements of this Directive shall

T: align to CRDIV and check consistency
with definitionsin MiFIR

apply only to those members of the Technical group 29 08
management body to whom the

applicable national 1aw assigns the Delete

respective responsibility; Not included in CRDIV

Trilogue 20131009: agreed in principle
subject to finalisation of detailed drafting by
technical group

Technical group 22 10
No change to proposal

[..]
Technical group 2 12
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Consider including recital 55 from CRDIV
Technical group 17 12

Revised suggestion following objection in
Council (CRDIV contains the same clause)

Where, according to national  law,
management body comprises different
bodies with  specific  functions, the
requirements of this Directive shall apply
only to those members of the management
body to whom the applicable national law
assigns the respective responsibility;

Technical meeting 20140114

Revised suggestion following Commission
comment. Drafting aligned to Article 3(2)
CRDIV.

Where this Directive refers to the
management body and, pursuant to national
law, the manageria and supervisory
functions of the management body are
assigned to different bodies or different
members within one body, the Member State
shall identify the bodies or members of the
management body responsible in accordance
with its national law, unless otherwise
specified by this Directive.

275.

Art. 4
— para
2 -
point
28

28) "Management body in its [...]
supervisory function" means the
management body acting in its
supervisory function of overseeing
and monitoring management
decision-making;

(28) 'management body in its
supervisory function' means the
management body acting in its
supervisory function of overseeing
and monitoring management
decision-making;

Agreed silence procedure 20131126

T: align to CRDIV and check consistency
with definitionsin MiFIR

Technical group 29 08
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Definitions relating to corporate governance
to be reviewed in light of the COM non-
paper on the corporate governance Articles

(28) 'management body in its supervisory
function' means the management body
acting in its role of overseeing and
monitoring management decision-making;
Trilogue 20131009: agreed in principle
subject to finalisation of detailed drafting by
technical group

Technical group 22 10

Confirmed that drafting consistent with
COM non-paper proposals

Technical meeting 2 12

"Supervisory function" changed to "role"
above, in line with CRDIV

276.

Art. 4
— para
2—
point
29

29) "Senior management" means
those individuals who exercise
executive functions with a firm and
who are responsible and accountable
for the day-to-day management of the
firm, including the implementation of
the policies concerning the
distribution of services and products
to clients by the firm and its
personnel;

29) “Senior management’ means
those individuals who exercise
executive functions within an
investment firm or a market operator
or adata reporting services provider
and who are responsible and
accountable to the management body
for the day-to-day management of the

entity;

(29) 'senior management' means
individuals who exercise executive
functions with a firm and who are
responsible and accountable for the
day-to-day management of the firm,
including the implementation of the
policies concerning the distribution of
services and products to clients by the
firm and its personnel;

Agreed silence procedure 20131126

T: align to CRDIV and check consistency
with definitionsin MiFIR

Technical group 29 08

Definitions relating to corporate governance
to be reviewed in light of the COM non-
paper on the corporate governance Articles

29) ‘Senior management’” means those
natural persons who exercise executive
functions within an investment firm or a
market operator or a data reporting services
provider and who are responsible and
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accountable to the management body for the
day-to-day management of the entity,
including the implementation of the
policies concerning the distribution of
services and products to clients by the
firm and its personnel;

Trilogue 20131009: agreed in principle
subject to finalisation of detailed drafting by
technical group

Technical group 22 10

Confirmed that drafting consistent with
COM non-paper proposals

277.

Art. 4
- para

point
30

30) "Algorithmic trading" means
trading in financial instruments where
a computer algorithm automatically
determines individual parameters of
orders such as whether to initiate the
order, the timing, price or quantity of
the order or how to manage the order
after its submission, with limited or
no human intervention. This
definition does not include any
system that is only used for the
purpose of routing orders to one or
more trading venues or for the
confirmation of orders;

30) ‘Algorithmic trading’ means
trading in financial instruments where
a computer algorithm automatically
determines individual parameters of
orders such as whether to initiate the
order, the timing, price or quantity of
the order or how to manage the order
after its submission, with limited or
no human intervention. This
definition does not include any
system that is only used for the
purpose of routing orders to one or
more trading venues or for the
confirmation of orders;

30) ‘Algorithmic trading’ means
trading in financial instruments where
a computer algorithm automatically
determines individual parameters of
orders such as whether to initiate the
order, the timing, price or quantity of
the order or how to manage the order
after its submission, with limited or
no human intervention. This
definition does not include any
system that is only used for the
purpose of routing orders to one or
more trading venues or for the
confirmation of orders or to execute
client orders or to fulfil any legal
obligation through the
determination of a parameter of the
order; or to the processing of
executed transactions;

Agreed silence procedure 20131219

Trilogue 20131009: agreement in principle
on trading controls. Technical group to
prepare drafting.

Technical group 1311

COM concerned that EP addition creates
loophole.

Possibly replace by a clarifying recital.
COM to suggest wording

Technical group 26 11

To be discussed at technical group,
following input sent by Commission

Technical group 3 12

Commission services technical drafting
suggestion

30) ‘Algorithmic trading’ means trading in
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financial instruments where a computer
algorithm automatically determines
individual parameters of orders such as
whether to initiate the order, the timing,
price or quantity of the order or how to
manage the order after its submission, with
limted or no human intervention. This
definition does not include any system that
isonly used for the purpose of routing orders
to one or more trading venues or for the
processing of orders involving no
determination of any trading parameters
or for the confirmation of orders or the post-
trade processing of executed transactions;

Technical group telecon 20131211

Changed "for" to "or" above

278. Art. 4 (30a) "high-freguency trading' Agreed silence procedure 20131219
— para algorithmic trading i
2E 21 nezgz aI%ﬂgtrurrr:gntrsa alcns%égds Trilogue 20131009: agreement in principle
point where the physical latency of the on trading controls. Technical group to
30a mechanism for transmitting, prepare drafting.
(new) cancelling or modifying orders - Technical group 13 11
becomes the determining factor in
the time taken to communicatethe | [--]
instruction to a trading venue or to
execute a transaction;
279. Art. 4 30a) ‘High frequency algorithmic | (30b) 'high-frequency trading Agreed silence procedure 20131219
— para trading  technique means any | strategy’ means a trading strategy ; ) : o
2- algorithmic trading technique | for dealing on own-account in a Trlloqu 20131000: CQTEEIMET (D FITE ple
point characterised by: financial instrument which involves | 9" tradlgg f;:_ontrols. Technical group to
30b inf intended high-frequency trading and has at prepare drating.
(new) (a) _infrastructure _inten 10 || east two of the followi ng Technical group 13 11

minimise network and other types of
latencies, including at |east one of the

characteristics:

Page 65 of 170



- EJROPOS 2AH
m EURGPSKY PARLAMENT

FRPOMEACKY TAPNAMERT
JROPAISCHTS PARLAMENT FLURCOPE
PARLEMENT SUROPEEN PAl I
AMENTAS  EUROFAT 2AHLA

FARLAMENT EUROPEJSKI

PARLAMENTD FUROPED

EVRC 5K PARLAMENT

OPEW =UHOPEES PASLEMER
=] PARLAMENTUL ELROPEAN
EURCOPAN PARLAMENTTI EJROPAPARLAMENTET

COM

Council

EP

Compromise

following facilities for algorithmic
order entry: co- location, proximity
hosting or high speed direct electronic
aCCess,

(b) system determination of order
initiation, generating, routing or
execution without human intervention
for individual trades or orders; and

(c) high message intraday rates which
constitute orders, quotes  or
cancellations.

(i) it uses co-location facilities, direct
market access or proximity hosting;

(i) it relates to a daily portfolio
turnover of at least 50 %;

(iii) the proportion of orders
cancelled (including partial
cancellations) exceeds 20 %;

(iv) the majority of positions taken
are unwound within the same day;

(v) over 50 % of the orders or
transactions made on trading venues
offering discounts or rebates to
orderswhich provide liquidity are
eligible for such rebates;

Council term: Used in rows 185 and 197

EP term: used in row 477. Adapt 477 and
use Council text here

30a) ‘High frequency algorithmic trading
technique _means any algorithmic trading
technique characterised by:

(@) infrastructure intended to minimise
network and other types of latencies,
including at least one of the following
facilities for algorithmic order entry: co-
location, proximity hosting or high speed
direct electronic access,

(b) system determination of order initiation,
generating, routing or execution without
human intervention for individual trades or
orders; and

(c) high message intraday rates which
constitute orders, quotes or cancellations.

280.

Art. 4
— para
2—
point
31

31) "Direct electronic access' in
relation to atrading venue, means an
arrangement where a member or
participant of atrading venue permits
aperson to use its trading code so the
person can electronically transmit
ordersrelating to afinancial
instrument directly to the trading
venue. This definition includes such
an arrangement whether or not it also
involves the use by the person of the
infrastructure of the member or
participant, or any connecting system
provided by the member or

31) ‘Direct electronic access’ means,
inrelation to atrading venue|[...] an
arrangement where a member or
participant of atrading venue permits
aperson to use its trading code so the
person can electronically transmit
ordersrelating to afinancial
instrument directly to the trading
venue. This definition includes such
an arrangement whether or not it also
involves the use by the person of the
infrastructure of the member or
participant, or any connecting system
provided by the member or

| (31a) " direct market access'
means an arrangement where a
member or participant of a trading
venue permits a person to useits
trading code so the person can
transmit orders electronically to the
investment firm'sinternal electronic
trading systems for automatic
onward transmission under the
investment firm'strading codeto a
specified trading venue;

Agreed silence procedure 20131126
[See aso EP row 282]

Trilogue 20131009: technical group to
prepare drafting based on COM non-paper
with reinforced controls for sponsored
access.

Technical meeting 23 10

Agreed to take definition from COM non-
paper

"Direct electronic access' means-inrelation
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participant, to transmit the orders; participant, to transmit the orders; to-atrading venue, means—an arrangement
where a member or participant or_client of a
trading venue permits a person to use its
trading code so the person can electronically
transmit orders relating to a financial
instrument directly to the trading venue.
This  definition  includes sueh—an
arrangements whether—or—net-it-alss which
involves the use by the person of the
infrastructure of the member or participant
or_client, or any connecting system provided
by the member or participant or_client, to
transmit the orders (direct market access)
and those arrangements where this
infrastructure is not used by that person
(sponsor ed access).

Technical meeting 2 10

or" changed to "and" above, following
comment in Council

281. Art. 4 [Moved to row 280]
- para
2—
point
3la
(new)
282. Art. 4 (31b) 'sponsored and naked market | Agreed silence procedure 20131126
— para access means an arrangement .
2- where a member or participant of a | [S5€€ Council row 280 2nd parg]
point trading venue permitsapersonto | Trilogue 20130911: agreed to include
31b useits tradl_ng code so the person explicit ban on naked market access.
(new) can transmit orders electronically Treatment of sponsored market access to be
under theinvestment firm'strading | considered in light of Commission proposals
code to a specified trading venue for allowing this with tight controls, taking
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without the orders being routed
through theinvestment firm's
internal electronic trading systems;

account of ESMA
Commission text.

Trilogue 20131009: technical group to
prepare drafting based on COM non-paper
with reinforced controls for sponsored
access.

Technical meeting 23 10
[...]

Covered elsewhere. Row 280 includes
definition of sponsored access. Direct
electronic access without risk controls (ie
naked access) prohibited in row 482 so
separate definition no longer needed.

guidelines  and

283. Art. 4 | 32) "Market Abuse Regulation” 32) ‘Market Abuse Regulation’ | [Deleted by lawyer linguists] Agreed silence procedure 20131008
—para | means Regulation (EC) No .../... of means Regulation (EC) No .../... of .
2= the European Parliament and of the | the European Parliament and of the | [Deleted by lawyer linguists]
point Council oninsider dealing and Council oninsider dealing and market
32 market manipulation (market abuse); | manipulation (market abuse);

284. Art. 4 | 33) "Cross-selling practice" means 33) ‘Cross-selling practice’ meansthe | (33) ‘cross-selling practice’' meansthe | Agreed silence procedure 20130912
—para | the offering of an investment service | offering of an investment service offering of an investment service , : o,
2- together with another service or together with another service or together with another service or (33) . CrOSS'SQ”_' g [FEBiee [resis the
point product as part of a package or asa product as part of a package or as a product as part of a package or asa of_fen ng of an ITTENIEr S2nfiee together
33 condition for the same agreement or | condition for the same agreement or | condition for the same agreement or | With another service or product as part of a

package. package; package. package or as a condition for the same
agreement or package.

285. Art. 4 (33a) 'insurance-based investment' Agreed silence procedure 20131219
— para means an insurance contract where . . L
2_ the amount payable to the client is T mechanism for including m_surancebased
point exposed to the market value of an ITYEE T strl_Jctured q§posts and PRIPs
33a asset or payout from an asset or in light of _polltlcal dgason_s on row 167.
(new) reference value, and where the client Check consistency with decisions on 162,

168-171, 286.
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does not directly hold the asset;

Trilogue 20130904: Commission to prepare
proposal for transitiona incluson of
insurance pending adoption of IMD2

Trilogue 20131009: Commission to prepare
revised non-paper including direct sales of
insurance and product intervention/product
governance.

Trilogue 20131204: consideration to be
given to amendment of certain provisions of
IMD1 rather than inclusion here.

Technical group telecon 20131211

Political decision clear that if insurance to
be included it will be through a different
mechanism.  Technical group therefore
proposes deletion of this definition.

[..]

286.

Art. 4
— para
2 -
point
33b
(new)

(33b) ‘investment product’ means an
product where the amount payable
to the client is determined with
reference to the value of financial
instruments or the product isa
structured deposit or the product is
an insurance-based investment or
the product is a packaged retail
investment product as defined in
Article ... of Directive...../..../EU
[PRIPS];

Agreed silence procedure 20131219

T: mechanism for including insurance-based
investments, structured deposits and PRIPs
in light of political decisions on row 167.
Check consistency with decisions on 162,
168-171, 285.

Technical group 28 08
linked to rows 162 and 168ff

Issue to be reverted to once political
decision on insurance products has been
taken. If insurance included, include
structured deposit in definition; if not may
be sufficient to add specific references to
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structured deposits where needed.

Trilogue 20130904: Commission to prepare
proposal for transitiona inclusion of
insurance pending adoption of IMD2

Trilogue 20131009: Commission to prepare
revised non-paper including direct sales of
insurance and product intervention/product
governance.

Technical group telecon 20131211

Political decision clear that if insurance to
be included it will be through a different
mechanism.  Technical group therefore
proposes deletion of this definition.
Structured deposits are already included via
row 168.

[..]
287. Art. 4 (33c) “discretionary portfolio Agreed silence procedure 20130912
— para management’ means portfolio
2- management where the mandate L]
point from the client allows the portfolio [Deleted on basis that row 246 already
33c manager discretion to select the defines discretionary portfolio management]
(new) investment products or financial
instrumentsin which the client's
funds are invested;
288. Art. 4 (33d) 'Third-country firm' meansa | Agreed silence procedure 20131008
- para firm that would be an investment . : A
2- firm or market operator if its head T'. inclusion 67 lig! of de_f|n|t|on and
point office were located within the Union. aignment to Articles. Consider whethgr
33 _refe_ren_ce needs to be made to credit
(new) institutions.

Technical group 29 08
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Seerevised text in MiFIR row 131

289.

34) “Structured deposit’ means a
deposit in accordance with Article 1
(1) of Directive 94/19/EC that isfully
repayable at maturity on terms under
which any interest or premium will be
paid (or isat risk) according to a
formulainvolving factors such as: (i)
an index or combination of indices,
excluding variable rate deposits
whose return is directly linked to an
interest rate index such as EURIBOR
or LIBOR; (ii) aMiFID financial
instrument or combination of such
financial instruments; (iii) a
commodity or combination of
commodities; or (iv) aforeign
exchange rate or combination of
foreign exchange rates;

Agreed silence procedure 20131008

T: where/lhow best to include structured
deposits within scope. Check consistency
between rows 162, 168-171, 286, 289

Technical group 28 08

Include definition. Commission to propose
for consideration additional wording on
inclusion of accounts linked to physical non-
fungible assets (eg fine wine, art)

34) ‘Structured deposit’ means a deposit in
accordance with Article 1 (1) of Directive
94/19/EC that is fully repayable at maturity
on terms under which any interest or
premium_ will be pad (or is at risk)
according to a formula involving factors
such as. (i) an index or combination of
indices, excluding variable rate deposits
whose return is directly linked to an interest
rate index such as EURIBOR or LIBOR; (ii)
a MiFID financia instrument  or
combination of such financia instruments;
(iii) a commodity or combination of
commodities; or (iv) aforeign exchange rate
or combination of foreign exchange rates;

Technical group 05 09

Bracketed part added to cover deposits
linked eg to art or fine wine which would
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not be covered by the commodity definition
as they are not fungible. "Non-physical"
added to cover eg intellectual property rights
which are a non-physical asset.

34) ‘Structured deposit’ means a deposit in
accordance with Article 1 (1) of Directive
94/19/EC that is fully repayable at maturity
on terms under which any interest or
premium_ will be pad (or is at risk)
according to a formula involving factors
such as. (i) an index or combination of
indices, excluding variable rate deposits
whose return is directly linked to an interest
rate index such as EURIBOR or LIBOR; (ii)
a__ MiFID financid instrument _ or
combination of such financial instruments;
(iii) a commodity or combination of
commodities or other [physical or non-
physical] non-fungible assets'; or (iv) a
foreign exchange rate or combination of
foreign exchange rates;

290. 35) ‘Central Securities Depositories Agreed silence procedure 20131219

(CSDs)’ means Central Securities e i .
Depositories as defined in Requlation T: definition of CSD. (Political decisions on

[ 1 (CSDR). inclusion/exclusion taken el sewhere)
Technical group 29 08

Assuming definition is needed in light of
political decisions, if CSD finalised in time,
refer to relevant Article (draft below);
otherwise review row 206.

35) ‘Central Securities Depositories (CSDs)’
means Central Securities Depositories as
defined in point (1) of Article 2(1) of
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Regulation [ ] (CSDR).

291. 37) “durable medium” means any Agreed silence procedure 20131008
instrument which . . :
T: incluson or not of durable medium
(a) enables a client to store definition. Content identical to definition in
information addressed personally to existing MiFID implementing directive.
that client in away accessible for )
future reference and for a period of Technical group 29 08
time adequate for the purposes of the 37) “durable medium” means any instrument
informetion, and which
(b) allows the unchanged (a) enables aclient to store information
reproduction of the information addressed personally to that client in a way
stored, accessible for future reference and for a
period of time adequate for the purposes of
the information, and
(b) allows the unchanged reproduction of the
information stored;
292. Art. 4 | 3. The Commission shall be 3. The Commission shall be : 3. The Commission shall be Agreed silence procedure 20131219
—para | empowered to adopt delegated actsin empowered e adopt_ delegated actsin empowered to adopt delegated actsin :
3 accordance with Article 94 eecancaicenniianiicle i accordance with Article 94 Agreed silence procedure 20131219

concerning measures to specify some
technical elements of the definitions
laid down in paragraph 1 of this
Article, to adjust them to market
developments .

concerning measures to specify some
technical elements of the definitions
laid downin paragraph 2 [...], to
adjust them to market devel opments
and ensure the uniform application of
this Directive.

concerning measures to specify some
technical elements of or amend the
definitions laid down in points (3),
(11), (12), and (27) to (33d) of
paragraph 2 of this Article, if
appropriate, to take into account:

Technical group telecon 20131211
COM to check link with MAR.

3. The Commission shall be empowered to
adopt delegated acts in accordance with
Article 94 concerning measures to specify
some technical elements of the definitions
laid down in paragraph 2 [...], to adjust
them to market developments, technological
developments and experience of abusive
practices within the meaning of
Regulation EU No. .../... [MAR] and
ensure the uniform application of this
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Directive.
293. (a)technical developmentsin Agreed silence procedure 20131219
financial markets; .
! I > Technical group Telecon 20131211
Depends on row 292
[..]
204. (b) the list of abusive practices AareeslE edure 20131219
referred to in Article 34b(b) of greed stience procedure
Regulation (EU) No .../... [MAR] in | Technical meeting 23 10
particular with regard to high- : :
frequency trading and including, but Check whether there is an alternative
not limited to, spoofing, quote reference to empowerment / MAR
stuffing and layering. Technical group Telecon 20131211
Depends on row 292
[..]
295. Titlell | AUTHORISATION AND | AUTHORISATION AND | AUTHORISATION AND Agreed silence procedure 20130912
-titte | OPERATING CONDITIONS FOR | OPERATING CONDITIONS FOR | OPERATING CONDITIONSFOR
INVESTMENT FIRMS INVESTMENT FIRMS INVESTMENT FIRMS SENLOE E O
CONDITIONS FOR INVESTMENT FIRMS
296. Titlell | CONDITIONS AND PROCEDURES | CONDITIONS AND PROCEDURES | CONDITIONS AND PROCEDURES | Agreed silence procedure 20130912
- FOR AUTHORISATION FOR AUTHORISATION FOR AUTHORISATION
Chapte CONDITIONS AND PROCEDURES FOR
Pl AUTHORISATION
title
297. Art.5 | Requirement for authorisation Requirement for authorisation Requirement for authorisation Agreed silence procedure 20130912
—title
Requirement for authorisation
298. Art.5 | 1. Each Member State shall require 1. Each Member State shall require 1. Each Member State shall require Agreed silence procedure 20130912
—para | that the performance of investment that the provision of investment that the performance of investment . _ ,
1 services or activities as aregular services and/or the performance of services or activities as aregular [Lawyer linguists to review consistency of

occupation or business on a

investment [...] activities as a regular

occupation or business on a

references to "provision of investment
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professional basis be subject to prior
authorisation in accordance with the
provisions of this Chapter. Such
authorisation shall be granted by the
home Member State competent
authority designated in accordance
with Article 69.

occupation or business on a
professional basis be subject to prior
authorisation in accordance with the
provisions of this Chapter. Such
authorisation shall be granted by the
Home Member State competent
authority designated in accordance
with Article 69.

professional basis be subject to prior
authorisation in accordance with the
provisions of this Chapter. Such
authorisation shall be granted by the
home Member State competent
authority designated in accordance
with Article 69.

services' vs "performance of investment
activities' throughout.]

1. Each Member State shall require that the
provision of investment services and/or the
performance of investment [...] activities as
a regular occupation or business on a
professional basis be subject to prior
authorisation in accordance with the
provisions of this Chapter. Such
authorisation shall be granted by the home
Member  State  competent  authority
designated in accordance with Article 69.

290, Art.5 | 2. By way of derogation from 2. By way of derogation from 2. By way of derogation from Agreed silence procedure 20130912

— para | paragraph 1, Member States shall aragraph 1, Member States shall paragraph 1, Member States shall :

2 allow any market operator to operate gutr?gr?; any market operator to allow any market operator to operate 2. By way of derogation from paragraph 1,
an MTF or an OTF, subject to the operate an MTF or an OTF, subject to | an MTF or an organised trading Member States shall authorise any ma_rket
prior verification of their compliance | the prior verification of their facility (OTF), subject to the prior operlor to operaie an MT'_: oran organ|$d
with the provisions of this Chapter . compliance with the provisions of this | verification of their compliance with tra(_jl_ng _faC|I|ty OTF' SUbJe?t t th_e prior

Chapter. the provisions of this Chapter. verlf_lc_allon of _ their compliance with the
provisions of this Chapter.
300. Art.5 | 3. Member States shall register all 3. Member States shall register all 3. Member States shall register all Agreed silence procedure 20130912

—para | investment firms. The register shall investment firms. The register shall investment firms. The register shall :

3 be publicly accessible and shall be publicly accessible and shall be publicly accessible and shall 3. Member Siates shall register  dll
contain information on the services or | contain information on the servicesor | contain information on the servicesor | INvestment firms. The register shal be
activitiesfor which theinvestment | activitiesfor which theinvestment | activitiesfor which theinvestment | Publicly ~accessible and ~ shall ~ contain
firm is authorised. It shall be updated | firm is authorised. It shall be updated | firm is authorised. It shall be updated | Information on the services or activities for
on aregular basis. Every on aregular basis. Every on aregular basis. Every which the investment firm is auth_onsed. !
authorisation shall be notified to the | authorisation shall be notified tothe | authorisation shall be notified to// | STl be updated on a regular basis. Every
ESMA. ESMA. ESMA. authorisation shall be notified to // ESMA.

301. Art.5 | ESMA shall establish alist of all ESMA shall establish alist of all ESMA shall establish alist of all Agreed silence procedure 20130912

—para | investment firmsinthe Union. The investment firmsin the Union. The investment firmsin the European . . .

3- list shall contain information on the list shall contain information on the Union. Thelist shall contain ESMA shall establish alls_t pigl IYEE el

subpar | servicesor activities for which each | servicesor activities for which each information on the services or firmsin the European Union. Thelist shall

investment firm is authorised and it

investment firm is authorised and it

activities for which each investment

contain information on the services or
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a2 shall be updated on aregular basis. shall be updated on aregular basis. firm is authorised and it shall be activities for which each investment firmis
ESMA shall publish and keep up-to- | ESMA shall publish and keep up-to- updated on aregular basis. ESMA authorised and it shall be updated on a
date that list on its website. date that list on its website. shall publish and keep up-to-date that | regular basis. ESMA shall publish and keep
list on its website. up-to-date that list on its website.
302. Art.5 | Where acompetent authority has Where a competent authority has Where a competent authority has Agreed silence procedure 20130912
—para | withdrawn an authorisation in withdrawn an authorisation in withdrawn an authorisation in : :
3- accordance with Article 8(b) to (d), accordance with Article 8(b) to (d), accordance with Article 8(b) to (d), Wherea competent authority has_ withdrawn
subpar | that withdrawal shall be published on | that withdrawal shall be published on | that withdrawal shall be published on | @ authorisation in accordance with
a3 thelist for a period of 5 years. thelist for aperiod of five years. thelist for aperiod of five years. Art'(_:le 8(b) to (d)_’ that wnhdrawal shall be
published on the list for a period of five
years.
303. Art.5 | 4. Each Member State shall require 4. Each Member State shall require 4. Each Member State shall require Agreed silence procedure 20130912
—para | that: that: that: :
4 4. Each Member State shall require that:
304. Art.5 | —anyinvestment firm whichisa — any investment firm whichisalegal | - any investment firm whichisalega | Agreed silence procedure 20130912
—para | lega person haveits head officein person have its head office in the person have its head office in the . fi hichis alegal
4-— the same Member State as its same Member State asits registered same Member State asits registered ;]any ! nvhe(;sagﬂe?]}_ Irm Wh IchiSalegal person
indent | registered office, office, office, 2B 15 SITESINEEE e
1 Member State as its registered office,
305. Art.5 | —anyinvestment firm whichisnota | —any investment firmwhichisnota | - any investment firm whichisnota | Agreed silence procedure 20130912
—para | lega person or any investment firm legal person or any investment firm legal person or any investment firm : : L
4-— which isalegal person but under its | whichisalegal person but under its whichisalegal person but underits | ~ a1 (el ity Wh'cfh ISiet e I_egal
indent | national law has no registered office | national law has no registered office national law has no registered office, pefSONIGHa et fwr_n whichisa
2 haveits head officeinthe Member | haveits head officein the Member | haveits head office in the Member | |€98l Person but under its national law has
State in which it actually carries on State in which it actually carrieson its | State in which it actually carries on no registered ofﬂc_e, hav_e i CEEyaiies in
its business. business. its business. the Member Statein which it actually carries
on its business.
306. Art. 6 | Scope of authorisation Scope of authorisation Scope of authorisation Agreed silence procedure 20130912
—title
! Scope of authorisation
307. Art. 6 | 1. The home Member State shall 1. The Home Member State shall 1. The home Member State shall Agreed silence procedure 20130912
—para | ensure that the authorisation specifies | ensure that the authorisation specifies | ensure that the authorisation specifies he h b <l h
1 the investment services or activities | the investment services or activities | the investment servicesor activities | 1~ 1he home Member State BRI
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which the investment firmis
authorised to provide. The
authorisation may cover one or more
of the ancillary services set out in
Section B of Annex |. Authorisation
shall in no case be granted solely for
the provision of ancillary services.

which the investment firmis
authorised to provide. The
authorisation may cover one or more
of the ancillary services set out in
Section B of Annex |. Authorisation
shall in no case be granted solely for
the provision of ancillary services.

which the investment firmis
authorised to provide. The
authorisation may cover one or more
of the ancillary services set out in
Section B of Annex |. Authorisation
shall in no case be granted solely for
the provision of ancillary services.

the authorisation specifies the investment
services or activities which the investment
firm is authorised to provide. The
authorisation may cover one or more of the
ancillary services set out in SectionB of
Annex |. Authorisation shall in no case be
granted solely for the provision of ancillary
services.

308. Art. 6 | 2. Aninvestment firm seeking 2. Aninvestment firm seeking 2. An investment firm seeking Agreed silence procedure 20130912

—para | authorisation to extend itsbusinessto | authorisation to extend its businessto | authorisation to extend its business to ; . . ..

2 additional investment services or additional investment services or additional investment services or —on e T e flrm. s g authorlsgtlon
activities or ancillary services not activities or ancillary services not activities or ancillary services not e extend i busi rsss 19 addmonal
foreseen at the time of initia foreseen at the time of initia foreseen at the time of initia ITYEEET: EEMIGE T ERIVIIESEF anql!a}ry
authorisation shall submit a request authorisation shall submit a request authorisation shall submit a request Z2ruiless TC. foreseen at t_he time of initia
for extension of its authorisation. for extension of its authorisation. for extension of its authorisation. author!wnon_ shdll S.me't a request for

extension of its authorisation.
3009. Art. 6 | 3. The authorisation shall be valid for | 3. The authorisation shall be valid for | 3. The authorisation shall be valid for | Agreed silence procedure 20131008

—para | theentire Union and shall allow an | the entire Union and shall allow an the entire European Union and shall :

3 investment firm to provide the investment firm to provide the allow an investment firm to provide Technical group proposal

services or perform the activities, for
which it has been authorised,
throughout the Union , either
through the establishment of a branch
or the free provision of services.

services or perform the activities, for
which it has been authorised,
throughout the Union, either through
the right of establishment of a branch
or the free provision of services.

the services or perform the activities,
for which it has been authorised,
throughout the European Union,
either through the establishment of a
branch or the free provision of
services.

3. The authorisation shall be valid for the
entire European Union and shall allow an
investment firm to provide the services or
perform the activities, for which it has been
authorised, throughout the European Union,
either through the establishment of a branch
or the free provision of services.

Technical group 17 09
[Aligned to row 743]

3. The authorisation shall be valid for the
entire European Union and shall allow an
investment firm to provide the services or
perform the activities, for which it has been
authorised, throughout the European Union,
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either through the right of establishment,
including through a branch, or the free
provision of services.

310. Art. 7 | Proceduresfor granting and refusing | Proceduresfor granting and refusing | Proceduresfor granting and refusing | Agreed silence procedure 20130912

—title | requests for authorisation requests for authorisation requests for authorisation . .

Procedures for granting and refusing
requests for authorisation
311. Art. 7 | 1. The competent authority shall not 1. The competent authority shall not 1. The competent authority shall not | Agreed silence procedure 20130912

—para | grant authorisation unless and until grant authorisation unless and until grant authorisation unless and until .

1 suchtimeasitisfully satisfied that | such time asit isfully satisfiedthat | such time asit isfully satisfied that | L~ 1he competent authority shall not grant
the applicant complies with all the applicant complies with all the applicant complies with all guthon&aﬂqn .unless SO .SUCh i S S
requirements under the provisions requirements under the provisions requirements under the provisions 'S.fU| ly wnsﬂ_ed that the applicant COFT‘F.’"QS
adopted pursuant to this Directive. adopted pursuant to this Directive. adopted pursuant to this Directive. with dl requi MEME1E under t.he provisons

adopted pursuant to this Directive.
312. Art. 7 | 2. Theinvestment firm shall provide | 2. Theinvestment firm shall provide | 2. Theinvestment firm shall provide | Agreed silence procedure 20130912

—para | al information, including a all information, including a all information, including a . : .

2 programme of operations setting out programme of operations setting out programme of operations setting out 2 The et _f|rm shall provide all
inter alia the types of business inter alia the types of business inter aiathe types of business |nformat|on, |_ncl uoli Ng a programme of
envisaged and the organisational envisaged and the organisational envisaged and the organisational CoefEliins s2llng G [ dia the WiEEs of
structure, necessary to enable the structure, necessary to enable the structure, necessary to enable the business envisaged and the organisationa
competent authority to satisfy itself competent authority to satisfy itself competent authority to satisfy itself SHLEINE, NEEEsez sy 30 Eenle the_competent
that the investment firm has that the investment firm has that the investment firm has ?“tho“ty E ﬂ'_Sf y itself that t_he IYE L
established, at the time of initial established, at the time of initial established, at the time of initial ML [ EEm aliees, €5 W0 WS o [l
authorisation, all the necessary authorisation, all the necessary authorisation, all the necessary authorlsa_ltlon, a_ll the IS CIELE I
arrangements to meet its obligations | arrangements to meet itsobligations | arrangementsto meet its obligations | {© Meet its obligations under the provisions
under the provisions of this Chapter. | under the provisions of this Chapter. | under the provisions of this Chapter. | ©f this Chapter.

313. Art. 7 | 3. An applicant shall be informed, 3. An applicant shall be informed, 3. An applicant shall be informed, Agreed silence procedure 20130912

—para | within six months of the submission within six months of the submission within six months of the submission . . o

3 of a complete application, whether or | of acomplete application, whether or | of a complete application, whether or 3. An applicant shal_l b_e informed, within six
not authorisation has been granted. not authorisation has been granted. not authorisation has been granted. mon_ths .Of the submission of a C°'T‘p"?te

application, whether or not authorisation has
been granted.
314. Art. 7 | 4. ESMA shall develop draft 4. ESMA shall develop draft 4. ESMA shall develop draft Agreed silence procedure 20130912
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— para | regulatory technical standardsto regulatory technical standards to regulatory technical standards to 4. ESMA shall develop draft regulatory
4 specify: specify: specify: technical standards to specify:
315. Art. 7 | (a) theinformation to be providedto | (&) the information to be provided to (a) the information to be provided to | Agreed silence procedure 20130912
— para | the competent authorities under the competent authorities under the competent authorities under ; . .
4— Article 7(2) including the programme | Article 7(2) including the programme | Article 7(2) including the programme (a) the mformatlo_n_ to be prowdt_ad to the
point a | of operations; of operations; of operations; e ST ES TR A0 cle_ (2)
including the programme of operations;
316. Art. 7 | (b) the tasks of homination (b) the tasks of nomination | (b) the tasks of nomination Agreed silence procedure 20130912
—para | committees required under Article 9 committees required under Article 9 | committees required under Article N .
4 %) @); 9(2): (b) the tasks of nomination committees
point b ' ' required under Article 9(2);

Technical group 2 12
[...]

Empowerment no longer needed as
nomination committee is covered under
CRDIV which is now cross-referred to from

Article 9 (row 334)
317. Art. 7 | (c)thereguirements applicabletothe | (c) the requirements applicable to the | (c) the requirements applicable to the | Agreed silence procedure 20131126
— para | management of investment firms management of investment firms | management of investment firms ) .
4-— under Article 9(8) and the under Article 9(6) and the information | under Article 9(8) and the T: TR rgferences to be inserted once text
point ¢ | information for the notifications for the notifications under Article | information for the notifications of Article 9 is stable.
under Article 9(5); 9(3); under Article 9(5); Technical group 17 09
[all texts refer to the same substance-wise;
numbering to be checked once text stable]
(c) the requirements applicable to the
management of investment firms under
Article9(x) and the information for the
notifications under Article 9(x);
318. Art. 7 | (d)the requirements applicable to (d) the requirements applicable to (d) the requirements applicable to Agreed silence procedure 20130912
—para | shareholders and members with sharehol ders and members with sharehol ders and members with . .
4- qualifying holdings, aswell as qualifying holdings, aswell as qualifying holdings, aswell as (d) the requirements applicable  to
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point d | obstacles which may prevent obstacles which may prevent effective | obstacles which may prevent shareholders and members with qualifying
effective exercise of the supervisory exercise of the supervisory functions | effective exercise of the supervisory | holdings, as well as obstacles which may
functions of the competent authority, | of the competent authority, under functions of the competent authority, | prevent effective exercise of the supervisory
under Article 10(1) and (2). Article 10(1) and (2). under Article 10(1) and (2). functions of the competent authority, under
Article 10(1) and (2).
319. Art. 7 | ESMA shall submit those draft ESMA shall submit those draft ESMA shall submit those draft Agreed silence procedure 20131126
—para | regulatory technical standardsto the | regulatory technical stand