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Subject:  Your confirmatory application for access to documents under 

Regulation (EC) No 1049/2001 - GESTDEM 2019/707 

Dear , 

I refer to your e-mails of 21 March 2019 and 1 April 2019, registered on 22 March 2019 

and 1 April 2019 respectively, in which you submit a confirmatory application in 

accordance with Article 7(2) of Regulation (EC) No 1049/2001 regarding public access 

to European Parliament, Council and Commission documents
2
 (hereafter ‘Regulation 

(EC) No 1049/2001’).  

1. SCOPE OF YOUR APPLICATION 

On 4 February 2019 you sent an email to the Directorate-General for Research and 

Innovation, in which you requested information concerning the evaluation and redress 

process of a project proposal registered under number 825716, that you submitted to call 

‘H2020-SC1-2018-Single-Stage-RTD’, organised under Horizon 2020 framework 

programme funding research, technological development and innovation (hereafter 

‘Horizon 2020 programme’)
3
. In the same email you requested access to various 

                                                 
1 Official Journal L 345 of 29.12.2001, p. 94. 
2
 Official Journal L 145 of 31.5.2001, p. 43. 

3
  Regulation (EU) No 1291/2013 of the European Parliament and of the Council of 11 December 2013 

establishing Horizon 2020 - the Framework Programme for Research and Innovation (2014-2020) and 

repealing Decision No 1982/2006/EC, Official Journal L of 20.12.2013.  
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documents relating to the evaluation of that proposal. In particular, ‘[you] ask[ed] for 

access to: 

- The detailed report of the re-evaluation procedure, which should include 

verification of impartiality, experience of the evaluators, as well as the 

c[urriculua]v[itae]s, revisions and notes. 

- Report on the composition of the commission on re-evaluation with the members 

of this committee and officials, confirming that they are from departments other 

than those of the proposal, as well as those of the 1st evaluation. 

- Record of the steps taken for the redress (dates, meetings, contacts, etc.), as 

according to the monitoring page of the evaluation, the state of registration never 

changed to the case: opened, closed or dismissed.  

- Report on the initial assessment procedure, including individual comments and 

scores made by each evaluator as well as the minutes of the initial assessment.’ 

On 4 March 2019 you sent another email to the Directorate-General for Research and 

Innovation in which you clarified the scope and purpose of your application. In your 

email you explicitly underlined that you were interested in information and documents 

concerning only your proposal (proposal registered under number 825716) and not that 

relating to other proposals submitted (by other entities) under the same call. 

Consequently, the European Commission identified the following documents as falling 

under the scope of your initial application: 

- ‘Input for evaluation review’ of proposal registered under number 825716, dated 

10 April 2018, reference Ares(2019)2257099 (hereafter ‘document 1’), 

- Emails exchange relating to the Redress Committee, covering the period from 5 

October 2018 to 21 November 2018, reference Ares(2019)2257099 (hereafter 

‘document 2’),  

- Outcome of the Redress Committee meeting reference Ares(2019)2257099 

(hereafter ‘document 3’),  

- Consensus report concerning the proposal registered under number 825716, dated 

9 October 2018, reference Ares(2019)2257099 (hereafter ‘document 4’),  

- Evaluation Summary Report concerning the proposal registered under number 

825716, dated 20 July 2018, reference Ares(2018)3878906 (hereafter ‘document 

5’),   

- Six individual Evaluation Reports prepared by the evaluators, dated 9 October 

2018 (hereafter ‘documents 6 - 11’)
4
.  

As you did not receive a reply from the Directorate-General for Research and Innovation 

to your application within the statutory time limits, you submitted, on 21 March 2019 a 

confirmatory application against the tacit refusal of access to the documents requested.   

                                                                                                                                                 
 

4
  Please note the documents concerned were registered in Ares during handling your application for 

access to documents. Consequently, dates of documents do not always correspond with the dates 

associated with the Ares reference in the headers of the documents.    
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Nonetheless, on 29 March 2019, the Directorate-General for Research and Innovation 

provided the formal reply to your application of 4 February 2019, as clarified on 4 March 

2019. In the reply, it explained that it does not hold the documents mentioned in point 

one and two on the list included in your initial application. In particular, the Directorate-

General for Research and Innovation informed you that it does not hold documents 

relating to ‘re-evaluation procedure’, as a re-evaluation of the proposal has not been 

recommended by the evaluation review committee in charge of the redress procedure. 

Indeed, the only procedure that took place is the ‘redress procedure’, which only checks 

the legality and procedural aspects of the evaluation. 

With regard to points three and four of your application, the Directorate-General for 

Research and Innovation identified the above-mentioned 11 documents and granted 

partial access to documents 1 – 4 with the relevant parts redacted based on the exceptions 

provided for in Article 4(1)(b) and Article 4(2), first indent, of Regulation (EC) No 

1049/2001 (protection of, respectively,privacy and the integrity of the individual and of 

commercial interests). Additionally, the Directorate-General for Research and Innovation 

informed you that the relevant parts of documents 2 and 3 contain information falling 

outside the scope of your initial application and therefore they were redacted as such.  

With regard to document 5, the Directorate-General for Research and Innovation 

informed you that this document was already in your possession.  

As regards the remaining documents 6 – 11, the Directorate-General for Research and 

Innovation refused access thereto, based on the exception laid down in Article 4(3), 

second subparagraph, of Regulation (EC) No 1049/2001. 

On 1 April 2019 you submitted an updated confirmatory application, contesting the 

position of the Directorate-General for Research and Innovation included in its explicit 

reply of 29 March 2018. Consequently, this confirmatory review will address your 

confirmatory application of 1 April 2019. 

I note that in your confirmatory application, you provide detailed argumentation 

concerning alleged inaccuracies and challenge the correctness of the information 

included in the (partially) disclosed documents 1 – 4. As these aspects fall outside the 

scope of the assessment carried out by the Secretariat-General under Article 8 of 

Regulation (EC) No 1049/2001, they will not be addresses in the context of this review, 

but in the separate letter of the Directorate-General for Research and Innovation.   

2. ASSESSMENT AND CONCLUSIONS UNDER REGULATION (EC) NO 1049/2001 

When assessing a confirmatory application for access to documents submitted pursuant 

to Regulation (EC) No 1049/2001, the Secretariat-General conducts a fresh review of the 

reply given by the Directorate-General concerned at the initial stage. 

With regard to documents mentioned in point one and two on the list included in your 

initial application, the European Commission has carried out a renewed, thorough search 

for the documents requested, following your confirmatory application. Following this 

renewed search, I confirm that the European Commission does not hold any document 

such as these referred to in point one and two on your list.  
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With regard to documents identified by the Directorate-General for Research and 

Innovation, having carried out a detailed assessment of your request in light of the 

provisions of Regulation (EC) No 1049/2001, I regret to inform you that I have to 

confirm the refusal to grant access to the undisclosed (parts of the) documents. The 

underlying exceptions are provided for in Article 4(1)(b) and Article 4(3), second 

subparagraph, of Regulation (EC) No 1049/2001 (protection of, respectively, privacy and 

the integrity of individual and protection of the decision-making process). Additionally, I 

confirm that the relevant withheld parts of documents 2 and 3 contain information 

concerning proposals submitted by other entities and therefore, in line with your 

clarifications provided on 4 March 2019, they fall outside the scope of your application 

Gestdem 2019/707.  

The detailed reasons are set out below.  

I note that in your confirmatory application, you argue that it is not possible to ascertain 

whether documents (partially) disclosed by the Directorate-General for Research and 

Innovation at the initial stage, actually concern your proposal registered under number 

825716. Indeed, by referring to document 1 you underline that ‘[you] cannot even verify 

that it [relates to your] project, since in all the documents [disclosed at the initial stage by 

the Directorate-General for Research and Innovation], the name, the acronym of [your] 

project has been hidden […]’.  

The proposal number, its title and the acronym has been indeed redacted from documents 

1 – 4
5
. Nonetheless, the European Commission confirms that the documents identified 

and partially disclosed at the initial stage indeed relate to the assessment of your proposal 

registered under number 825716.  

2.1 Protection of privacy and the integrity of the individual 

Article 4(1)(b) of Regulation (EC) No 1049/2001 provides that ‘the institutions shall 

refuse access to a document where disclosure would undermine the protection of […] 

privacy and the integrity of the individual, in particular in accordance with Community 

legislation regarding the protection of personal data’. 

In your confirmatory application you do not contest the position of the Directorate-

General for Research and Innovation as regards the applicability of the above-mentioned 

exception in Article 4(1)(b) of Regulation (EC) No 1049/2001, to the undisclosed parts 

of the documents concerned. You concentrate your arguments, however, on the issue of 

the overriding public interest, which I will address in point 3 of this decision. I would 

like to provide additional explanations on how the public disclosure of the requested 

documents would undermine the interests protected by that exception.  

                                                 
5
  The same information concerning other proposals was redacted as it fall outside the scope of your 

application Gestdem 2019/707. 
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In its judgment in Case C-28/08 P (Bavarian Lager),
6
 the Court of Justice ruled that 

when a request is made for access to documents containing personal data, Regulation 

(EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 

on the protection of individuals with regard to the processing of personal data by the 

Community institutions and bodies and on the free movement of such data
7
 (hereafter 

‘Regulation (EC) No 45/2001’) becomes fully applicable. 

Please note that, as from 11 December 2018, Regulation (EC) No 45/2001 has been 

repealed by the above-mentioned Regulation (EU) 2018/1725 of the European 

Parliament and of the Council of 23 October 2018 on the protection of natural persons 

with regard to the processing of personal data by the Union institutions, bodies, offices 

and agencies and on the free movement of such data.
8
 

However, the case law issued with regard to Regulation (EC) No 45/2001 remains 

relevant for the interpretation of Regulation (EU) No 2018/1725. 

Article 3(1) of Regulation (EU) No 2018/1725 provides that personal data ‘means any 

information relating to an identified or identifiable natural person […]’. 

The requested document includes the names, surnames, contact details (direct telephone 

numbers, office and email addresses) of staff members of the European Commission not 

holding any senior management position. They include also the names and surnames of 

third parties (external expert evaluators). This information clearly constitutes personal 

data in the sense of Article 3(1) of Regulation (EU) No 2018/1725 and in the sense of the 

Bavarian Lager judgment
9
. 

Pursuant to Article 9(1)(b) of Regulation (EU) No 2018/1725, ‘personal data shall only 

be transmitted to recipients established in the Union other than Union institutions and 

bodies if ‘[t]he recipient establishes that it is necessary to have the data transmitted for a 

specific purpose in the public interest and the controller, where there is any reason to 

assume that the data subject’s legitimate interests might be prejudiced, establishes that it 

is proportionate to transmit the personal data for that specific purpose after having 

demonstrably weighed the various competing interests’. 

Only if these conditions are fulfilled and the processing constitutes lawful processing in 

accordance with the requirements of Article 5 of Regulation (EU) No 2018/1725, can the 

transmission of personal data occur. 

Furthermore, in Case C-615/13 P (ClientEarth), the Court of Justice ruled that the institution 

does not have to examine by itself the existence of a need for transferring personal data.
10

 

                                                 
6
  Judgment of the Court of 29 June 2010, European Commission v The Bavarian Lager Co. Ltd, 

C-28/08 P, EU:C:2010:378, paragraph 59 (hereafter ‘Bavarian Lager’).  
7
  Official Journal L 8 of 12.1.2001, p. 1.  

8
 Official Journal L 205 of 21.11.2018, p. 39. 

9
 Bavarian Lager, cited above, paragraph 70. 

10
  Judgment of the Court of Justice of 16 July 2015, ClientEarth v European Food Safety Agency,          

C-615/13 P, EU:C:2015:489, paragraph 47. 
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This is also clear from Article 9(1)(b) of Regulation (EU) 2018/1725, which requires that 

the necessity to have the personal data transmitted must be established by the recipient. 

According to Article 9(1)(b) of Regulation (EU) 2018/1725, the European Commission 

has to examine the further conditions for the lawful processing of personal data only if 

the first condition is fulfilled, namely if the recipient establishes that it is necessary to 

have the data transmitted for a specific purpose in the public interest. It is only in this case 

that the European Commission has to examine whether there is a reason to assume that the 

data subject’s legitimate interests might be prejudiced and, in the affirmative, establish the 

proportionality of the transmission of the personal data for that specific purpose after having 

demonstrably weighed the various competing interests. 

In your application, you do not put forward any arguments to establish the necessity to have 

the data transmitted for a specific purpose in the public interest. Therefore, the European 

Commission does not have to examine whether there is a reason to assume that the data 

subject’s legitimate interests might be prejudiced. 

In this context, I would like to point out that the right to the protection of the privacy is 

recognised as one of the fundamental rights in the Charter of Fundamental Rights, as is 

the transparency of the processes within the Institutions of the EU. The legislator has not 

given any of these two rights primacy over each other, as confirmed by the Bavarian 

Lager case-law referred to above
11

.  

Based on the information at my disposal, I note that there is a risk that the disclosure of 

the names of the individuals appearing in the requested document would prejudice the 

legitimate interests of the third-parties concerned.  

Consequently, I conclude that, pursuant to Article 4(1)(b) of Regulation (EC) No 

1049/2001 and Article 9(1)(b) of Regulation (EU) 2018/1725, access cannot be granted 

to the personal data, as the need to obtain access thereto for a purpose in the public 

interest has not been substantiated and there is no reason to think that the legitimate 

interests of the individuals concerned would not be prejudiced by disclosure of the 

personal data concerned.  

 2.2 Protection of institution’s decision-making process 

Article 4(3), second subparagraph, of Regulation (EC) No 1049/2001 provides that 

‘access to a document containing opinions for internal use as part of deliberations and 

preliminary consultations within the institution concerned shall be refused even after the 

decision has been taken if disclosure of the document would seriously undermine the 

institution's decision-making process, unless there is an overriding public interest in 

disclosure’. 

  

                                                 
11

 Bavarian Lager, cited above, paragraph 56. 
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In your confirmatory application you do not contest the position of the Directorate-

General for Research and Innovation as regards the applicability of the above-mentioned 

exception in Article 4(3) of Regulation (EC) No 1049/2001, to the undisclosed 

documents 6 – 11 and you concentrate on the issue of the overriding public interest, 

which I will address in point 3 of this decision.  

Consequently, I would like to refer to and confirm the argumentation employed by the 

Directorate-General for Research and Innovation in its initial reply, to justify the refusal 

of access to the above-mentioned documents. Indeed, the documents concerned contain 

opinions of expert evaluators that are intended for internal use as part of the deliberations 

and preliminary consultations within the European Commission in a decision-making 

process. The substance of that decision-making process is assessment, evaluation and 

selection of proposal for financial contribution from Horizon 2020 programme.  

Panel consultations and individual evaluation reports (such as those included in 

documents 6 – 11) form an integral part of that decision-making process and their 

confidentiality is therefore essential to ensure the integrity of the procedure. The 

requested documents contain the opinions of the individual experts and relate thus to a 

very early step within a complex evaluation process at the end of which a funding 

decision is taken.  

Public disclosure of the individual opinions of the expert evaluators provided in the 

context of the evaluation of the proposals submitted in call ‘H2020-SC1-2018-Single-

Stage-RTD’, which has been finalised, would undermine not only their privacy and their 

integrity, but would also expose them to external pressure and would have impact on the 

other ongoing and future evaluations of the proposals under Horizon 2020 programme. 

Indeed, such disclosure would lead to the risk of experts’ and panel members’ self-

censorship and as the result, the European Commission would no longer be able to 

explore all possible options free from external pressure. Consequently, this would 

prejudice the margin of manoeuvre of the European Commission and, thus, undermine 

the integrity of the decision-making process of the Commission concerning the award of 

grants under Horizon 2020 programme. 

In light of the above, the undisclosed documents 6 - 11 should be protected in accordance 

with Article 4(3), second subparagraph, of Regulation (EC) No 1049/2001.  

3. OVERRIDING PUBLIC INTEREST IN DISCLOSURE 

Please note that article 4(1)(b) of Regulation (EC) No 1049/2001 does not include the 

possibility for the exception defined therein to be set aside by an overriding public 

interest. 

The exception laid down in Article 4(3) of Regulation (EC) No 1049/2001 must be 

waived, if there is an overriding public interest in disclosure. Such an interest must, 

firstly, be public and, secondly, outweigh the harm caused by disclosure. 
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In your confirmatory application, you underline that following the examination of the 

documents (partially) disclosed by the Directorate-General for Research and Innovation 

in its initial reply, ‘[you] understand that it could have existed a possible case of fraud 

within the financing procedure of these H2020 projects, and this supposes a higher public 

interest’.  

Therefore, in your view, the withheld parts of the documents 1 – 4 and withheld 

documents 6 - 11 should be disclosed in the general interest of transparency, in order to 

allow for public verification whether the alleged fraud of public fund actually occurred 

(or not).  

Please note however that the Court of Justice, in the Strack case, ruled that in order to 

establish the existence of an overriding public interest in transparency, it is not sufficient 

to merely rely on that principle and its importance
12

. Instead, an applicant has to show 

why in the specific situation the principle of transparency is in some sense especially 

pressing and capable, therefore, of prevailing over the reasons justifying non-

disclosure
13

.  

In your confirmatory application, you do not provide the argumentation, how and in what 

manner, public disclosure of the withheld parts of documents 1 - 4 and withheld 

documents 6 – 11 would be beneficial for examination of the alleged frauds in relation to 

financing the projects under Horizon 2020 programme. It needs to be emphasised that 

any potential case of fraud of mismanagement of the EU funds should be examined by 

the competent bodies (such as for example European Anti-Fraud Office of the European 

Commission), in line with the relevant procedures. These procedures are based on the 

principle of confidentiality of the material and evidence examined in their course.  

Therefore public disclosure of the (parts of the) documents concerned, would not 

facilitate these procedures, but in contrary, it would undermine their purpose.  

Consequently, I was not able to identify any elements capable of demonstrating the 

existence of a public interest that would override the need to protect decision-making 

process grounded in Article 4(3), second subparagraph, of Regulation (EC) No 

1049/2001.  

4. PARTIAL ACCESS 

I have examined the possibility of granting (further) partial access to the documents 

concerned. However, no further partial access is possible with regard to documents 1 – 4, 

as the undisclosed parts of these documents are covered by the exceptions protecting 

privacy and the integrity of the individual and commercial interest, provided for, 

respectively, in Article 4(1)(b) of Regulation (EC) No 1049/2001 and Article 4(2), first 

indent, of that regulation.  

                                                 
12

  Judgment of the Court of Justice of 2 October 2014, Strack v Commission, C-127/13 P, 

EU:C:2104:2250, paragraph 128 (hereafter Strack v Commission).  
13

  Strack v Commission, cited above, paragraph 129. 
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No meaningful partial access is possible with regard to documents 6 – 11, as their entire 

contents is covered by the exception protecting institution’s decision-making process 

provided for in Article 4(3), second subparagraph, of Regulation (EC) No 1049/2001.   

5. MEANS OF REDRESS 

Finally, I would like to draw your attention to the means of redress that are available 

against this decision, that is, judicial proceedings and complaints to the European 

Ombudsman under the conditions specified respectively in Articles 263 and 228 of the 

Treaty on the Functioning of the European Union. 

Yours sincerely, 

 

 

 

 For the Commission 

 Martin SELMAYR

 Secretary-General 

 




