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DECISION OF THE EUROPEAN COMMISSION PURSUANT TO ARTICLE 4 OF THE 

IMPLEMENTING RULES TO REGULATION (EC) NO 1049/2001
1
 

Subject: Your confirmatory application for access to documents under 

Regulation (EC) No 1049/2001 - GESTDEM 2019/1270 

Dear  

I refer to your letter of 8 May 2019, registered on 10 May 2019, by which you submit a 

confirmatory application in accordance with Article 7(2) of Regulation (EC) No 

1049/2001 regarding public access to European Parliament, Council and Commission 

documents
2
 (hereafter 'Regulation (EC) No 1049/2001').  

1. SCOPE OF YOUR REQUEST 

On 26 February 2019 you submitted, on behalf of your client, an initial application to the 

Directorate-General for Communications Networks, Content and Technology of the 

European Commission, in which you requested access to documents relating to 12 

projects co-financed by the EU under the eTEN programme
3
, the Fifth

4
 and the Sixth

5
 

Framework Programme for Research and Technological Development. You underlined 

that you are interested in the following categories of documents, I quote: 

                                                 
1 Official Journal L 345 of 29.12.2001, p. 94. 
2
   Official Journal L 145 of 31.5.2001, p. 43. 

3
    Projects: ‘E2SP’, ‘Clinic’, and ‘Pharmacov’.  

4
    Project: ‘Liric’. 

5
    Projects: ‘Noesis’, ‘Cocoon’, ‘Dicoems’, ‘Secure-Justice’, ‘Match’, ‘I-Way’, ‘Mosaica’ and ‘J-Web’. 
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‘[1]  Evaluation reports, with the names of external evaluators who participated in it, 

[2] Consensus meeting reports, with the names of evaluators and Commission staff, 

[3] Final selection reports, with the names of Commission staff who took part in it, 

[4] Contracts signed by the partners, along with their annexes and amendments,  

[5] Appointment letters of external reviewers, with the names of Commission staff 

and reviewers that signed, 

[6] Review reports of all formal reviews, including kick off, final review and any 

other meeting to which the project officer or the external reviewer took part, 

[7] Audit reports, with the names of Commission staff that signed and the companies 

that carried them out.’ 

 

In your initial application, you explained that you represent your client in the context of 

the proceedings pending before the Public Prosecutor's Office of Milan. 

You indicated that the above-mentioned proceedings are, I quote, ‘[…] largely based on 

results of the investigations carried out by the [European Anti-Fraud Office] in 2008 and 

relating to the projects [listed in your initial application]’.   

In the email of 29 March 2019, the Directorate-General for Communications Networks, 

Content and Technology informed you that documents requested date back over 10 years 

ago and therefore, the process of conducting the necessary research is complex and time-

consuming. Consequently, the Directorate-General for Communications Networks, 

Content and Technology had not been in a position at that stage to identify any 

documents for the categories corresponding to points 1-3 and 5 of your application. With 

regard to the categories of documents corresponding to the remaining points of your 

initial application (points 4, 6 and 7), the Directorate-General for Communications 

Networks, Content and Technology, informed you that your initial application related to 

potentially significant number of documents. Indeed, according to the preliminary search, 

it covers approximately 184 documents, most of which are voluminous.   

In the email of 29 March 2019, the Directorate-General for Communications Networks, 

Content and Technology listed the tasks that would be necessary to carry out in order to 

assess 184 documents mentioned above:  

- research in the archives of our services and numerous contacts / exchanges with 

different sectors of our services for the identification of documents, 

- scanning of documents, which are not available in electronic format, 

- preliminary evaluation of the contents of the documents in the light of the 

exceptions provided for in Article 4 of Regulation (EC) No 1049/2001, 
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- consultation of third party originators, in line with Article 4(4) and (5) of 

Regulation (EC) No 1049/2001,  

- final evaluation of the documents in the light of the comments received, including 

the possibility of granting (partial) access, 

- preparation of the redacted version of the documents, in case where partial access 

could be granted,  

- preparation of the replay and its formal approval process, 

- final verification of the documents to be disclosed and sending of the reply.   

 

Given the complexity of the tasks and the number of documents, amounting to (at least) 

184, it would be not possible, in the view of the Directorate-General for Communications 

Networks, Content and Technology, to carry out the assessment required under 

Regulation (EC) No 1049/2001, within the time limits provided for in that regulation.  

Consequently, the Directorate-General for Communications Networks, Content and 

Technology, proposed you a fair solution in line with the provisions of Article 6(3) of 

Regulation (EC) No 1049/2001. Indeed, it asked you to specify the purpose of your 

application and the specific interest in the requested documents and proposed that you 

restrict its scope to a more manageable number. In this context, the Directorate-General 

for Communications Networks, Content and Technology referred to the relevant case law 

of the EU Court
6
. In this context, the Directorate-General for Communications Networks, 

Content and Technology proposed to limit the categories of documents requested to those 

corresponding to points 4, 6 and 7 of your initial application, since these categories of the 

documents have already been identified and the searches for the other categories of 

documents cannot be completed within the statutory time limits. At the same time, it 

proposed that the scope of the application is reduced also in so far as the number of 

projects was concerned. In this context, the Directorate-General for Communications 

Networks, Content and Technology proposed that your application would be limited to 

the documents (corresponding to points 4, 6 and 7 of your initial application) relating to 

only two projects (of your choice) from among those listed in your initial application. 

The Directorate-General for Communications Networks, Content and Technology 

underlined, however, that in case of projects ‘Cocoon’, ‘Dicoems’, ‘I-way’, ‘J-Web’ or 

‘Noesis’, it would be possible to assess documents of only one project as the number of 

documents identified for these projects already exceeds the number that could be 

assessed within the statutory time limits.  

You replied to the above-mentioned letter on 2 April 2019 and rejected the proposal to 

restrict the scope of your initial application. You explained, however, that you would be 

willing to receive the documents in batches, outside the statutory time limits provided for 

in Regulation (EC) No 1049/2001.  

Consequently, the Directorate-General for Communications Networks, Content and 

Technology unilaterally restricted the scope of your initial application to two, randomly 

                                                 
6
  Judgment of the General Court of 22 May 2012, EnBW Energie Baden-Württemberg v Commission,  

T-344/08 P, EU:T:2012:242, paragraph 105. 
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selected, projects
7
 and limited the categories of documents requested to those mentioned 

under points 4, 6 and 7 (contracts, review reports and audit reports) of your initial 

application. As a result, the Directorate-General for Communications Networks, Content 

and Technology identified 28 documents falling under the restricted scope of your 

application
8
.  

The Directorate-General for Communications Networks, Content and Technology 

consulted the third party originators, in line with the provisions of Article 4(4) of 

Regulation (EC) No 1049/2001, and considered their position in its assessment of the 

case. 

On 24 April 2019, the Directorate-General for Communications Networks, Content and 

Technology replied to your initial application and granted: 

1. full access to document 3; 

2. wide partial access to documents 2, 4-7, 10-13, 15, 17-20, 23 and 26, subject only 

to the redaction of personal data, based on the exception provided for in Article 

4(1)(b) of Regulation (EC) No 1049/2001 (protection of privacy and the integrity 

of the individual); 

3. partial access to documents 1, 8, 21, 22 and 27, with the relevant parts redacted on 

the basis of the above-mentioned exception in Article 4(1)(b) of Regulation (EC) 

No 1049/2001, as well as the exception in Article 4(2), first indent of that 

regulation, protecting the commercial interest of a natural or legal person.  

  

With regard to the remaining documents (documents 9, 14, 16, 24, 25 and 28), the 

Directorate-General for Communications Networks, Content and Technology refused 

access thereto. The refusal was based on the exceptions in Article 4(1)(b) and Article 

4(2), first indent, of Regulation (EC) No 1049/2001.  

 

In your confirmatory application, you request a review of this position.  

2. ASSESSMENT AND CONCLUSIONS UNDER REGULATION (EC) NO 1049/2001 

When assessing a confirmatory application for access to documents submitted pursuant 

to Regulation (EC) No 1049/2001, the Secretariat-General conducts a fresh review of the 

reply given by the Directorate-General or service concerned at the initial stage. 

Following this review, I regret to inform you that I have to confirm the position of the 

Directorate-General for Communications Networks, Content and Technology, in so far as 

the unilateral restriction of the scope of your initial application is concerned.  

With regard to the documents identified by the Directorate-General for Communications 

Networks, Content and Technology as falling under such restricted scope of your 

application, I inform you that partial access is granted to the previously fully withheld 

                                                 
7
  ‘Mosaica’ and ‘Secure-Justice’. 

8
  The list of identified documents was included in the initial reply of the Directorate-General for 

Communications Networks, Content and Technology provided on 24 April 2019. 
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documents 24 and 25. The relevant undisclosed parts of these documents are redacted 

based on the exceptions in Article 4(1)(b) and Article 4(2), first indent, of Regulation 

(EC) No 1049/2001, protecting, respectively, privacy and the integrity of the individual 

and commercial interests of a natural or legal person.  

As regards the remaining documents (partially) withheld at the initial stage, I have to 

confirm the position of the Directorate-General for Communications Networks, Content 

and Technology refusing access to thereto. This refusal is based on the exceptions 

provided for in Article 4(1)(b) and Article 4(2), first indent, of Regulation (EC) No 

1049/2001.   

The detailed reasons are set out below. 

Additionally, please note that the relevant parts of documents 24 and 25 contain 

information unrelated to the projects ‘Mosaica’ and ‘Secure-Justice’. This information 

falls outside the scope of your application. 

I also note that in document 8, partially disclosed at the initial stage, personal data of one 

of the representatives of the third party, due to the administrative error was not redacted.   

Also, certain information, such as handwritten dates and addresses of functional 

mailboxes, included in documents 1, 8 10, and 21 partially disclosed at the initial stage, 

was erroneously redacted.   

The new versions of these documents are enclosed to this decision. With regard to 

document 8, I would like to ask you for not transmitting further the previous version of 

that document and deleting it from your files.  

2.1  Unilateral restriction of the scope of the initial application 

In your confirmatory application, you contest the position of the Directorate-General for 

Communications Networks, Content and Technology, as regard the unilateral restriction 

of the scope of your (initial) application.  

In this context, please note, that the original scope of your initial application, covers, as 

explained by the Directorate-General for Communications Networks, Content and 

Technology, a significant number of documents.  

Indeed, for all projects listed in your initial application, documents corresponding only to 

points 4, 6 and 7 thereof amount to 184. Average number of pages of these 184 

documents is 49 pages per document, which gives approximately 9000 pages that would 

need to be assessed.   

According to the preliminary estimates based on the past experience, such assessment 

(which would involve the tasks listed in the email of 29 March 2019) would require the 

workload corresponding to more than 170 working days.  
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These estimate also takes into account the fact that the staff concerned in the Directorate-

General for Communications Networks, Content and Technology would have to deal 

with other tasks and applications in parallel with the handling your initial application.  

As the result, the Directorate-General for Communications Networks, Content and 

Technology unilaterally restricted the scope of your initial application to documents 

corresponding only to points 4, 6 and 7 thereof and relating to two, randomly selected 

projects. Indeed, it identified 28 documents covering approximately 1300 pages
9
 and 

assessed them individually. The workload required to carry out that assessment 

corresponds to what the staff of the Directorate-General for Communications Networks, 

Content and Technology could do within the statutory time limits provided for in 

Regulation (EC) No 1049/2001, taking into account other tasks for which it is 

responsible.  

I note that in your reply of 2 April 2019 provided to the proposal for a fair solution of the 

Directorate-General for Communications Networks, Content and Technology provided 

on 29 March 2019, you suggested that the European Commission provides you the 

documents in batches, outside the statutory time limits provided for in Regulation (EC) 

No 1049/2001. 

Please note, however, that according to the case law of the EU Court (referred to also in 

the message of the Directorate-General for Communications Networks, Content and 

Technology of 29 March 2019),the fair solution under Article 6(3) of Regulation (EC) 

No 1049/2001 may concern only the number and content of the documents applied for 

but not the deadline for replying
10

. 

You also underlined that, I quote, ‘[…] the unilateral restriction of the scope of [your] 

application to only two projects and, in this context, to only three categories of 

documentation violates the right of defense of [your] client, as well as the public interest 

in ascertaining the truth before the Authority Judicial of a [M]member [S]tate’. 

Although I recognise the importance of the right of defence of your client, I note that you 

did not indicate any criteria that would enable the European Commission to better meet 

the needs linked to your application, while respecting the principle of proportionality. 

Consequently, I consider that the decision of the Directorate-General for 

Communications Networks, Content and Technology to unilaterally restrict the scope of 

your initial application was in line with the principle of proportionality and consistent 

with the applicable case law of the EU Court. 

  

                                                 
9
  28 documents with average number of 49 pages per document.  

10
  Judgment of the Court of 2 October 2014, Strack v the European Commission, C-127/13 P, 

EU:C:2014:2250, paragraph 26.  
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2.2 Protection of privacy and the integrity of the individual 

Article 4(1)(b) of Regulation (EC) No 1049/2001 provides that ‘the institutions shall 

refuse access to a document where disclosure would undermine the protection of […] 

privacy and the integrity of the individual, in particular in accordance with Community 

legislation regarding the protection of personal data’. 

Please note that in its judgment in Case C-28/08 P (Bavarian Lager)
11

, the Court of 

Justice ruled that when an application is made for access to documents containing 

personal data, Regulation (EC) No 45/2001 of the European Parliament and of the 

Council of 18 December 2000 on the protection of individuals with regard to the 

processing of personal data by the Community institutions and bodies and on the free 

movement of such data
12

 (‘Regulation (EC) No 45/2001’) becomes fully applicable.  

As from 11 December 2018, Regulation (EC) No 45/2001 has been repealed by 

Regulation (EU) No 2018/1725 of the European Parliament and of the Council of 23 

October 2018 on the protection of natural persons with regard to the processing of 

personal data by the Union institutions, bodies, offices and agencies and on the free 

movement of such data, and repealing Regulation (EC) No 45/2001 and Decision No 

1247/2002/EC
13

 (‘Regulation (EU) No 2018/1725’). 

However, the case-law issued with regard to Regulation (EC) No 45/2001 remains 

relevant for the interpretation of Regulation (EU) No 2018/1725. 

In the above-mentioned judgment the Court stated that Article 4(1)(b) of Regulation (EC) 

No 1049/2001 ‘requires that any undermining of privacy and the integrity of the 

individual must always be examined and assessed in conformity with the legislation of 

the Union concerning the protection of personal data, and in particular with […] [the 

Data Protection] Regulation’.
14

 

Article 3(1) of Regulation (EU) No 2018/1725 provides that personal data ‘means any 

information relating to an identified or identifiable natural person […]’.  

As the Court of Justice confirmed in Case C-465/00 (Rechnungshof), ‘there is no reason 

of principle to justify excluding activities of a professional […] nature from the notion of 

private life’.
15

 

  

                                                 
11

  Judgment of the Court of Justice of 29 June 2010, European Commission v The Bavarian Lager Co. 

Ltd (hereafter referred to as ‘European Commission v The Bavarian Lager judgment’), C-28/08 P, 

EU:C:2010:378, paragraph 59.  
12

  Official Journal L 8 of 12.1.2001, p. 1.  
13

  Official Journal L 205 of 21.11.2018, p. 39. 
14

  European Commission v The Bavarian Lager judgment quoted above, paragraph 59. 
15

  Judgment of the Court of Justice of 20 May 2003, preliminary rulings in proceedings between 

Rechnungshof and Österreichischer Rundfunk, Joined Cases C-465/00, C-138/01 and C-139/01, 

EU:C:2003:294, paragraph 73. 
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As explained in the initial reply of the Directorate-General for Communications 

Networks, Content and Technology, the documents requested contain personal data. This 

includes the names, functions, contact details and signatures (biometric data) and 

biographic notes regarding staff members and collaborators of the different contractors 

which were part of the consortia, external reviewers, as well as of the staff members of the 

European Commission, not holding senior management positions.  

The names
16

 of the persons concerned as well as other data from which their identity can 

be deduced constitute personal data in the meaning of Article 2(a) of Regulation (EU) No 

2018/1725.  

Additionally, document 25 contains the name of the company that carried out the audit of 

the financial statements of one of the participants of the project ‘Mosaica’. The name of the 

company is associated with the name of its owner. Therefore, the name of the company, as 

well as its contact details have to be considered as personal data, as on their basis the name 

of the data subject (owner of the company) can be established.   

Pursuant to Article 9(1)(b) of Regulation (EU) No 2018/1725, ‘personal data shall only 

be transmitted to recipients established in the Union other than Union institutions and 

bodies if  ‘[t]he recipient establishes that it is necessary to have the data transmitted for a 

specific purpose in the public interest and the controller, where there is any reason to 

assume that the data subject’s legitimate interests might be prejudiced, establishes that it 

is proportionate to transmit the personal data for that specific purpose after having 

demonstrably weighed the various competing interests’. 

Only if these conditions are fulfilled and the processing constitutes lawful processing in 

accordance with the requirements of Article 5 of Regulation (EU) No 2018/1725, can the 

transmission of personal data occur. 

In your confirmatory application you argue that the disclosure of, I quote, ‘[…] of the 

names of the evaluators and reviewers is an indispensable element for the defence of 

[your] client in the […] proceedings [to which you referred to in your initial application] 

[…].  

This, in your view, constitutes, I quote, ‘[…] interest that can justify the transmission of 

the data. In fact, the ascertainment of the facts covered by the judgment constitutes an 

overriding public interest setting aside the need of protection of personal data, which is 

evidently prejudicial to the legitimate interests (rectification, to the right of defence) of 

[your client]’. 

Consequently, in your view, the need to ensure the right of defence of your client in the 

proceedings mentioned in your initial and confirmatory applications warrants the 

fulfilment of the condition of the necessity with regard to the transfer of the personal data 

in question.   

                                                 
16

  European Commission v The Bavarian Lager judgment quoted above, paragraph 68. 
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As a preliminary comment in this context, I would like to underline that documents 

released under Regulation (EC) No 1049/2001 become, legally speaking, public 

documents. Therefore, personal data included in such documents, following their public 

disclosure under Regulation (EC) No 1049/2001, would become public information. 

With regard to the names of external evaluators, as explained in the fair solution 

proposal, the scope of your initial request was limited to documents falling under points 

4, 6 and 7 in your initial application and relating only to tow projects. As indicated in the 

fair solution proposal, documents referred to in point 1 of your initial application 

(evaluation reports including the names of external evaluators), was excluded. The names 

of external evaluators are therefore not included in the documents assessed by the 

European Commission following the restriction of the scope of your application.     

Moreover, as explained above, the withheld information does not relate only to the 

external reviewers, but also to the staff members of the contractors which were part of 

the consortia and to (administrative and other) staff members of the European 

Commission. I consider that your argumentation in support of the necessity for the 

transfer of personal data (through its public disclosure) does not apply to this category of 

personal data. In this context, I would like to point out that in Case C-615/13 P 

(ClientEarth), the Court of Justice ruled that the institution does not have to examine of 

its own motion the existence of a need for transferring personal data.
17

 This is also clear 

from Article 9(1)(b) of Regulation (EU) No 2018/1725, which requires that the necessity 

to have the personal data transmitted must be established by the recipient. 

According to Article 9(1)(b) of Regulation (EU) No 2018/1725, the European 

Commission has to examine the further conditions for a lawful processing of personal 

data only if the first condition is fulfilled, namely if the recipient establishes that it is 

necessary to have the data transmitted for a specific purpose in the public interest. It is 

only in this case that the European Commission has to examine whether there is a reason 

to assume that the data subject’s legitimate interests might be prejudiced and, in the 

affirmative, establish the proportionality of the transmission of the personal data for that 

specific purpose after having demonstrably weighted the various competing interests. 

Consequently, I consider that the necessity for the transfer of personal data pertaining to 

the staff members of the contractors that were part of the consortia and the staff members 

of the European Commission included in the documents concerned has not been 

established. Therefore, the European Commission does not have to examine whether 

there is a reason to assume that the data subject’s legitimate interests might be 

prejudiced. 

Notwithstanding the above, there are reasons to assume that the legitimate interests of the 

data subjects concerned would be prejudiced by disclosure of the personal data reflected 

in the documents, as there is a real and non-hypothetical risk that such public disclosure 

would harm their privacy and subject them to unsolicited external contacts.  

                                                 
17

  Judgment of the Court of Justice of 16 July 2015, ClientEarth v European Food Safety Agency,  

C-615/13 P, EU:C:2015:489, paragraph 47. 
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With regard to the personal data of the external reviewers, please note that according to 

the Dennekamp judgement, if the condition of necessity laid down by Article 8(b) of 

Regulation No 45/2001, which is to be interpreted strictly, is to be fulfilled, it must be 

established that the transfer of personal data is the most appropriate means for attaining 

the applicant’s objective, and that it is proportionate to that objective
18

. This case-law 

remains applicable also under Regulation (EU) No 2018/1725 currently in force.  

In my opinion, this requirement has not been fulfilled in this case. Regardless whether 

the information relating to the identity of the external reviewers included in the 

documents concerned, might be relevant in the context of the proceedings pending before 

the Public Prosecutor's Office of Milan, I do not consider that its disclosure under 

Regulation (EC) No 1049/2001 constitutes the most appropriate means for attaining that 

objective. As explained above, documents disclosed under that regulation would become, 

legally speaking, available to the public at large, not only to the applicant to whom they 

were physically provided. In any case, the Italian authorities have the option to ask the 

European Commission to provide access to these documents not on the basis of 

Regulation (EC) No 1049/2001, but in the framework of the sincere cooperation, 

provided for in Article 4(3) of the Treaty of the EU.     

Furthermore, as the handwritten signatures, are biometric data, there is a risk that their 

disclosure would prejudice the legitimate interests of the persons concerned. 

Consequently, I conclude that, pursuant to Article 4(1)(b) of Regulation (EC) No 

1049/2001, access cannot be granted to the personal data included in the documents 

requested, as the need to obtain access thereto for a purpose in the public interest has not 

been substantiated and there is no reason to think that the legitimate interests of the 

individuals concerned would not be prejudiced by disclosure of the personal data 

concerned. 

2.3 Protection of commercial interests of a natural or legal person 

Article 4(2), first indent, of Regulation (EC) No 1049/2001 provides that ‘[t]he 

institutions shall refuse access to a document where disclosure would undermine the 

protection of  commercial interests of a natural or legal person, including intellectual 

property, […] unless there is an overriding public interest in disclosure’. 

I note that in your confirmatory application, you do not contest the applicability of the 

exception quoted above to the documents (or their parts) withheld at the initial stage on 

this basis. Instead, in this context, your argumentation concentrates on the issue of the 

overriding public interest, which will be addressed in point 3 of this decision.  

  

                                                 
18

  Judgement of the General Court of 15 July 2015, Dennekamp v European Parliament, T-115/13, 

EU:T:2015:497, paragraph 77.   
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I would like therefore to refer to the argumentation employed by the Directorate-General 

for Communications Networks, Content and Technology in its initial reply.  

Indeed, the relevant undisclosed parts of documents 1, 8, 21, 22, 24, 25, and 27 contain 

commercially sensitive information of different members of the consortia for the ‘Mosaica’ 

and ‘Secure-Justice’ projects including information about the cost statements (including 

summary of financial statements) and their assessment by the European Commission. 

Furthermore, some of the documents contain information concerning the assessment of the 

project implementation, in particular information about the progress of the work plan, the 

achievement of objectives, the resources used, as well as the problems encountered in the 

implementation identified by the external auditors and the comments of the European 

Commission thereon. The undisclosed parts contain also the information about the 

methodologies, detailed implementation planning and exploitation strategies developed by 

the project’s partners based on their research and professional expertise, which constitute 

the intellectual property of the consortia.  

Documents 9, 14 and 16 are annexes to the ‘Mosaica’ and ‘Secure-Justice’ projects 

contract and contain the detailed description of the work to be undertaken under the 

projects. The content of these documents reflects the information included in the 

proposals submitted by the grant applicants, including the envisaged activities, steps and 

milestones in the process, the proposed methodology, as well as detailed budgetary 

provisions for the proposed action. They contain also other information on detailed 

operational aspects of the implementation of the proposed action, such as the scope and 

description of action, and its timetable.  

Documents 9, 14 and 16 reflect therefore the specific know-how and experience of the 

grant applicants. That know-how was taken into account by the European Commission 

when evaluating the applications submitted under the call for proposals organised for the 

grant in question. It contributed to the attractiveness of the funding application of the 

grant applicants, which became beneficiaries of the grant. The withheld information had 

a major impact on selection of the applications of the beneficiary from among other ones 

submitted under the above call.  

The whole contents of document 28 includes information of the problems encountered in 

implementation of the project by one of the participants, the assessment of these 

problems by the European Commission, as well as the comments and explanations 

provided by that participants in this context.    

Therefore, public disclosure of such information would undermine the reputation of the 

grant applicants or their commercial interests , as it would give other potential grant 

applicants in future calls the possibility to copy from that application and use it to 

support their own application.  

Consequently, there is a real and non-hypothetical risk that public access to the above-

mentioned information would undermine the commercial interests of the economic 

operators in question. I conclude, therefore, that access to the undisclosed parts of 

documents 1, 8, 21, 22, 24, 25 and 27 and to the entirety of documents 9, 14, 16 and 28 
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must be denied on the basis of the exception laid down in the first indent of Article 4(2) 

of Regulation (EC) No 1049/2001. 

3. OVERRIDING PUBLIC INTEREST IN DISCLOSURE 

In your confirmatory application, you argue that the right of defence (of your client) 

constitutes the overriding public interest that prevails over the need to protect the 

sensitive commercial data and personal data.   

Indeed, the exceptions laid down in Article 4(2) of Regulation (EC) No 1049/2001 must 

be waived if there is an overriding public interest in disclosure. Such an interest must, 

firstly, be public and, secondly, outweigh the harm caused by disclosure. 

The exception laid down in Article 4(1)(b) of Regulation (EC) No 1049/2001, on the 

other hand, does not need to be balanced against overriding public interest in disclosure.   

Please also note in this respect, that the interest linked to the need to ensure the right of 

defence of your client in the pending proceedings, constitutes a private interest and can 

therefore not be considered as an overriding public interest in disclosure. Indeed, as 

confirmed by the Court of First Instance in its Sison
19

 and Franchet and Byk
20

 judgments, 

‘the purpose of the Regulation is to guarantee access for everyone to public documents 

and not only access for the requesting party to documents concerning him and it follows 

that the applicants’ application must be examined in the same way as an application from 

any other person’. 

Furthermore, the individual interest that a party may invoke when requesting access to 

documents cannot be taken into account for the purpose of assessing the possible 

existence of an overriding public interest.
21

 

Nor have I, based on my own analysis, been able to identify any elements capable of 

demonstrating the existence of a public interest that would override the need to protect 

the commercial interests of the economic operators grounded in the first indent of Article 

4(2) of Regulation (EC) No 1049/2001.  

The above is without prejudice to the possibility of the relevant Italian authorities to 

receive the privileged access to the documents concerned, outside the framework of 

Regulation (EC) No 1049/2001.    

  

                                                 
19

   Judgment of the Court of First Instance of 26 April 2005, Sison v Council, Joined Cases T-110/03,  

T-150/03 and T-405/03, EU:T:2005:143, paragraphs 50-55,  Judgment of the Court of Justice of 1 

February 2007, Sison v Council, C-266/05 P, EU:C:2007:75, paragraphs 43-48 and Judgment of the 

Court of First Instance of 9 September 2008, MyTravel v Commission, T-403/05, EU:T:2008:316, 

paragraph 66. 
20 

    Judgment of the Court of First Instance of 6 July 2006, Yves Franchet and Daniel Byk v Commission, 

Joined Cases T-391/03 and T-70/04, EU:T:2006:190, paragraph 82. 
21

  Judgment of the General Court of 20 March 2014, Reagens v Commission, T-181/10, EU:T:2014:139, 

paragraph 144. 
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4. PARTIAL ACCESS 

No further partial access is possible to the documents partially disclosed, as the withheld 

parts are covered by the exceptions invoked in point 2 of this decision.  

With regard to documents to which access was fully refused, no meaningful partial is 

possible for the reasons described in point 2 of this decision.  

5. MEANS OF REDRESS 

Finally, I draw your attention to the means of redress available against this decision. You 

may either bring proceedings before the General Court or file a complaint with the 

European Ombudsman under the conditions specified respectively in Articles 263 and 

228 of the Treaty on the Functioning of the European Union. 

Yours sincerely, 

 

For the Commission 


		2020-11-24T07:46:17+0000




