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Subject:  Your confirmatory application for access to documents under 

Regulation (EC) No 1049/2001 - GESTDEM 2018/1883 

Dear   

I refer to your email of 2 July 2018, registered on 4 July 2018, in which you submit a 

confirmatory application in accordance with Article 7(2) of Regulation (EC) No 

1049/2001 regarding public access to European Parliament, Council and Commission 

documents
2
 (hereafter ‘Regulation (EC) No 1049/2001’).  

Please accept our apologies for this late reply. 

1. SCOPE OF YOUR REQUEST 

In your initial application of 30 March 2018, addressed to the Directorate-General for 

Internal Market, Industry, Entrepreneurship and SMEs, you requested access to ‘[a]ll 

exchanges between the Greek authorities and the European Commission relating to 

procedure 2007/4094 (OPAP)ʼ
3
. 

                                                 
1 Official Journal L 345 of 29.12.2001, p. 94. 
2
   Official Journal L 145 of 31.5.2001, p. 43. 

3
  OPAP is Greek Organisation of Football Prognostics S.A. 
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The European Commission has identified four documents as falling under the scope of 

your request: 

 Letter of formal notice of 27 June 2007; 

 Reply of the Hellenic Republic to the letter of formal notice of 29 October 2007; 

 Reasoned Opinion of 28 February 2008; and 

 Reply of the Hellenic Republic to the reasoned opinion of 5 May 2008. 

These documents relate to the infringement procedure 2007/4094 opened by the 

European Commission against Greece in 2007 regarding the compliance with EU internal 

market rules of the Organisation of Football Prognostics's existing betting monopoly.  

In accordance with Article 4(4) of Regulation (EC) No 1049/2001, as regards documents 

originating from a third party, the institution shall consult the latter with a view to 

assessing whether an exception in paragraphs 1 to 3 (if the third party is a Member 

State
4
) is applicable, unless it is clear that the documents shall or shall not be disclosed.  

According to Article 4(5) of Regulation (EC) No 1049/2001, a Member State may 

request the institution not to disclose a document originating from that Member State 

without its prior agreement. 

In accordance with Article 4(4) and (5) of Regulation (EC) No 1049/2001, the 

Directorate-General for Internal Market, Industry, Entrepreneurship and SMEs consulted 

the Greek authorities on the disclosure of the documents requested.  

In its initial reply of 13 June 2018, the Directorate-General for Internal Market, Industry, 

Entrepreneurship and SMEs: 

 granted full access to the letter of formal notice of 27 June 2007; 

 granted wide partial access to the reasoned opinion of 28 February 2008; 

 and refused access to the replies of the Hellenic Republic to the letter of formal 

notice of 29 October 2007 and to the reasoned opinion of 5 May 2008. 

The (partial) refusal was based on the objections to disclosure expressed by the 

authorities of the Hellenic Republic in the light of Article 4(2), first indent (protection of 

commercial interests of a natural or legal person) and Article 4(2), second indent 

(protection of court proceedings and legal advice) of Regulation (EC) No 1049/2001.  

Through your confirmatory application you request a review of this position. You 

furthermore request to verify whether all documents falling under the scope of your 

application have been identified, and to give access to any additionally identified 

documents.  

                                                 
4
  See in this respect judgment of the Court of 18 December 2007, Kingdom of Sweden v European 

Commission, C-64/05 P, EU:C:2007:802, paragraph 76. 
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2. ASSESSMENT AND CONCLUSIONS UNDER REGULATION (EC) NO 1049/2001 

When assessing a confirmatory application for access to documents submitted pursuant 

to Regulation (EC) No 1049/2001, the Secretariat-General conducts a fresh review of the 

reply given by the Directorate-General or the service concerned at the initial stage. 

Following your confirmatory application, the European Commission has carried out a 

renewed, thorough search of the documents in its possession. Based on this renewed 

search, the European Commission identified two additional supporting documentation 

linked to the reply to the reasoned opinion of 5 May 2008, submitted by the Greek 

authorities on 7 and 11 July 2008 (both in Greek language).  

Having carried out a detailed assessment of your request in light of the provisions of 

Regulation (EC) No 1049/2001, I regret to inform you that I have to confirm the initial 

decision of the Directorate-General for Internal Market, Industry, Entrepreneurship and 

SMEs to grant wide partial access to the reasoned opinion of 28 February 2008 and  

refused access to the replies of the Hellenic Republic to the letter of formal notice of 29 

October 2007 and to the reasoned opinion of 5 May 2008, based on the exception of 

Article 4(2), second indent (protection of court proceedings and legal advice) of 

Regulation (EC) No 1049/2001. 

In addition, I am pleased to inform you that the part of the Greek supporting 

documentation of 7 and 11 July 2008 relating to the Greek legislation on gambling of 21 

September 1999, 12 October 2000, 27 December 2005 and 10 July 2007 can be consulted 

on the following website  http://www.et.gr/index.php/anazitisi-fek (specific legal acts can 

be accessed via the search tool). The four relevant piece of the Greek legislation will be 

attached to this confirmation decision as well. 

However, I have to refuse access to the remaining additional supporting documentation 

linked to the reply to the reasoned opinion of 5 May 2008, submitted by the Greek 

authorities on 7 and 11 July 2008, identified at the confirmatory stage. The refusal is 

based on the exceptions of Article 4(1)(b) (protection of privacy and the integrity of the 

individual) and 4(2), second indent (protection of court proceedings and legal advice) of 

Regulation (EC) No 1049/2001. 

The detailed reasons are set out below. 

2.1. Protection of privacy and the integrity of the individual 

Article 4(1)(b) of Regulation (EC) No 1049/2001 provides that ‘the institutions shall 

refuse access to a document where disclosure would undermine the protection of […] 

privacy and the integrity of the individual, in particular in accordance with Community 

legislation regarding the protection of personal data’. 
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In its judgment in Case C-28/08 P (Bavarian Lager),
5
 the Court of Justice ruled that 

when a request is made for access to documents containing personal data, Regulation 

(EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 

on the protection of individuals with regard to the processing of personal data by the 

Community institutions and bodies and on the free movement of such data
6
 (hereafter 

‘Regulation (EC) No 45/2001’) becomes fully applicable. 

Please note that, as from 11 December 2018, Regulation (EC) No 45/2001 has been 

repealed by the above-mentioned Regulation (EU) No 2018/1725 of the European 

Parliament and of the Council of 23 October 2018 on the protection of natural persons 

with regard to the processing of personal data by the Union institutions, bodies, offices 

and agencies and on the free movement of such data.
7
 

However, the case law issued with regard to Regulation (EC) No 45/2001 remains 

relevant for the interpretation of Regulation (EU) No 2018/1725. 

Article 3(1) of Regulation (EU) No 2018/1725 provides that personal data ‘means any 

information relating to an identified or identifiable natural person […]’. 

The requested document includes the names, surnames, contact details (direct telephone 

numbers, offices and email addresses) of staff members of the national authorities of the 

Hellenic Republic not holding any senior management position and also the names and 

surnames of other third parties. This information clearly constitutes personal data in the 

sense of Article 3(1) of Regulation (EU) No 2018/1725 and in the sense of the Bavarian 

Lager judgment
8
. 

Pursuant to Article 9(1)(b) of Regulation (EU) No 2018/1725, ‘personal data shall only 

be transmitted to recipients established in the Union other than Union institutions and 

bodies if ‘[t]he recipient establishes that it is necessary to have the data transmitted for a 

specific purpose in the public interest and the controller, where there is any reason to 

assume that the data subject’s legitimate interests might be prejudiced, establishes that it 

is proportionate to transmit the personal data for that specific purpose after having 

demonstrably weighed the various competing interests’. 

Only if these conditions are fulfilled and the processing constitutes lawful processing in 

accordance with the requirements of Article 5 of Regulation (EU) No 2018/1725, can the 

transmission of personal data occur. 

Furthermore, in Case C-615/13 P (ClientEarth), the Court of Justice ruled that the institution 

does not have to examine by itself the existence of a need for transferring personal data.
9
 

                                                 
5
  Judgment of the Court of 29 June 2010, European Commission v The Bavarian Lager Co. Ltd, 

C-28/08 P, EU:C:2010:378, paragraph 59 (hereafter ‘Bavarian Lager’).  
6
  Official Journal L 8 of 12.1.2001, p. 1.  

7
 Official Journal L 205 of 21.11.2018, p. 39. 

8
 Bavarian Lager, cited above, paragraph 70. 

9
  Judgment of the Court of Justice of 16 July 2015, ClientEarth v European Food Safety Agency,          

C-615/13 P, EU:C:2015:489, paragraph 47. 
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This is also clear from Article 9(1)(b) of Regulation (EU) No 2018/1725, which requires 

that the necessity to have the personal data transmitted must be established by the recipient. 

According to Article 9(1)(b) of Regulation (EU) No 2018/1725, the European 

Commission has to examine the further conditions for the lawful processing of personal 

data only if the first condition is fulfilled, namely if the recipient establishes that it is 

necessary to have the data transmitted for a specific purpose in the public interest. It is 

only in this case that the European Commission has to examine whether there is a reason to 

assume that the data subject’s legitimate interests might be prejudiced and, in the 

affirmative, establish the proportionality of the transmission of the personal data for that 

specific purpose after having demonstrably weighed the various competing interests. 

In your application, you do not put forward any arguments to establish the necessity to have 

the data transmitted for a specific purpose in the public interest. Therefore, the European 

Commission does not have to examine whether there is a reason to assume that the data 

subject’s legitimate interests might be prejudiced. 

In this context, I would like to point out that the right to the protection of the privacy is 

recognised as one of the fundamental rights in the Charter of Fundamental Rights, as is 

the transparency of the processes within the Institutions of the EU. The legislator has not 

given any of these two rights primacy over each other, as confirmed by the Bavarian 

Lager case-law referred to above
10

.  

Based on the information at my disposal, I note that there is a risk that the disclosure of 

the names of the individuals appearing in the requested documents would prejudice the 

legitimate interests of the third-parties concerned.  

Consequently, I conclude that, pursuant to Article 4(1)(b) of Regulation (EC) No 

1049/2001 and Article 9(1)(b) of Regulation (EU) 2018/1725, access cannot be granted 

to the personal data, as the need to obtain access thereto for a purpose in the public 

interest has not been substantiated and there is no reason to think that the legitimate 

interests of the individuals concerned would not be prejudiced by disclosure of the 

personal data concerned.  

2.2. Protection of court proceedings and legal advice 

Article 4(2), second indent of Regulation (EC) 1049/2001 provides that ʻ[t]he institutions 

shall refuse access to a document where disclosure would undermine the protection of: 

[…] court proceedings and legal adviceʼ. 

In its judgement in Case T-84/03, the Court of First Instance
11

 underlined that the 

exception provided for in Article 4(2), second indent, protects two distinct interests:  

court proceedings and legal advice. In the case at hand, the refusal of access to the 

documents concerned is based on a need to protect pending court proceedings. 

                                                 
10

  Bavarian Lager, cited above, paragraph 56. 
11

 Currently: the General Court. 
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It is to be underlined that Regulation (EC) No 1049/2001 is not limited to the 

proceedings before the EU Court of Justice. Indeed, should the notion of ʻcourt 

proceedingsʼ not encompass proceedings before national courts, there would be a 

significant void in the protection of public interest under Regulation (EC) No 1049/2001, 

and the main purpose of the exception protecting court proceedings would be seriously 

undermined. 

2.2.1. Conclusion concerning documents originating from the Greek 

authorities 

Under the provisions of Article 4(4) and (5) of Regulation (EC) No 1049/2001 and with a 

view to taking into account the arguments put forward in your confirmatory application, 

a renewed consultation of the authorities of the Hellenic Republic was initiated by the 

Secretariat-General.  

At confirmatory level, the authorities of the Hellenic Republic continued to object to the 

disclosure of the documents originating from their authorities on the basis of the 

exception provided for in Article 4(2), second indent (protection of court proceedings and 

legal advice) of Regulation (EC) No 1049/2001. 

The Greek authorities stated in their replies to the European Commission that the 

requested documents are closely linked to six court Cases regarding the prohibition of 

online gambling in Greece, namely Cases No E1537/2016, AK3319/2014, 

AK3714/2014, AK1163/2012, AK1160/2012 and AK1196/2012, pending before the 

Hellenic Supreme Administrative Court (the Council of State). 

The European Commission has carried out an assessment of the arguments put forward 

by the Greek authorities, based on Article 4(4) and (5) of Regulation (EC) No 1049/2001.  

In Case T-74/16 (Pagkyprios Organismos Ageladotrofon), the General Court clarified 

that ‘before refusing access to a document originating from a Member State, the 

institution concerned must examine whether that Member State has based its objection on 

the substantive exceptions in Article 4(1) to (3) of Regulation (EC) No 1049/2001 and 

has given proper reasons for its position. Consequently, when taking a decision to refuse 

access, the institution must make sure that those reasons exist and refer to them in the 

decision it makes at the end of the procedure’.
12

 

The General Court clarified in this judgment that the institution ‘must, in its decision, not 

merely record the fact that the Member State concerned has objected to disclosure of the 

document applied for, but also set out the reasons relied on by that Member State to show 

that one of the exceptions to the right of access provided for in Article 4(1) to (3) of the 

regulation applies’
13

. 

  

                                                 
12

  Judgment of the General Court of 8 February 2018, Pagkyprios Organismos Ageladotrofon v 

Commission, T-74/16, EU:T:2018:75, paragraph 55. 
13

  Ibid, paragraph 56.  
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The General Court also clarified that ‘the institution to which a request for access to a 

document has been made does not have to carry out an exhaustive assessment of the 

Member State’s decision to object by conducting a review going beyond the verification 

of the mere existence of reasons referring to the exceptions in Article 4(1) to (3) of 

Regulation (EC) No 1049/2001.[…] The institution must, however, check whether the 

explanations given by the Member State appear to it, prima facie, to be well founded’
14

. 

Following this assessment, I have come to the conclusion that the Greek authorities based 

their objections to the disclosure of the requested documents on Article 4(2), second 

indent (protection of court proceedings and legal advice) of Regulation (EC) No 

1049/2001 and have given proper reasons for their position. These arguments justify, at 

first sight, the application of this exception. 

Therefore, I have to confirm the refusal to grant access to all identified documents 

originating from the Greek authorities, based on Article 4(2), second indent (protection 

of court proceedings and legal advice) of Regulation (EC) No 1049/2001. 

2.2.2.   Conclusion concerning the Commission documents 

In addition to assessing the third-party documents referred to above, I have conducted a 

fresh review of the initial decision of Directorate-General for Internal Market, Industry, 

Entrepreneurship and SMEs to grant partial access to the reasoned opinion of 28 

February 2008 drafted by Commission services. 

In its API judgment
15

, the Court of Justice noted that ʻthe protection of court proceedings 

implies, in particular, that compliance with the principles of equality of arms and the 

sound administration of justice must be ensuredʼ.  

In the Philip Morris Case, the General Court confirmed that the scope of that exception is 

not limited to the protection of documents drawn up solely for the purposes of specific 

judicial proceedings, such as pleadings. The Court held indeed that ‘[…] in order for the 

exception to apply, it is necessary that the requested documents […] should have a 

relevant link with a dispute pending before the Courts of the European Union […] and 

that disclosure of those documents, even though they were not drawn up in the context of 

pending court proceedings, should compromise the principle of equality of arms [...]. In 

other words, it is necessary that those documents should reveal the position of the 

institution concerned on contentious issues raised during the court proceedings relied 

upon’
16

. 

  

                                                 
14

  Ibid, paragraph 57. See also judgment of 21 June 2012, IFAW Internationaler Tierschutz-Fonds v 

European Commission, C-135/11 P, EU:C:2012:376, para 63, judgment of 5 April 2017, France v 

European Commission, T-344/15, EU:T:2017:250. 
15

   Judgment of 21 September 2010 in Sweden and others v API and European Commission, Joined Cases  

C 514/07 P, C 528/07 P and  C 532/07 P, EU:C:2010:541, paragraph 85. 
16 

 Judgment of 15 September 2016, Philip Morris v European Commission, T-796/14, EU:T:2016:483, 

paragraph 88. 
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The withheld parts of the reasoned opinion of 28 February 2008 relate to the Greek 

argumentation on the compatibility of the Greek gambling legislation with EU law. 

Disclosure of documents under Regulation (EC) No 1049/2001 has an effect towards all 

and combined with the sensitivity of the subject matter in pending cases leads me to the 

conclusion that access to the redacted parts of the document partially disclosed would 

disturb the serenity of the proceedings before the Hellenic Supreme Administrative Court 

in those particular cases. 

In this context, I would like to refer to the judgment in Case T-18/15, in which the 

General Court ruled ʻthat the integrity of the court proceedings concerned and the 

equality of arms between the parties could be seriously compromised if parties were to 

benefit from privileged access to internal information belonging to the other party which 

is closely connected to the legal aspects of pending or potential (but imminent) 

proceedings.
17

ʼ 

In this regard it is to be noted that the principles of equality of arms and sound 

administration of justice are at the heart of the exception of protection of court 

proceedings
18

. ʻThe need to ensure equality of arms before a court justifies the protection 

not only of documents drawn up solely for the purposes of specific court proceedings, 

such as pleadings, but also of documents whose disclosure is liable, in the context of 

specific proceedings, to compromise that equality, which is a corollary of the very 

concept of a fair trial.
19

.ʼ 

In light of the above, the requested document cannot be fully disclosed pursuant to the 

exception in Article 4(2), second indent (protection of court proceedings) of Regulation 

(EC) No 1049/2001.  

3. NO PARTIAL ACCESS 

I have also examined the possibility of granting (further) access to the documents 

concerned, in accordance with Article 4(6) of Regulation (EC) No 1049/2001 

With regards to the documents originating from the Greek authorities and the withheld 

parts of the reasoned opinion, no meaningful partial access is possible without 

undermining the interests described above.  

4. NO OVERRIDING PUBLIC INTEREST IN DISCLOSURE 

Please note that article 4(1)(b) of Regulation (EC) No 1049/2001 does not include the 

possibility for the exception defined therein to be set aside by an overriding public 

interest. 

                                                 
17

  Judgment of the General Court of 15 September 2016, Philip Morris v European Commission, 

 T-18/15, EU:T:2016:487, para 65. 
18

  Judgment of the Court of 21 September 2010, Sweden and Others v API and European Commission, 

C-514/07 P, C-528/07 P  and C-532/07 P, EU:C:2010:541, para 85. 
19

  Judgment of the General Court of 15 September 2016, Philip Morris v European Commission,  

T-18/15, EU:T:2016:487, para 64. 
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The exceptions laid down in Article 4(2) of Regulation (EC) No 1049/2001 must be 

waived if there is an overriding public interest in disclosure. Such an interest must, 

firstly, be public and, secondly, outweigh the harm caused by disclosure.  

The purpose of Regulation (EC) No 1049/2001 is to define the rules regarding public 

access to European Parliament, Council and Commission documents. All requests for 

access to documents must be treated in the same way and no specific interest or 

background of an applicant can be taken into account.  

As mentioned above, the disclosure of a document under Regulation (EC) No 1049/2001 

has an effect towards all. Once released, they become public documents from a legal 

point of view, and access thereto cannot be refused to any other applicant requesting 

access thereto under the said Regulation.  

I acknowledge that there might be a certain interest of the public in the underlying issues. 

However, the argument that the public disclosure of the documents concerned would be 

to your private benefit cannot be taken into consideration in the context of Regulation 

(EC) No 1049/2001, as no privileged access for interested third parties or individuals is 

possible under Regulation (EC) No 1049/2001. Indeed, the Court of Justice has explicitly 

underlined that, for an interest to outweigh the protection guaranteed by the exceptions 

defined in Article 4 of Regulation (EC) No 1049/2001, a prerequisite is that it is a public, 

and not a private, interest.  

According to the Court, ʻ(...) the purpose of Regulation 1049/2001 is to give the general 

public a right of access to documents of the institutions and not to lay down rules 

designed to protect the particular interest which a specific individual may have in gaining 

access to one of them (...)ʼ
20

. 

Consequently, I consider that, in this case, there is no overriding public interest that 

would outweigh the interest in safeguarding the protection of the court proceedings by 

the second indent of Article 4(2) of Regulation (EC) No 1049/2001. 

5. MEANS OF REDRESS 

Finally, I would like to draw your attention to the means of redress that are available 

against this decision. You may either bring proceedings before the General Court or file a 

complaint with the European Ombudsman under the conditions specified respectively in 

Articles 263 and 228 of the Treaty on the Functioning of the European Union. 

  

                                                 
20

  Judgement of the Court of 1 February 2007, Sison v. Council, C-266/05, EU:C:2007:75, para 43. 
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