
 

 
Commission européenne/Europese Commissie, 1049 Bruxelles/Brussel, BELGIQUE/BELGIË - Tel. +32 

22991111 

 

EUROPEAN COMMISSION 
 

Brussels, 6.8.2019 

C(2019) 5997 final 

 

 

University of Rijeka 

 51410 

Opatija 

Croatia  

 

Subject: Your confirmatory application for access to documents under 

Regulation (EC) No 1049/2001 - GESTDEM 2019/2627 

Dear  

I refer to your letter of 25 May 2019, registered on 4 June 2019, in which you submitted 

a confirmatory application in accordance with Article 7(2) of Regulation (EC) No 

1049/2001 regarding public access to European Parliament, Council and Commission 

documents
1
 (hereafter 'Regulation (EC) No 1049/2001').  

Please accept our apologies for this late reply. 

1. SCOPE OF YOUR REQUEST 

In your initial application of 3 May 2019, you requested access to, I quote, ‘[r]eply by the 

Government of Croatia to the Commission concerning March 2019 letter of formal notice 

regarding non-compliance with Marine Strategy Framework Directive’. 

 

In its initial reply dated 24 May 2019, the Directorate-General for Environment refused 

access to the document in question, based on the exception of Article 4(2), third indent of 

Regulation (EC) No 1049/2001 (protection of the purpose of inspections, investigations 

and audits). 

In your confirmatory application, you request a review of the initial reply. You put 

forward detailed arguments, which I will address below.   

2. ASSESSMENT AND CONCLUSIONS UNDER REGULATION (EC) NO 1049/2001 

When assessing a confirmatory application for access to documents submitted under 

Regulation (EC) No 1049/2001, the Secretariat-General conducts a fresh review of the 

reply given by the Directorate-General concerned at the initial stage. 

                                                 
1   Official Journal L 145 of 31.5.2001, p. 43. 
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Following this review, I regret to inform you that I have to confirm the initial decision of 

the Directorate-General for Environment and refuse access to the document requested, 

which forms part of the infringement procedure no. 2019/2008. The refusal is based on 

Article 4(2), third indent (protection of purpose of investigations) of Regulation (EC) No 

1049/2001 for the reasons set out below. 

As a preliminary note, I have to point out that the infringement procedure no. 2019/2008 

is an on-going procedure of which the reply by the Government of Croatia to the 

Commission to the letter of formal notice sent on 7 March 2019 forms an integral part.  

The document to which you request access concern the procedure laid down in Article 

258 of the Treaty on the Functioning of the European Union, which consists of two 

consecutive stages, the administrative pre-litigation stage and the judicial stage before the 

Court of Justice. The purpose of the pre-litigation procedure is to allow the Member State 

to put an end to any alleged infringement, to enable it to exercise its rights of defence and 

to define the subject matter of the dispute with a view to bringing an action before the 

Court.
2
 

Article 4(2), third indent of Regulation (EC) No 1049/2001 provides that ‘[t]he 

institutions shall refuse access to a document where disclosure would undermine the 

protection of […] the purpose of inspections, investigations and audits.’ 

In this respect, please note that the Court of Justice has interpreted Article 4(2), third 

indent of Regulation (EC) No 1049/2001, among others, in its LPN judgment, in which it 

underlined that in on-going infringement cases, the institution may base itself on a 

general presumption of non-disclosure.
3
 This confirmed the Court's earlier Petrie 

judgment, in which it ruled that ‘[…] the Member States are entitled to expect the 

Commission to guarantee confidentiality during investigations which might lead to an 

infringement procedure. This requirement of confidentiality remains even after the matter 

has been brought before the Court of Justice, on the ground that it cannot be ruled out 

that the discussions between the European Commission and the Member State in 

question regarding the latter's voluntary compliance with the Treaty requirements may 

continue during the court proceedings and up to the delivery of the judgment of the Court 

of Justice’.
4
   

Furthermore, in the ClientEarth judgment the General Court stated that ‘the exception 

relating to the protection of the purpose of investigations does not apply solely to 

                                                 
2
  Judgment of the Court of Justice of 10 December 2002, Commission v Ireland, C-362/01, 

EU:C:2002:739, paragraphs 15 and 16.
 

3 
 Judgment of the Court of Justice of 14 November 2013, LPN and Finland v Commission, C-514/11 P 

and C-605/11 P, (hereafter LPN and Finland v Commission), EU:C:2013:738, paragraphs 55, 65-68. 
4 
 Judgment of the Court of First Instance of 11 December 2001, Petrie and Others v Commission, T-

191/99, (hereafter Petrie and Others v Commission), EU:T:2001:284, paragraph 68. 



 

3 

documents relating to infringement proceedings which have been commenced but also to 

documents concerning investigations the outcome of which might be such proceedings’.
5
 

Consequently, all documents in an on-going infringement file are covered by a general 

presumption of non-accessibility based on the exception of Article 4(2), third indent of 

Regulation (EC) No 1049/2001. The presumption covers exchanges between Member 

States and the European Commission, as well as the European Commission services’ 

internal assessment on the degree of alignment of the relevant Croatian legislation with 

EU law. Furthermore, this means that the institution is not required to carry out a specific 

and individual assessment of the content of each requested document. 

The Court of Justice ruled that, ‘[…] documents relating to an infringement procedure 

during the pre-litigation stage may be covered by the general presumption of 

confidentiality [because] “it can be presumed that the disclosure of the documents 

concerning an infringement procedure during its pre-litigation stage risks altering the 

nature of that procedure and changing the way it proceeds and, accordingly, that 

disclosure would in principle undermine the protection of the purpose of investigations, 

within the meaning of the third indent of Article 4(2) of Regulation No 1049/2001”.
6
 

I would like to clarify that European Commission does not make public the letter of 

formal notice. The European Commission only publishes press releases on the adopted 

decisions and actions to take, which are publicly available at the following address, for 

the case in question: 

http://europa.eu/rapid/press-release MEMO-19-1472 EN.htm. 

I note that the objective of the pre-litigation phase of infringement procedures is not to 

penalise the Member State in question, but rather to give it an opportunity to put an end 

to any incompliance with EU law, before entering into possible costly and time-

consuming litigation proceedings. If this objective is achieved, the European 

Commission will subsequently close the case, which is both in the interest of the Member 

State in question and its citizens. 

Contrary to what you argue in your confirmatory application, infringement procedures do 

not run in secrecy, as once the decisions are adopted, information concerning the 

procedures becomes publicly available. Furthermore, the public is regularly informed of 

the state of play of infringement procedures via press releases.  

The public disclosure of the requested document would not only negatively influence the 

dialogue between the European Commission and Croatia, but would also alter the strictly 

bilateral nature of the infringement procedure as provided for in Article 258 of the Treaty 

on the Functioning of the European Union. Such disclosure would consequently 

adversely affect the European Commission’s investigations, as it would undermine the 

climate of mutual trust required to resolve disputes between the European Commission 

                                                 
5
    Judgment of the General Court of 13 September 2013, ClientEarth v European Commission, T-111/11, 

EU:T:2013:482, paragraph 80. 
6   LPN and Finland v Commission, cited above, paragraph 40.   
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and the Member State without having to use the judicial phase of the infringement 

procedure. It would have a negative effect on the extent to which the European 

Commission can conduct negotiations with the Member State with the objective that the 

Member State complies voluntarily with European Union law.  

In addition, public disclosure, at this stage, would also hinder the European Commission 

in taking a decision in this case and on the follow-up to this infringement procedure, free 

from undue outside interference. This climate of mutual trust between the European 

Commission and the Member State concerned must be ensured throughout the different 

stages of the procedure until the investigation is definitively closed. Disclosure of the 

requested document at this stage would be incompatible with that aim. 

I conclude, therefore, that access to the requested document, which forms part of the 

administrative infringement file, must be denied based on the exception laid down in the 

third indent of Article 4(2) of Regulation (EC) No 1049/2001. 

3. PARTIAL ACCESS 

I have also examined the possibility of granting partial access to the documents 

concerned, in accordance with Article 4(6) of Regulation (EC) No 1049/2001.  However, 

it follows from the assessment made above that the document which falls within the 

scope of your request is manifestly and entirely covered by the exception laid down in 

Article 4(2), third indent of Regulation (EC) No 1049/2001.  

It must also be underlined that the Court of Justice has confirmed that a presumption of 

non-disclosure excludes the possibility to grant partial access to the file.
7
  

4. OVERRIDING PUBLIC INTEREST IN DISCLOSURE 

The exception laid down in Article 4(2), third indent of Regulation (EC) No 1049/2001 

must be waived if there is an overriding public interest in disclosure. Such an interest, 

firstly, has to be public and, secondly, has to outweigh the damage caused by the release, 

i.e. it must in this case outweigh the interest protected by virtue of the third indent of 

Article 4(2) of Regulation (EC) No 1049/2001. 

In your confirmatory application, you do not refer to any particular overriding public 

interest that would warrant public disclosure of the document in question and that would 

outweigh the need to protect it in light of the exceptions of Regulation (EC) No 

1049/2001.   

Based on my own analysis, I have not, either, been able to identify any elements capable 

of demonstrating the existence of a public interest that would override the need to protect 

the purpose of the ongoing investigation, grounded in Article 4(2), third indent, of 

Regulation (EC) No 1049/2001. 

                                                 
7     

Judgment of 25 March 2015, Sea Handling v Commission, T-456/13, EU:T:2015:185, paragraph 93. 
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Moreover, I consider that in this specific case, the public interest is better served by 

protecting the purpose of the on-going investigation. In particular, the public interest to 

reach conformity with EU law of the legal framework in the Member State concerned, 

which constitutes the ultimate purpose of the European Commission's investigations, and 

which requires maintaining an atmosphere of mutual trust between the European 

Commission and that Member State.  

5. MEANS OF REDRESS 

Finally, I draw your attention to the means of redress available against this decision. You 

may either bring proceedings before the General Court or file a complaint with the 

European Ombudsman under the conditions specified respectively in Articles 263 and 

228 of the Treaty on the Functioning of the European Union. 

Yours sincerely, 

For the Commission 
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