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Subject: Your confirmatory application for access to documents under 

Regulation (EC) No 1049/2001 - GESTDEM 2019/2603 

Dear  

I refer to your letter of 13 June 2019, registered on 14 June 2019, in which you submit a 

confirmatory application in accordance with Article 7(2) of Regulation (EC) 

No 1049/2001 regarding public access to European Parliament, Council and Commission 

documents
2
 (hereafter 'Regulation (EC) No 1049/2001').  

1. SCOPE OF YOUR REQUEST 

In your initial application of 9 April 2019, addressed to the Directorate-General for 

Competition, you requested access to, I quote, the ‘letter  wrote to the 

Italian Government related to the problem about restoring people and citizens involved in 

scams of Italian banks’. 

Following a clarification request, the European Commission has identified the following 

document as falling under the scope of your request: 

 the joint letter of the Directors-General of Directorate-General for 

Financial Stability, Financial Services and Capital Markets Union and the 

Directorate-General for Competition of the European Commission to the 

Director-General of the Italian Ministry of Economy and Finance 

concerning the Italian compensation scheme for bank mis-selling, which 

was adopted at the end of 2018, and questions connected therewith, dated 
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29 January 2019, reference: Ares(2019)513994 (hereafter ‘requested 

document’). 

In its initial reply of 29 May 2019, the Directorate-General for Competition and the 

Directorate-General for Financial Stability, Financial Services and Capital Markets 

Union refused access to the requested document based on the exceptions of the third 

indent of Article 4(2) (protection of the purpose of inspections, investigations and audits) 

and the second subparagraph of Article 4(3) (protection of the institution’s decision-

making process) of Regulation (EC) No 1049/2001.  

In your confirmatory application, you request a review of this position. You support your 

request with the argument that the content of the requested document ‘is nowadays 

known to the press and all of the world’, which I will address in the corresponding 

sections below. 

2. ASSESSMENT AND CONCLUSIONS UNDER REGULATION (EC) NO 1049/2001 

When assessing a confirmatory application for access to documents submitted pursuant 

to Regulation (EC) No 1049/2001, the Secretariat-General conducts a fresh review of the 

reply given by the Directorates-General concerned at the initial stage. 

Following this review, I regret to inform you that I have to confirm the initial decision of 

the Directorate-General for Competition and the Directorate-General for Financial 

Stability, Financial Services and Capital Markets to refuse access, based on the exception 

of the third indent of Article 4(2) (protection of the purpose of inspections, investigations 

and audits) of Regulation (EC) No 1049/2001, for the reasons set out below. 

The third indent of Article 4(2) of Regulation (EC) No 1049/2001 provides that ‘[t]he 

institutions shall refuse access to a document where disclosure would undermine the 

protection of the purpose of inspections, investigations and audits’. 

In the requested document, the European Commission addresses a number of questions 

to the Ministry of Economy and Finance in order to clarify the compatibility of certain 

Italian measures with EU State aid rules. The main purpose of the requested document is 

thus to collect information and clarify the facts concerning the Italian compensation 

measures so that the European Commission would be able to take its position in relation 

to, among other, Italy’s compliance with EU law, in particular with financial-sector 

regulation and / or State aid rules. This fact-finding and assessment process is currently 

ongoing. The requested document forms therefore part of an investigation file with a 

possibility to detect an infringement of EU law and cannot be disclosed at this stage in 

order to preserve the confidentiality of the exchanges between the European Commission 

and the Member State and, therefore, the nature and progress of the investigation 

procedure at issue.  
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In line with established case-law of Court of Justice, the European Commission must 

supply explanations as to how access to a certain document could specifically and 

effectively undermine the interest protected by an exception laid down in Article 4 of 

Regulation (EC) No 1049/2001.
3
  

However, the Court has also recognised that ‘it is, in principle, open to the Community 

institution to base its decisions in that regard on general presumptions which apply to 

certain categories of documents, as considerations of a generally similar kind are likely to 

apply to requests for disclosure relating to documents of the same nature.’
4
 

In line with the case law of the Court of Justice, one such category of documents is the 

infringement investigations: ‘[…] the Court of Justice has acknowledged the existence of 

general presumptions that access to documents is to be refused in five particular 

situations, namely in cases concerning: […] the documents relating to an infringement 

procedure during the pre-litigation stage of that procedure […].’
5
  

It is noted that according to the Court of Justice, ‘[…] the notion of "investigation" [is] 

able to cover also the activity of the Commission to ascertain facts in order to evaluate a 

given situation’, from which ‘[i]t follows that […] these documents, in that they allowed 

the Commission to adopt a position within the framework of the exercise of its functions 

provided for by the [Treaty on the European Union] and [the Treaty on the Functioning 

of the European Union] and therefore fall under investigation activity […], would be 

covered by the general presumption of confidentiality.’
6
 The requested document is 

considered to fall into this category of documents.  

Having regard to the above, I conclude that the use of the exceptions under the third 

indent of Article 4(2) (protection of the purpose of investigations) is justified, and that 

access to the requested document must be refused on that basis. 

3. OVERRIDING PUBLIC INTEREST IN DISCLOSURE 

The exceptions laid down in the third indent of Article 4(2) of Regulation (EC) 

No 1049/2001 must be waived if there is an overriding public interest in disclosure. Such 

an interest must, firstly, be public and, secondly, outweigh the harm caused by 

disclosure. 

In your confirmatory application, you put forward that the content of the requested 

document ‘is nowadays known to the press and all of the world’.  
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