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Subject: Your confirmatory application for access to documents under 

Regulation (EC) No 1049/2001 - GESTDEM 2019/4015 

Dear , 

Dear , 

 

I refer to your email of 7 August 2019, registered on the same day, in which you submit a 

confirmatory application in accordance with Article 7(2) of Regulation (EC) No 

1049/2001 regarding public access to European Parliament, Council and Commission 

documents
2
 (hereafter: ‘Regulation (EC) No 1049/2001’).  

Please accept our apologies for this late reply. 

1. SCOPE OF YOUR REQUEST 

In your initial application of 11 July 2019, addressed to the Directorate-General for 

Competition, on behalf of your client, you requested access to the following documents, 

in relation to the decision of the European Commission in the State aid case SA.33846 of 

28 June 2019: 

 

-  ‘[t]he documents that are mentioned in the recital 1. PROCEDURE of the 

decision. 

- Any other relevant documents on which the decision is based.’ 

                                                 
1
   OJ L 345, 29.12.2001, p. 94. 
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You further explain that ‘[a]s it is stated in the article 2 of the above-mentioned decision, 

the Commission has imposed that Finland has to recover the granted State aid of a total 

of EUR 54,231,850 from [your client]. Because the measures imposed by the 

Commission have a direct and substantial effect on [your client], it considers that it has 

become as an interested party of the State Aid Case in question’. 

 

In its initial reply of 17 July 2019, the Directorate-General for Competition mentioned 

that your request includes a complaint lodged to the European Commission, a letter from 

another entity joining and supporting the complaint and additional information by the 

complainants from 12 December 2011, 27 February 2012, 4 April 2012, 21 June 2012 

and 4 September 2012. It further explained that these documents form part of the case 

file in a pending State aid investigation under Article 108 of the Treaty on the 

Functioning of the European Union in which the procedure has not been finalised yet, as 

the decision is still subject to an appeal and as part of the investigation related to the case 

is still ongoing.  

Therefore, the Directorate-General for Competition refused access to the requested 

documents, based on the exceptions protecting the purpose of inspections, investigations 

and audits provided for in the third indent of Article 4(2) of Regulation (EC) No 

1049/2001, the exception protecting the commercial interests provided for in Article 4(2) 

first ident  of Regulation (EC) No 1049/2001 and the protection of the decision-making 

process provided for in Article 4(3) of Regulation (EC) No 1049/2001. 

In your confirmatory application, you request a review of this position. You put forward 

detailed arguments, which I will address below. 

2. ASSESSMENT AND CONCLUSIONS UNDER REGULATION 1049/2001 

When assessing a confirmatory application for access to documents submitted pursuant 

to Regulation (EC) No 1049/2001, the Secretariat-General conducts a fresh review of the 

reply given by the Directorate-General concerned at the initial stage.  

Following this review, I regret to inform you that the refusal to grant access to the 

documents requested has to be confirmed based on the exceptions relating to, 

respectively, Article 4(2) first and third indents (protection of the commercial interests 

and of the purpose of inspections, investigations and audits) of Regulation (EC) No 

1049/2001, the protection of Court proceedings provided for in Article 4(2) second 

indent of Regulation (EC) No 1049/2001 and the protection of the decision-making 

process provided for in Article 4(3) first subparagraph of Regulation (EC) No 1049/2001.  

The detailed reasons are set out below.  

2.1. Protection of the purpose of investigations and of commercial interests 

Article 4(2), first indent of Regulation (EC) No 1049/2001 provides that ‘[t]he 

institutions shall refuse access to a document where disclosure would undermine the 
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protection of commercial interests of a natural or legal person, including intellectual 

property, […], unless there is an overriding public interest in disclosure’. 

Article 4(2), third indent of Regulation (EC) No 1049/2001 provides that the 

‘[i]nstitutions shall refuse access to a document where disclosure would undermine the 

protection of […] the purpose of inspections, investigations and audits’.  

In its judgment in Commission v TGI
3
, which concerned a request for documents in two 

State aid cases, the Court of Justice held that there exists, with regard to the exception 

related to the protection of the purpose of investigations, a general presumption that 

disclosure of documents in the file would undermine the purpose of State aid 

investigations. This reasoning was further confirmed in the Sea Handling judgment.
4
 

This presumption applies regardless of whether an application for access to documents 

concerns an investigation which has already been closed or an investigation which is 

pending.
5
 In the Deutsche Telekom AG v Commission judgement, which concerned 

procedures for the application of Article 102 Treaty on the Functioning of the EU, the 

General Court expressly acknowledged the existence of a general presumption of non-

disclosure, concerning the right to consult documents in the European Commission’s file 

relating to those procedures, without there being any need to distinguish between internal 

documents and documents exchanged with third parties, since the general presumption 

applies to the whole case file in the administrative procedure.
6
 

In its initial reply of 17 July 2019, the Directorate-General for Competition underlined 

that even if the European Commission has adopted its decision in State aid case 

SA.33846, the time-limit to bring proceedings before the General Court has not yet 

expired. 

In your application, you argue that, I quote, ‘[your client] therefore clearly has the right 

as a beneficiary under Article 263 TFEU to bring an action before the Court of Justice of 

the European Union for annulment of the decision. The main purpose of Article 263 

TFEU is to provide an effective legal remedy and thus the right guaranteed under Article 

47 of the Charter of Fundamental Rights of the European Union. Ensuring the effective 

application of these legal remedies, which is also a general principle of Union law, 

requires the genuine possibility to make use of the right of defence. The adversarial 

principle, which is equally a fundamental legal principle, falls within the right of defence. 

The principle also includes the right of legal representatives to access information on 

evidence and observation submitted to the court.  

                                                 
3 
 Judgment of the Court of Justice of 29 June 2010, Commission v Technische Glaswerke Ilmenau, C-

139/07, (hereafter Commission v Technische Glaswerke Ilmenau), EU:C:2010:376, paragraphs 52 to 

61. 
4 
 Judgment of the Court of Justice of 14 July 2016, Sea Handling v Commission, C-271/15 P, (hereafter 

Sea Handling v Commission) EU:C:2016:557, paragraphs 36 to 47. 
5 
 Judgment of the General Court of 7 October 2014, Schenker v Commission, T-534/11, EU:T:2014:854, 

paragraphs 57 and 58. 
6
  Judgment of the General Court of 28 March 2017, Deutsche Telekom AG, T-210/15, EU:T:2017:224, 

paragraph 43. 
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It would be contrary to this fundamental principle for a court decision to be based on 

facts and documents which the representative had been unable to examine and had 

therefore been unable to form an opinion on. […] [your client] has the right to appeal 

against the decision [in State aid case SA.33846]. To make effective use of the right to a 

legal remedy requires the right to examine the documents on which the decision is based 

as described in section 2 above’. 

I note that, at the time of drafting of this confirmatory decision, the Commission decision 

in State aid case SA.33846 has been appealed
7
. Therefore, there are currently ongoing 

Court proceedings in relation to the contested decision. 

Notwithstanding the above, I note that the General Court recently confirmed in its Port 

de Brest ruling, that interested parties in State aid investigations, other than the Member 

State concerned, cannot rebut the general presumption with reference to an alleged 

special right to obtain access to the documents in the file.
8
  

More recently, in the AlzChem v Commission judgment, which concerned the application 

of the general presumption of non-disclosure to documents forming part of a State aid 

file after the decision has been adopted, and where there was a pending Court case, the 

Court of Justice ruled that an applicant who was refused access to documents forming 

part of a State aid file on the basis of a general presumption, cannot be considered as 

having been deprived of his right to an effective remedy, since he had had access to the 

Commission decision on the State aid case in question, and had been able to bring an 

action for annulment against it
9
. Furthermore, it ruled that the fact that the documents 

would have enabled the applicant to present more convincing arguments in its action for 

annulment constitutes a private interest and not an overriding public interest.
10

 

I consider the findings in the above-mentioned judgements as directly relevant for the 

present case. Indeed, the rights to appeal a Commission decision in a particular State aid 

case and the rights to access to documents, which derive from Regulation (EC) No 

1049/2001, are two distinct and independent rights. Furthermore, the latter regulation 

does not provide for a privileged access to documents for interested parties involved in 

competition cases in any capacity.  

In this context, I would like to point out that the effects of disclosure of a document 

under Regulation (EC) No 1049/2001 apply erga omnes (i.e. if disclosed to one 

requester, the document becomes accessible to any citizen).  

I note that for the specific cases where a general presumption of non-accessibility 

applies, all documents in the file are covered by that presumption. In the AlzChem v 

Commission judgment, the Court of Justice held that the general presumption continues 

                                                 
7
  Case numbers T-597/19 for the action for annulment brought by the City of Helsinki and T-603/19 R 

for the request for a suspension injunction brought by your client. 
8
  Judgment of the General Court of 19 September 2018, Port de Brest v Commission, T-39/17, 

(hereafter ‘Port de Brest’), EU:T:2018:560, paragraphs 58-59. 
9
  Judgment of the Court of Justice of 13 March 2019, AlzChem AG v European Commission, C-666/17 

P, (hereafter AlzChem v Commission) EU:C:2019:196, paragraph 56. 
10

  Ibid. 
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to apply regardless of whether the documents targeted by the application for access were 

specifically identified and few in number.
11

 

I would like to refer to the France v Schlyter case law, where the Court of Justice ruled, 

regarding the concept of ‘investigations’ in EU law, that ‘[t]hose procedures do not 

necessarily have to have the purpose of detecting or pursuing an offence or irregularity. 

The concept of ‘investigation’ could also cover a Commission activity intended to 

establish facts in order to assess a given situation’.
12

The latter conclusions were 

confirmed in the Port de Brest
13

 judgment, which related to a State aid case in particular. 

In your application you argue, with regard to the use of the exception provided for in 

Article 4(2) first indent (protection of the commercial interests) by the Directorate-

General for Competition, that, I quote,‘ in [your client’s] view, most of the material 

requested does not contain this kind of sensitive data, [your client] believes that it should 

be able to access at least some of the documents, bearing in mind the fundamental 

principles of European law cited above’.  

 

I am unable to agree with this conclusion. 

 

I note that the information provided by undertakings in the context of competition law 

proceedings often contains sensitive data, including information related to the economic 

activities of undertakings. Natural and legal persons submitting information to the 

European Commission have a legitimate right to expect that the information they supply 

on an obligatory or voluntary basis will not be disclosed to the public. This legitimate 

right arises from the specific provisions concerning the professional secrecy obligation, 

which provides for documents to be used only for the purposes for which they have been 

gathered - and the special conditions governing access to the European Commission's 

file. State aid procedural regulations, especially Regulation (EU) 2015/1589
14

, contain 

specific rules regarding the treatment of information obtained in the context of such 

proceedings, designed to ensure the observance of professional secrecy. The State aid 

procedural regulations and Regulation (EC) No 1049/2001 have different aims, but must 

be interpreted and applied in a consistent manner, as they are of the same hierarchical 

order.  

 

According to the judgment of the General Court in Agrofert, ‘[…] documents exchanged, 

on the one hand, between the Commission and the notifying parties and, on the other, 

between the Commission and third parties are likely to concern, amongst others, 

                                                 
11

  Ibid, paragraphs 31-32. 
12  

Judgment of the Court of Justice of 7 September 2017, France v Schlyter, C-331/15 P, (hereafter 

France v Schlyter), EU:C:2017:639, paragraph 47. 
13

  Port de Brest v Commission, cited above, paragraph 93. 
14

  Council Regulation (EU) 2015/1589 of 13 July 2015 laying down detailed rules for the application of 

Article 108 of the Treaty on the Functioning of the European Union (Text with EEA relevance), OJ L 

248 of 24.9.2015, p. 9. 
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commercial strategies, turnover, market shares and business relations, and thus 

commercially sensitive information relating to the parties at issue’.
15

 

In line with the Deutsche Telekom AG v Commission judgment of the General Court, the 

general presumption of non-disclosure ‘[…] applies regardless of whether the request for 

access concerns an investigation which has already been closed or one which is pending. 

The publication of sensitive information concerning the economic activities of the 

undertakings involved is likely to harm their commercial interests, regardless of whether 

an investigation is pending. […]’.
16

 In this regard, the Court held in the Commission v 

Agrofert Holding judgment that the exceptions concerning commercial interests or 

sensitive documents may apply for a period of 30 years and possibly beyond.
17

 Finally, in 

the recent Arca Capital Bohemia judgment, the General Court underlined the importance 

of the exception relating to the protection of commercial interest of third parties, in the 

context of closed State aid investigation procedures.
18

 

Against this background, I confirm that the documents falling under the scope of your 

application need to be protected against the risks associated with their public disclosure 

under the exceptions provided for in the first and third indents of Article 4(2) of 

Regulation (EC) No 1049/2001. 

Finally, regarding your argument by which you claim that your request for access to 

documents only concerns documents relating to the Commission decision where the 

Commission’s investigation is no longer ongoing, thereby contesting the argument of the 

Directorate-General for Competition that the investigation regarding the case involving 

the rental of the Ruskeasuo bus depot is still ongoing, I would like to inform you that the 

documents requested are inter-linked and relate to all measures covered by the Opening 

Decision 2015/C116/03, published on 10 April 2015, reference JOCE C/116/2015
19

, 

which is the reason why they cannot be separated.  

In this context, I note that in the Franchet and Byk v Commission ruling, the Court found 

that various acts of investigation or inspection may remain covered by the exception 

based on the protection of inspections, investigations and audits as long as the 

investigations or inspections continue, even if the particular investigation or inspection 

which gave rise to the documents to which access is sought is completed.
20

 

 

Consequently, I confirm that the documents falling under the scope of your application 

need to be protected against the risks associated with their public disclosure under the 

exceptions provided for in the first and third indents of Article 4(2) of Regulation (EC) 

No 1049/2001. 

                                                 
15

  Judgment of the General Court of 7 July 2010, European Commission v Agrofert Holding, T-111/07, 

(hereafter Commission v Agrofert Holding) EU:T:2010:285, paragraphs 54, 56 and 62. 
16

  Deutsche Telekom AG v Commission, paragraph 45. 
17

  Commission v Agrofert Holding, C-477/10 P, paragraph 67. 
18

  Judgment of the General Court of 11 December 2018, T-440/17, Arca Capital Bohemia v Commission, 

T-440/17, EU:T:2018:898, paragraphs 58-59. 
19

  https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=OJ:C:2015:116:TOC.  
20 

 Franchet and Byk v Commission, cited above, paragraph 110. 
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2.2. Protection of court proceedings and the decision-making process 

Article 4(2), second indent of Regulation 1049/2001 provides that ‘[t]he institutions shall 

refuse access to a document where disclosure would undermine the protection of […] 

court proceedings and legal advice […] unless there is an overriding public interest in 

disclosure.’ 

Article 4(3), first subparagraph of Regulation (EC) No 1049/2001 provides that ‘access 

to a document drawn up by an institution for internal use or received by an institution, 

which relates to a matter where the decision has not been taken by the institution, shall be 

refused if disclosure of the document would seriously undermine the institution’s 

decision-making process, unless there is an overriding public interest in disclosure’. 

In its judgement in Case T-84/03, the Court of First Instance
21

 underlined that the 

exception provided for in Article 4(2), second indent, protects two distinct interests:  

court proceedings and legal advice
22

. In the case at hand, the refusal of access to the 

documents concerned is based on a need to protect pending court proceedings.  

In the Philip Morris case, the General Court confirmed that the scope of the exception 

protecting court proceedings is not limited to the protection of documents drawn up 

solely for the purposes of specific judicial proceedings, such as pleadings. The Court held 

indeed that ‘[…] in order for the exception to apply, it is necessary that the requested 

documents […] should have a relevant link with a dispute pending before the Courts of 

the European Union […] and that disclosure of those documents, even though they were 

not drawn up in the context of pending court proceedings, should compromise the 

principle of equality of arms [...]. In other words, it is necessary that those documents 

should reveal the position of the institution concerned on contentious issues raised during 

the court proceedings relied upon’
23

. 

Furthermore, the General Court ruled that the need to ensure equality of arms before a 

court justifies the protection not only of documents drawn up solely for the purposes of 

specific court proceedings, but also of documents whose disclosure is liable, in the 

context of specific proceedings, to compromise that equality, which is a corollary of the 

very concept of a fair trial
24

.  

Furthermore, the Court ruled that although those documents have not been drawn up in 

the context of specific court proceedings, the integrity of the court proceedings concerned 

and the equality of arms between the parties could be seriously compromised if parties 

were to benefit from privileged access to internal information belonging to the other 

party which is closely connected to the legal aspects of pending or potential (but 

                                                 
21

  Currently: the General Court. 
22

  Judgment of the General Court, 23 November 2004, Turco v Council, T-84/03, EU:T:2004:339, 

paragraph 65. 
23

  Judgment of the General Court of 15 September 2016, Philip Morris v European Commission, T-

796/14, (hereafter Philip Morris v Commission), EU:T:2016:483, paragraph 88. 
24

  Philip Morris v Commission, paragraph 64.  
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imminent) proceedings
25

. The latter conclusions were confirmed in the In’t Access Info 

Europe case
26

. 

As mentioned on several occasions above, the European Commission’s decision 

concerning State aid case SA.33846 has been appealed shortly after you submitted the 

present confirmatory application for access to documents. I note that the documents to 

which access is requested are undoubtedly of relevance for these proceedings and their 

disclosure is liable to compromise the equality of arms, as parties to the proceedings 

would benefit from privileged access to internal information. 

In this context, in the Philip Morris case, the Court ruled that ‘[t]he principle of equality 

requires the institution by which the contested act was issued to be in a position 

effectively to defend the legality of its actions before the courts. That possibility would 

be seriously compromised if the institution in question were obliged to defend itself, not 

only having regard to the pleas in law and arguments raised by the applicant, […] but 

also having regard to the positions taken internally concerning the legality of the various 

options envisaged in the context of the drawing up of the act in question.(…)’27. 

Furthermore, I note that the European Commission's services must be free to explore all 

possible options in their enforcement activities free from external pressure. The outcome 

of the appeal procedure might require the European Commission to reopen its 

investigation. Therefore, I consider the disclosure of the documents would undermine the 

institution’s decision-making process as well, as the disclosure would reveal the future 

procedural steps and strategies, which the European Commission might have to take, 

following the outcome of the appeal procedure.  

I conclude, therefore, that access to the documents must also be denied on the basis of the 

exceptions laid down in Articles 4(2), second indent and 4(3), first subparagraph, of 

Regulation (EC) No 1049/2001. 

3. OVERRIDING PUBLIC INTEREST IN DISCLOSURE 

The exceptions laid down in Articles 4(2) and 4(3) of Regulation 1049/2001 must be 

waived if there is an overriding public interest in disclosure. Such an interest must, 

firstly, be public (as opposed to any possible private interests of the applicant) and, 

secondly, overriding, it must outweigh the harm caused by disclosure. 

In your application, you provide arguments on the need to protect your client’s right to a 

legal remedy, who, you claim, is a beneficiary under Article 263 of the treaty on the 

Functioning of European Union to bring an action against the Commission decision. As 

already explained in detail in the previous sections, this interest constitutes a private and 

not a public one
28

. 

                                                 
25

  ibid, paragraph 65.  
26

  Judgment of the General Court of 7 February 2018, In 't Access Info Europe v Commission, T-851/16, 

EU:T:2018:69 ,paragraphs 71-72. 
27

  Philip Morris, paragraph 73. 
28

  AlzChem AG v European Commission, cited above, paragraph 56. 
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Furthermore, you do not explain why and how it is in the public interest to discuss the 

findings contained in the documents. 

In the Port de Brest v Commission judgment
29

, the General Court confirmed once again 

that the applicant must rely on specific circumstances to show that there is an overriding 

public interest, which is able to justify the disclosure of the documents. Moreover, in this 

judgment, the General Court held that among the limits with regard to the right of access 

to documents held by the European Commission, is the exception referred to in the third 

indent of Article 4(2) of Regulation (EC) No 1049/2001, protecting the purpose of 

inspections, investigations and audits of the institutions.
30

 

In addition, I have not been able to identify any public interest that would outweigh the 

interests protected in Article 4(2) first and third indents, Article 4(2) second indent and 

Article 4(3) first subparagraph of Regulation (EC) No 1049/2001.  

4. PARTIAL ACCESS 

In accordance with Article 4(6) of Regulation (EC) No 1049/2001, I have considered the 

possibility of granting partial access to the document requested. However, as pronounced 

by the Court of Justice,
31

 where the documents requested are covered by a general 

presumption of non-disclosure, such documents do not fall within an obligation of 

disclosure, in full, or in part. 

5. 5. MEANS OF REDRESS 

Finally, I draw your attention to the means of redress available against this decision. You 

may either bring proceedings before the General Court or file a complaint with the 

European Ombudsman under the conditions specified respectively in 263 and 228 of the 

Treaty on the Functioning of the European Union. 

Yours sincerely, 

 

For the Commission 

 

 

 

 

 

                                                 
29

  Port de Brest v Commission, T-39/17, cited above, paragraph 104. 
30

  Ibid, paragraph 112. 
31

  Commission v Éditions Odile Jacob, paragraph 133.  
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