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Subject: Your confirmatory application for access to documents under 

Regulation (EC) No 1049/2001 - GESTDEM 2019/4042 

Dear , 

I refer to your email of 2 September 2019, registered on the next day, in which you 

submit a confirmatory application in accordance with Article 7(2) of Regulation (EC) No 

1049/2001 regarding public access to European Parliament, Council and Commission 

documents
2
 (hereafter: ‘Regulation (EC) No 1049/2001’). 

Please accept our apologies for this late reply.  

1. SCOPE OF YOUR REQUEST 

In your initial application of 9 July 2019, addressed to the Joint Research Centre and, you 

requested access to, I quote:  

 ‘a list of lobby meetings held by the Directorate-General with Google or its 

intermediaries. The list should include: date, individuals attending + 

organisational affiliation, the issues discussed; 

 minutes and other reports of these meetings; 

 all correspondence including attachments (i.e. any emails, correspondence or 

telephone call notes) between the Directorate-General and Google or any 

intermediaries representing its interests. 
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 All documents prepared for the purpose of the meeting and/or exchanged during 

the course of the meeting’.  

The European Commission has identified the following documents as falling within the 

scope of your request:  

 Briefing for the meeting with Google on Innovation cycle in Google ATAP of 23 

June 2015, Reference Ares (2019)5270648 (hereafter ‘document 1’); 

 

 Briefing for the meeting with Google on research related to Artificial intelligence 

of 13 October 2017, Reference Ares (2019)5270767 (hereafter ‘document 2’). 

In its initial reply of 26 August 2019, which combined your requests regarding meetings 

with Facebook (request No 2019/4043), Apple (request No 2019/4299), Amazon (request 

No 2019/4301) and Microsoft (request No 2019/4303), the Joint Research Centre 

informed you that it does not hold any documents in relation to these meetings. 

In the framework of your request No 2019/4042 concerning Google, it identified 3 

meetings and 2 briefings falling under the scope of your request, which are enumerated 

above. It further informed you that any documents that could fall within the scope of 

your request regarding the Commissioner and the cabinet will be covered by the reply of 

the Directorate-General for Education and Culture. 

The Joint Research Centre granted partial access to the documents identified in the 

framework of request No 2019/4042, subject to the redaction of personal data under 

Article 4(1) (b) of Regulation (EC) No 1049/2001 and based on Article 4(3) second 

subparagraph of Regulation (EC) No 1049/2001. 

In your confirmatory application, you request a review of this position, as far as the 

decision of the Directorate-General to only partially disclose the documents in the 

framework of request No 2019/4042 is concerned. Therefore, the scope of this 

confirmatory application will be limited to this aspect. 

I would like to confirm nonetheless that the European Commission does not hold any 

documents for requests Nos 2019/4043 (Facebook), 2019/4299 (Apple), 2019/4301 

(Amazon), and 2019/4303 (Microsoft). 

2. ASSESSMENT AND CONCLUSIONS UNDER REGULATION (EC) NO 1049/2001 

When assessing a confirmatory application for access to documents submitted pursuant 

to Regulation (EC) No 1049/2001, the Secretariat-General conducts a fresh review of the 

reply given by the Directorate-General concerned at the initial stage. 

Following the review conducted by the Secretariat-General, I can inform you that wider 

partial access is now granted to the documents. Regarding the withheld parts of the 

documents, the refusal of the Joint Research Centre to grant access has to be confirmed, 

for the reasons set out below. 
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2.1. Protection of privacy and the integrity of the individual 

Article 4(1)(b) of Regulation (EC) No 1049/2001 provides that ‘[t]he institutions shall 

refuse access to a document where disclosure would undermine the protection of […] 

privacy and integrity of the individual, in particular in accordance with Community 

legislation regarding the protection of personal data’.  

In its judgment in Case C-28/08 P (Bavarian Lager),
3
 the Court of Justice ruled that 

when a request is made for access to documents containing personal data, Regulation 

(EC) No 45/2001 of the European Parliament and of the Council of 18 December 2000 

on the protection of individuals with regard to the processing of personal data by the 

Community institutions and bodies and on the free movement of such data
4
 

(hereafter ‘Regulation (EC) No 45/2001’) becomes fully applicable. 

Please note that, as from 11 December 2018, Regulation (EC) No 45/2001 has been 

repealed by Regulation (EU) 2018/1725 of the European Parliament and of the Council 

of 23 October 2018 on the protection of natural persons with regard to the processing of 

personal data by the Union institutions, bodies, offices and agencies and on the free 

movement of such data.
5
 

However, the case law issued with regard to Regulation (EC) No 45/2001 remains 

relevant for the interpretation of Regulation (EU) No 2018/1725. 

Article 3(1) of Regulation (EU) No 2018/1725 provides that personal data ‘means any 

information relating to an identified or identifiable natural person […]’. 

Please note that the withheld parts of the documents contain the names, surnames and 

contact details of staff members of the European Commission not holding any senior 

management position. Furthermore, they contain the personal data of third parties, 

including names, surnames, contact details and CVs of people working in Google.  

The names, surnames, contact details of the persons concerned as well as other data from 

which their identity can be deduced, undoubtedly constitute personal data in the meaning 

of Article 3(1) of Regulation (EU) 2018/1725. 

Pursuant to Article 9(1)(b) of Regulation (EU) No 2018/1725, ‘personal data shall only 

be transmitted to recipients established in the Union other than Union institutions and 

bodies if ‘[t]he recipient establishes that it is necessary to have the data transmitted for a 

specific purpose in the public interest and the controller, where there is any reason to 

assume that the data subject’s legitimate interests might be prejudiced, establishes that it 

is proportionate to transmit the personal data for that specific purpose after having 

demonstrably weighed the various competing interests’. 
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Only if these conditions are fulfilled and the processing constitutes lawful processing in 

accordance with the requirements of Article 5 of Regulation (EU) No 2018/1725, can the 

transmission of personal data occur. 

Furthermore, in Case C-615/13 P (ClientEarth), the Court of Justice ruled that the institution 

does not have to examine by itself the existence of a need for transferring personal data.
6
 

This is also clear from Article 9(1)(b) of Regulation (EU) 2018/1725, which requires that 

the necessity to have the personal data transmitted must be established by the recipient. 

According to Article 9(1)(b) of Regulation (EU) 2018/1725, the European Commission 

has to examine the further conditions for the lawful processing of personal data only if 

the first condition is fulfilled, namely if the recipient establishes that it is necessary to 

have the data transmitted for a specific purpose in the public interest. It is only in this case 

that the European Commission has to examine whether there is a reason to assume that the 

data subject’s legitimate interests might be prejudiced and, in the affirmative, establish the 

proportionality of the transmission of the personal data for that specific purpose after having 

demonstrably weighed the various competing interests. 

In your application, you do not put forward any arguments to establish the necessity to have 

the data transmitted for a specific purpose in the public interest. Therefore, the European 

Commission does not have to examine whether there is a reason to assume that the data 

subjects’ legitimate interests might be prejudiced. 

Notwithstanding the above, please note that there are reasons to assume that the legitimate 

interests of the data subjects concerned would be prejudiced by disclosure of the personal 

data reflected in the documents, as there is a real and non-hypothetical risk that such public 

disclosure would harm their privacy and subject them to unsolicited external contacts.  

Consequently, I conclude that, pursuant to Article 4(1)(b) of Regulation (EC) No 

1049/2001, access cannot be granted to the personal data, as the need to obtain access 

thereto for a purpose in the public interest has not been substantiated and there is no reason 

to think that the legitimate interests of the individuals concerned would not be prejudiced by 

disclosure of the personal data concerned. 

2.2. Protection of the decision-making process 

Article 4(3) second subparagraph of Regulation (EC) No 1049/2001 provides that  

‘[a]ccess to a document containing opinions for internal use as part of deliberations and 

preliminary consultations within the institution concerned shall be refused even after the 

decision has been taken if disclosure of the document would seriously undermine the 

institution's decision-making process, unless there is an overriding public interest in 

disclosure’. 
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The withheld parts of document 2 reflect internal opinions expressed in a briefing. They 

contain the views of staff of the Joint Research Centre and other Commission services on 

certain topics and the assessment of possible solutions and lines to take.  

As the Joint Research Centre rightly pointed out, briefings are internal documents 

intended to give senior management all the relevant information and advice necessary for 

them to adopt the best course of actions and serve the objectives of the European 

Commission. 

The possibility for staff members to express their views and give advice in a free and 

independent manner, free from external pressure is essential for the smooth functioning 

of the institution.  

There is a risk that disclosure of such an information would lead to misinterpretations 

and misunderstandings that would seriously undermine the decision-making process, as it 

would put in the public domain individual positions, which were not meant for public 

disclosure and which do not represent the final position of the institution. Public 

disclosure would therefore undermine the frank and sincere discussion on possible 

options among the European Commission services. This, in turn, would seriously 

undermine the decision-making process and the quality of the European Commission’s 

decisions now and in the future.
7
  

In this context, I would like to point out, in order to avoid any confusion, that the part of 

document 2, stating the following, ‘CNECT is also active in the Global Initiative for 

Ethical Considerations in AI of the Institute of Electrical and Electronic Engineers 

(IEEE), the world's largest technical professional organisation dedicated to advancing 

technology for the benefit of humanity’ is factually not correct. This can be explained 

precisely by the preliminary and preparatory nature of briefings documents, which do not 

express the final position of the institution.  

Therefore, based on the above, I conclude that the limited redactions in document 2 are 

justified based on Article 4(3), second subparagraph of Regulation (EC) No 1049/2001. 

3. OVERRIDING PUBLIC INTEREST IN DISCLOSURE 

Please note that Article 4(1)(a) of Regulation (EC) No 1049/2001 does not include the 

possibility for the exceptions defined therein to be set aside by an overriding public 

interest.  

The exceptions laid down in Article 4(3) of Regulation (EC) No 1049/2001 must be 

waived if there is an overriding public interest in disclosure. Such an interest must, 

firstly, be public (as opposed to any possible private interests of the applicant) and, 

secondly, overriding, it must outweigh the harm caused by disclosure. 
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You argue that, I quote, ‘there is, after all, an overriding public interest. As a journalist 

[you] cover the ongoing policy-making process on Artificial Intelligence and other 

related subjects. As you might know,  

 

 It is crucial for public debate on any new proposal to properly evaluate the 

situation as regards to Artificial Intelligence in Europe and previous discussion on the 

subject between the Commission and key stakeholders. [you] therefore argue that the 

redacted bits of the two briefing notes be disclosed in full, with the possible exception of 

personal data.’  

I note that the considerations that you put forward in order to establish an overriding 

public interest are rather of a general nature. You do not explain why it is in the public 

interest to disclose the findings contained in the documents. 

These general considerations would not outweigh the interests protected under Article 

4(2) and (3) of Regulation (EC) No 1049/2001. In the Port de Brest v Commission 

judgment
8
, the General Court confirmed once again that the applicant must rely on 

specific circumstances to show that there is an overriding public interest, which is able to 

justify the disclosure of the documents. The same logic applies with regard to interests 

protected under Article 4(3) of that Regulation.  

In addition, I have not been able to identify any public interest that would outweigh the 

protection of the decision-making process pursuant to Article 4(3), second subparagraph 

of Regulation (EC) No 1049/2001.  

Consequently, I note that the considerations you put forward are rather of a general 

nature and would not outweigh the interests protected under Article 4(3) of Regulation 

(EC) No 1049/2001 

4. PARTIAL ACCESS 

Please note that wide partial access is granted to the requested documents. 
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