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I. INTRODUCTION

1. On 7 February 2013, the Commission presented a package composed of two elements:

-
the above mentioned proposal for a Directive of the European Parliament and of the Council on the prevention of the use of the financial system for the purpose of money laundering and terrorist financing (AML Directive);

-
a proposal for a Regulation of the European Parliament and the Council on information accompanying transfers of funds
.

2. In its Conclusions of 22 May 2013, the European Council called for rapid progress and, inter alia, stated that the "revision of the third anti-money laundering Directive should be adopted by the end of the year".

3. Following the European Council conclusions, the Presidency has split the package and focused its work on the AML Directive, aiming to reach a general approach swiftly with a view to a first reading agreement with the European Parliament before the end of this parliamentary term.

4. The AML Directive is the main part of the AML legislative package. The proposal aims to ensure consistency between the EU approach and the international approach, and in particular to implement into the EU law the most recent (February 2012) Recommendations of the Financial Action Task Force (FATF)
. On certain issues, i.e. scope (inclusion of gambling, reducing customer due diligence thresholds for traders in high value good for cash transactions), the proposal expands the initial FATF requirements and provides additional safeguards.

II. STATE OF PLAY

5. The Working Party has now met eight times to examine the AML Directive proposal, and work is progressing. However, a number of issues are still outstanding, inter alia, the four issues set out below.

A.
Registries for Beneficial Ownership information

6. In accordance with Article 29 of the Commission proposal, corporate or other legal entities established in the territory of Member States are obliged to obtain and hold information on their beneficial ownership, i.e., natural persons who ultimately own or control the entity and/or on whose behalf a transaction or activity is being conducted. This information should be accessible to the competent authorities and to the obliged entities in a timely manner. The wording of Article 29 does not provide for further details where the information should be stored or how it could be accessed.

7. In the course of the WP discussions, three possible ways forward have been identified for the storing of beneficial ownership information:

-
place an obligation on the legal entities to obtain and hold information on beneficial ownership, as proposed by the Commission;

-
require Member States to store information on beneficial ownership in an on-shore centralised register;

-
require Member States to store information on beneficial ownership  in a specified location in their country, for example in one or more registries, or make it available through other appropriate/equally efficient mechanisms.

8. The second question with regard to the information on beneficial ownership is who should have access to this information and under what conditions.

9. In the course of the WP discussions, some Member States have expressed views that they would prefer that beneficial ownership information held in a centralised registry or other specific location(s) should be equally accessible to competent authorities, Financial Intelligence Units and obliged entities. Other Member States, however, prefer to have a mandatory requirement of accessibility of beneficial ownership information only with respect to competent authorities and Financial Intelligence Units, while the option and conditions of access to this information by obliged entities should be left for the Member States’ discretion.

B.
Supranational risk assessment

10. In the Commission's proposal, the European Supervisory Authorities play a central role in providing guidance on money laundering and terrorist financing risks affecting the internal financial market and on specific risk factors (Articles 6, 15, 16 and 45), whereas the Member States remain responsible for assessing the situation in their respective jurisdictions (Article 7).

11. Some Member States believe that money laundering and terrorist financing risks vary considerably across the EU, and therefore the assessment of those risks would be most effective if left for the respective Member States to conduct; even the necessity and added value of the guidance by the European Supervisory Authorities are questioned. However, the majority of Member States would favour a greater role for the Commission in identifying supranational risks arising from the existence of the single market and related to cross-border phenomena. 

12. With regard to supranational risk assessment, most pronounced differences among Member States concern the following:

-
mechanism of supranational risk assessment (responsible bodies and their competences, timing and regularity of assessment, and peer review mechanism);

-
outcome of supranational risk assessment (binding or recommendatory effect).

C.
Supranational monitoring of anti-money laundering and counter terrorist financing regimes

13. Related to the issue of supranational risk assessment is the evaluation of the effectiveness of national anti-money laundering and counter terrorist financing regimes.

14. Some Member States have suggested obliging the Commission to verify the effectiveness of national anti-money laundering and counter terrorist financing regimes. A general obligation in this respect is already laid down in Article 258 TFEU; it is to be determined whether an additional dimension would be needed, taking into account the practicalities of its implementation. Other Member States, however, consider that other mechanisms to ensure effective implementation could be envisaged, such as a peer review process. An additional concern is possible duplication with FATF evaluations.

D.
Third country equivalence

15. In order to co-ordinate their approach to equivalence of the anti-money laundering regimes in third countries, Member States have, up until now, relied on a regularly updated list of "equivalent third countries" in accordance with a Common Understanding on the Procedures and Criteria for the Recognition of Third Countries' Equivalence
 (a "white list"). The Commission has called into question whether, going forward, the equivalence regime will remain appropriate at EU level, and removed the current voluntary practice and put more emphasis on the general case by case risk-based approach which also encompasses geographical dimension.

16. In the course of the WP discussions, three possible ways forward have been identified:

-
positive equivalence (a 'white list' - countries with equivalent regimes);

-
negative equivalence (a 'black list' - countries with substantially insufficient regimes);

-
no EU decisions regarding individual third countries.

17. Abandonment of the 'white list' approach is welcomed by a lot of Member States. However, the need for harmonisation and for an appropriate coordinated mechanism is still voiced by many. In addition, coordinated action at EU level in respect of non-cooperative jurisdictions indicated by the FATF is called for, and the possibility for the EU to establish its own supplementary list of non-cooperative/non-equivalent third countries has been suggested.

III. CONCLUSION

18. Against this background  the Coreper may  invite the Council to:

-
have an exchange of views on the four topics set out above, with a view to providing political guidance for the further work; 

-
mandate the Working Party of attachés (Anti-Money Laundering) to continue its examination of the Proposal with a view to reaching a general approach as soon as possible. 

� 	Doc. 6230/13 (Interinstitutional file 2013/0024)


�	FATF is an international body established by Paris G7 Summit in 1989, and is considered as the world standard in the fight against money laundering and terrorist financing. Its Members are 34 countries (14 of them EU Member States), as well as the European Commission and Gulf Co-Operation Council.


�	http://ec.europa.eu/internal_market/company/docs/financial-crime/3rd-country-common-understanding_en.pdf
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