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 NOTE  

 From:  Presidency  

 To:  Delegations  

 Subject:  Isssues paper by France for discussion in Coreper I I and Council  

 


Delegations will find attached an issues paper by France for discussion in Coreper II and Council.

encl.:

Issues paper by France for discussion in Coreper/ECOFIN

The nine WP organized by the Irish and the Lithuanian presidencies at the Council have allowed a complete exam of the first compromise text proposed by Lithuania at the end of august on the 4th anti-money laundering (AML) directive. If some issues, like articles related to FIUs, supervision and scope, are now quite satisfactory, France has identified some items for which technical discussions are not the right level anymore. Political orientations are needed, in order to help the Presidency and Member States reaching an ambitious compromise. 

France considers that the next ECOFIN could be a good opportunity to recall that AML issues must be a top priority (cf. conclusions of the Council 22nd of May) and to address the remaining open issues. In that context, France advocates for a full-fledged policy debate (rather than a AOB point) in order to obtain a clear political orientation at ministerial level on the following key-issues : 

1/ Supranational risk assessment

France has expressed, jointly with Italy and Germany, its willingness for a strong commitment of the European Commission in the supranational risk assessment exercise. This endorsement by the EC is the most efficient tool to ensure an effective protection of the integrity of the EU internal markets towards money laundering risks.  A focus on risks linked to cross-border situations should take place on this supranational risk assessment. 

Discussions during the WP at the Council have concluded to a strong support to an EU risk assessment exercise coordinated by the EC. However, the remaining open issue is related to the binding status to give to the results of this supranational risk assessment (delegated acts or recommendation). On that issue, France considers that the results of the supranational risk assessment have to be used as a mandatory minimum guidance for obliged entities. The modalities for a binding status of such an obligation still needs to be determined but is essential to guarantee a minimum level of harmonization within the EU as recommended by the evaluation of the shortcomings of the third AML directive.

Expectation from the ECOFIN : does the Council favor a binding approach (through delegated acts for instance) or not? 

2/ Evaluation by the EC of the effectiveness of national AML regimes and peer review

In relation to the supranational risk assessment, the evaluation of the effectiveness of national AML regimes is essential. The evaluation will be focused on the results achieved by MS in the fight against money laundering, beyond the strict implementation of the legal provisions of the 4th AML directive. 

Discussions during the WP at the Council have revealed some reluctance from MS to organize an assessment of national AML regimes, because of the risks of duplication with FATF’s evaluations. Thus, the remaining open issue is a general one because the opportunity itself of such evaluation is at stake

Expectation from the ECOFIN: does the Council endorse the necessity to assess the results achieved by MS, at national level, in the fight against money laundering? 
3/ Third country policy 

In the framework of the new FATF’s recommendations, the EC recommends that the 4th AMLD focuses on the geographical risk as a factor to be taken into consideration when obliged entities define their due diligence policy and in particular when they need to apply enhanced customer due diligence. As a result, as a starting point of any consistent EU policy vis-à-vis non-cooperative jurisdictions, FATF lists of jurisdictions identified as presenting AML-CFT deficiencies should be used as a reference by all Member States and obliged entities. In addition to this, France is in favor of a coordinated action at the EU level in respect of the countermeasures and enhanced due diligence policy against these jurisdictions. Finally, there should be a possibility for the EU to establish its own supplementary list of non-cooperative third countries.

The approach suggested by France, and endorsed by Germany and Italy, is a three-steps approach: 

· a full endorsement of FATF lists by MS with a coordinated approach towards enhanced due diligence and countermeasures to apply to countries listed by FATF,

· a possible autonomous European policy against non-cooperative third countries, not listed by FATF, with a coordinated approach towards enhanced due diligence and countermeasures to apply to these countries,

· the possibility for MS to call unilaterally its obliged entities for applying enhanced due diligence, even if FATF or the EU do not call for it. 

Expectation from the ECOFIN : does the Council agree on the implementation, in the framework of the 4th AML directive, of a European policy against non-cooperative third countries (including FATF´s lists and beyond FATF’s lists) and enhanced due diligence and countermeasures that can be applied to counterbalance these risks?

4/ Transparency on beneficial ownership information

France has asked for a reinforcement of the Commission’s initial proposal by providing an obligation to held information on beneficial ownership in a central registry for legal persons as well as for trusts. This mechanism is essential to enable competent authorities and obliged entities to identify, in a timely manner, the ultimate beneficiaries of a company or a trust and to strengthen international cooperation. 

During the WP at the Council, a strong support has been expressed for an improvement of the European framework on beneficial ownership, and more specifically on the access to beneficial ownership information. However, reluctance has also been expressed as regards the relevance of a mechanism based on registries. The United Kingdom, Italy and France have proposed a common amendment for beneficial ownership information of legal persons, and France and Austria have proposed a common amendment for beneficial ownership information of trusts. 

Expectation from the ECOFIN : does the Council agree that the registry’s mechanism for the collection of beneficial ownership information should be put in place by MS for legal persons and trusts?
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