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Article 7(1) TEU procedure regarding Poland - Information note from the Commission to 

the Council 

On 20 December 2017, the Commission concluded that there was a clear risk of a serious breach 

of the rule of law in Poland. It therefore proposed to the Council to adopt a decision under Article 

7(1) of the Treaty on European Union determining that such a clear risk existed – and issued a 

reasoned proposal to that end (‘the reasoned proposal’)1. 

The Commission’s conclusion was based on the consideration that since 2015, within a period of 

two years, the Polish authorities had adopted more than 13 consecutive laws affecting the entire 

structure of the justice system in Poland, impacting the Constitutional Tribunal, the Supreme 

Court, the ordinary courts, the National Council for the Judiciary, the prosecution service and the 

National School of Judiciary. The common pattern of all these legislative changes was that the 

executive and legislative branches had been systematically enabled to interfere significantly in the 

composition, powers, administration and functioning of the judicial branch. The Commission had 

initiated a dialogue with the Polish Government under the Rule of Law Framework and issued a 

Rule of law Opinion and four Rule of Law recommendations to Poland between July 2016 and 

December 2017. Whilst Poland addressed some of the Commission’s concerns, important issues 

remained unresolved, constituting a clear risk of a serious breach of the rule of law.  

Following the issuing of the reasoned proposal, the Commission also launched several 

infringement procedures relating to the rule of law, including on issues raised in the reasoned 

proposal. The Court of Justice has so far confirmed the Commission’s position in all these 

procedures. Only the infringement procedure concerning the Constitutional Tribunal and its two 

judgments of 2021 is still pending before the Court. 

The Commission has now undertaken a new analysis to determine whether “a clear risk of a serious 

breach” still exists. This follows a clear statement of intent from Poland that the issues set out in 

the reasoned proposal would be addressed. On 20 February 2024, Poland presented in the General 

Affairs Council an Action Plan on Rule of Law in Poland, aimed at addressing the long-standing 

concerns regarding the rule of law and judicial independence set out in the Commission’s reasoned 

proposal. The Action Plan announces a comprehensive set of measures to create the conditions 

where judicial independence is cemented into the legal framework of the Polish judiciary. These 

measures concern notably the Constitutional Tribunal, the National Council for the Judiciary, the 

Supreme Court, the ordinary courts and the prosecution service. The measures also aim at 

implementing all the relevant judgments of the Court of Justice of the European Union and the 

European Court of Human Rights relating to judicial independence. Poland has recognised the 

primacy of EU law and has pledged that all actions be carried out in full respect of the rule of law 

principles. It has committed that all action be taken transparently and involve public consultations 

and dialogue with representatives of the judiciary and civil society, as well as the Venice 

Commission. 

These actions build on the measures the Polish authorities have taken between June 2022 and 

February 2024, which have comprehensively reformed the disciplinary regime applicable to Polish 

 
1 COM(2017) 835 final; 2017/0360 (NLE).  
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judges, and which were considered in the positive assessment of Poland’s first payment request 

under the Recovery and Resilience Facility (RRF). 

The acknowledgement by Poland that rule of law shortcomings exist which need to be addressed, 

the adoption of a clear programme in the form of the Action Plan, and the fact that the first concrete 

steps have been taken to implement the Action Plan, are all directly relevant to an assessment of 

risk. Having examined these factors, the Commission concludes that there is no longer a clear 

risk of a serious breach of the rule of law in Poland within the meaning of Article 7(1) of the 

Treaty on European Union. 

Poland has committed to ensure that all the measures will fully respect the rule of law. The 

measures under the Action Plan, as well as other steps to promote the rule of law, will be regularly 

monitored in particular under the Rule of Law Report process. 

The steps taken so far and still envisaged by the Polish authorities to address the concerns set out 

in the Commission’s reasoned proposal are set out in more detail below. 

Constitutional Tribunal 

In its reasoned proposal, the Commission had concluded that the independence and legitimacy of 

the Constitutional Tribunal were seriously undermined and, consequently, that the constitutionality 

of Polish laws could no longer be effectively guaranteed. The unlawful appointment of its 

President, the admission of three judges nominated by the 8th term of the Sejm contrary to the 

judgments of the Constitutional Tribunal of 3 and 9 December 2015, the fact that one of these 

judges had been appointed as Vice-President of the Tribunal, the fact that three judges that were 

lawfully nominated in October 2015 by the previous legislature had not been able to take up their 

function of judge in the Tribunal, as well as the subsequent developments within the Tribunal de 

facto had led to a complete recomposition of the Tribunal outside the normal constitutional process 

for the appointment of judges2.  

In its Action Plan on Rule of Law, the Polish Government expressly committed to address the 

concerns relating to the Constitutional Tribunal. This commitment from the executive was echoed 

by the legislature when the Sejm adopted on 6 March 2024 a resolution underlining the 

unconstitutional character of the appointment of three judges of the Tribunal and recalling the 

unlawful appointment of its current President, considering that the inability of the current Tribunal 

to perform its constitutional tasks requires the reinstatement of the Constitutional Tribunal in 

accordance with constitutional principles and based upon a broad political support. 

The draft legislation, prepared in cooperation with civil society, was tabled in the Sejm to address 

the outstanding concerns related to the Constitutional Tribunal. The legislative process is still 

ongoing. 

In the meantime, the Government pledged to unconditionally enforce rulings of the European 

Court of Human Rights pointing to irregularities in the appointment of three judges of the 

Constitutional Tribunal3. It also changed its formal position before the Court of Justice in the 

 
2  See notably paras 91-113, 175 and 180 of the reasoned proposal. 
3  See ECtHR judgments  of 14 December 2023 in the case M.L. v. Poland, application no. 40119/21, and of 7 May 

2021, Xero Flor w Polsce sp. Z o.o. v. Poland, application no. 4907/18.  
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pending infringement procedure, C-448/23 Commission v. Poland, on the Constitutional Tribunal, 

acknowledging the violations of EU law alleged by the Commission in this respect4.  

National Council for the Judiciary 

In its reasoned proposal, the Commission considered5 that the premature termination of the 

mandate of the judges-members of the National Council for the Judiciary, which had been 

appointed by their peers, and the subsequent appointment of new judges-members by the Sejm 

according to a process allowing a high degree of political influence, had increased the concerns 

regarding the overall independence of the judiciary.  

In its Action Plan on Rule of Law, the Polish Government committed to address the concerns 

relating to the National Council for the Judiciary. 

The Sejm adopted on 20 December 2023 a resolution on the National Council for the Judiciary, 

stating that it has been composed in violation of the Polish constitution and thus deprived of the 

capacity to carry out its constitutional functions and tasks6. The Sejm adopted on 12 April 20247 a 

draft law tabled by the Government, aimed at restoring the independence of the National Council 

for the Judiciary. According to the draft law, judges, instead of the Sejm, would be empowered to 

select and appoint the 15 judges-members of the Council. The mandates of the current judges-

members of the Council, elected by the Sejm in 2022, would expire on the day on which the results 

of the election for the new judges-members are announced. As a consequence, these new judges-

members would be appointed by their peers from all levels of the judiciary, in accordance with 

European standards. The Government has asked for an opinion of the Venice Commission on the 

draft law. The legislative process is still ongoing and the draft law is currently being considered 

by the Senate. 

Supreme Court 

Retirement regime 

In its reasoned proposal, the Commission considered8 that the independence of Supreme Court 

judges was structurally undermined by the lowering – from 70 to 65 – of the general retirement 

age of Supreme Court judges and by empowering the President of the Republic to decide on the 

prolongation of the active mandate of Supreme court judges affected by the lowered retirement 

age. 

Following an infringement procedure launched by the Commission, in which the Court of Justice 

held the measure incompatible with EU law9, the Polish authorities remedied the concerns raised 

in this respect, by amending the relevant legislation in November 2018. 

 
4  The change of Poland’s position was achieved through the submission of a rejoinder on 31 January 2024.  
5  See notably paras. 137-145, 175 and 182 of the reasoned proposal. 
6  Resolution of the Sejm of 20 December 2023 as published in “Monitor Polski” of 22 December 2023, item 1457. 
7  The draft law is currently discussed in the Senate. 
8  See notably paras. 115-127 and 175 of the reasoned proposal. 
9  See case C-619/18, Commission v Poland.  
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Internal structure of the Supreme Court 

In its reasoned proposal, the Commission considered that the setting up of the new Disciplinary 

Chamber and the Chamber of Extraordinary Control and Public Affairs of the Supreme Court 

raised concerns as regards the separation of powers in view of their status and composition10. 

Following two infringement procedures launched by the Commission, in which the Court of 

Justice held the set-up of the Disciplinary Chamber incompatible with EU law11, the Polish 

authorities remedied the concerns raised as regards the Disciplinary Chamber, by amending the 

legislation. The Act of 9 June 202212 addressed the commitment Poland had made under its 

Recovery and Resilience Plan (RRP) to ensure that the Disciplinary Chamber of the Supreme 

Court is abolished and replaced by an independent and impartial court established by law.13 

In its Action Plan on Rule of Law, the Polish Government committed to address the concerns 

relating to the Chamber of Extraordinary Control and Public Affairs of the Supreme Court. 

The extraordinary appeal 

In its reasoned proposal, the Commission considered that the new extraordinary appeal procedure, 

which provides for a judicial review of final and binding judgments and decisions dating back 20 

years, i.e. until 1997, based on vague grounds, raised concerns as regards the principle of legal 

certainty, which is a key component of the rule of law. 

In its Action Plan on Rule of Law, the Polish Government committed to address the concerns 

relating to the extraordinary appeal procedure, by eliminating this procedure from the legal system.  

Ordinary courts 

Retirement regime 

In its reasoned proposal, the Commission considered that the principle of irremovability of judges 

was undermined by decreasing the age for ordinary court judges while making prolongation of the 

judicial mandate conditional upon the discretionary decision of the Minister of Justice.  

Following an infringement procedure launched by the Commission, in which the Court of Justice 

held the measure incompatible with EU law,14, the Polish authorities addressed these concerns by 

amending the relevant legislation in 201815. In particular, the legislation introduced a uniform 

retirement age for all judges, set to 65 years, and removed the discretionary power of the Minister 

of Justice to prolong judicial mandates.  

  

 
10  See para. 135 of the reasoned proposal. 
11  See case C-791/19, Commission v Poland and C-204/21, Commission v Poland. 
12  Act of 9 June 2022 amending the Act on the Supreme Court and certain other acts (Official Journal of 14 June 2022 

– item 1259). 
13 See: Positive preliminary assessment of the satisfactory fulfilment of milestones and targets related to the first 

payment request submitted by Poland on 15 December 2023 of 29 February 2024, available at: 52bd45c7-da37-

4ba0-b623-95da8cdad7f9_en (europa.eu)  
14  Case C-192/18, Commission v Poland.  
15 Law of 12 April 2018 amending the law on Ordinary Courts Organisation, the law on the National Council for the 

Judiciary and the law on the Supreme Court.  
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Appointment and dismissal of court presidents 

In its reasoned proposal, the Commission considered16 that the discretionary power of the Minister 

of Justice, granted in 2017, to appoint and dismiss court presidents during a transitional six-month 

period, without being bound by concrete criteria, with no obligation to state reasons, with no 

possibility for the judiciary to block these decisions and with no judicial review available may 

affect the personal independence of court presidents and of other judges. 

As regards the discretionary power of the Minister of Justice to appoint and dismiss court 

presidents during the transitional six-month period, it is noted that the corresponding provisions 

criticised in the reasoned proposal are no longer in force.  

In addition, in its Action Plan on Rule of Law, the Polish Government committed to further amend 

the regime governing the appointment of court presidents and announced draft legislation in this 

respect to notably strengthen judicial self-government. The Minister of Justice publicly pledged to 

involve the judiciary in all decisions related to appointments to key positions within the ordinary 

courts and to organise transparent appointment procedures based on open competitions17. This new 

approach was subsequently implemented as from January 2024 as regards the appointment of new 

court presidents and vice-presidents, which since 2017 had not ensured the involvement of bodies 

of judicial self-government. 

Appointment regime of assistant judges 

In its reasoned proposal, the Commission considered18 that the appointment regime of assistant 

judges, who do not have the same status as ordinary judges, who are appointed for a limited period 

of four years and can start applying to become judges after three years, raised concerns as regards 

judicial independence and separation of powers. Under the legislation applicable at that time, 

assistant judges were appointed by the Minister of Justice without the involvement of any other 

body. 

In order to address the concerns, Poland amended the appointment regime of assistant judges in 

201819, aligning it to the procedure applicable to ordinary judges, ensuring the appointment by the 

President of the Republic acting at the request of the National Council for the Judiciary. 

Disciplinary regime for judges 

In its reasoned proposal, the Commission considered that the new disciplinary regime for judges 

adversely affected judicial independence and separation of powers. In particular, reference is made 

to the establishment of a new Disciplinary Chamber of the Supreme Court, the granting to the 

President of the Republic and the Minister of Justice the power to appoint Disciplinary Officers to 

conduct specific disciplinary cases against judges, and the removal of a set of procedural 

guarantees in disciplinary proceedings conducted against judges.  

 
16  See notably paras. 151-162 of the reasoned proposal. 
17  Press release of the Ministry of Justice of 22 January 2024.  
18  See paras 164-168 of the reasoned proposal. 
19  Law of 10 May 2018 amending the Law on the Ordinary Courts Organisation, the Law on the Supreme Court and 

certain other laws (Article 1).  
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Two judgments of the Court of Justice following infringement procedures launched by the 

Commission in cases C-791/19 and C-204/21 further confirmed the existence of deficiencies in 

the disciplinary regime for judges. 

In order to remedy the concerns identified, Poland has taken important steps between June 2022 

and February 2024 to address the concerns relating to the disciplinary regime for judges As 

assessed by the Commission in the context of Poland’s first payment request under the RRF, 

Poland adopted a comprehensive reform of the disciplinary regime applicable to judges, consisting 

of the Act of 9 June 2022 and the Order of the Minister of Justice of February 2024 setting out the 

framework for the appointment of ad-hoc disciplinary commissioners, which allows to discontinue 

unjustified disciplinary proceedings. The Commission took also into account recent case law 

showing that Polish judges can effectively conduct verification procedures reviewing whether 

judges meet the requirements of independence and impartiality under Article 19(1) TEU, without 

incurring the risk of disciplinary action. Thereby, the Commission concluded that the disciplinary 

regime applicable to judges was comprehensively reformed and controversial disciplinary offences 

were removed. The Disciplinary Chamber of the Supreme Court was abolished and replaced by an 

independent Chamber of Professional Liability within the Supreme Court, and all judges affected 

by the rulings of the Disciplinary Chamber received the right to have their case reviewed by the 

new Chamber within a clear timeframe and on the basis of the new regime20.  

The prosecution service 

In its reasoned proposal, the Commission considered that the reform carried out in 2016 merging 

the office of the Minister of Justice and that of the Prosecutor General, had increased significantly 

the powers of the Public Prosecutor General in the management of the prosecutorial system, 

accumulating many powers in the hands of one single person. 

In its Action Plan on Rule of Law, the Polish Government committed to address the concerns 

relating to the prosecution service, and announced draft legislation in this regard. In particular, 

following his appointment, the Minister of Justice - Prosecutor General formally called on the 

prosecutors to act independently, pending a full separation from the two offices21. The Ministry of 

Justice presented a broad description of the forthcoming reform to separate the office of the 

Minister of Justice from that of the Prosecutor-General, including systemic guarantees to ensure 

the functional independence of the prosecution system22. The Minister of Justice - Prosecutor 

General returned prosecutors degraded or seconded by the previous Prosecutor-General to their 

former posts23. Moreover, upon request of Poland, the Commission confirmed Poland's 

participation in the European Public Prosecutor's Office (EPPO). The EPPO will become 

 
20  See: Positive preliminary assessment of the satisfactory fulfilment of milestones and targets related to the first 

payment request submitted by Poland on 15 December 2023 of 29 February 2024, available at: 52bd45c7-da37-

4ba0-b623-95da8cdad7f9_en (europa.eu). 
21  See the letter of the Prosecutor-General of 15 January 2024 addressed to prosecutors, assistant prosecutors, 

assistants, officials and clerks working at public prosecutor’s offices. 
22  See the press release of the Minister of Justice of 19 January 2024.  
23  See e.g. the press releases of the Minister of Justice-Prosecutor-General of 4 January 2024 and of 29 January 2024.  

https://europa.eu/!db43PX
https://commission.europa.eu/document/download/52bd45c7-da37-4ba0-b623-95da8cdad7f9_en?filename=C_2024_1438_1_EN_annexe_acte_autonome_nlw_part1_v1.pdf
https://commission.europa.eu/document/download/52bd45c7-da37-4ba0-b623-95da8cdad7f9_en?filename=C_2024_1438_1_EN_annexe_acte_autonome_nlw_part1_v1.pdf
https://www.gov.pl/web/sprawiedliwosc/pismo-ministra-sprawiedliwosci-prokuratora-generalnego-adama-bodnara-do-pracownikow-prokuratury
https://www.gov.pl/web/sprawiedliwosc/zalozenia-nowelizacji-ustawy-dotyczace-rozdzielenia-funkcji-ministra-sprawiedliwosci-i-prokuratora-generalnego2
https://www.gov.pl/web/sprawiedliwosc/decyzja-ministra-sprawiedliwosci-prokuratora-generalnego-o-zakonczeniu-delegacji-prokuratorow-do-prokuratury-krajowej
https://www.gov.pl/web/sprawiedliwosc/odwolanie-10-prokuratorow-okregowych-i-regionalnych


SENSITIVE* 
 
 

7 
Distribution only on a ‘Need to know’ basis – Do not read or carry openly in public places. Must be stored securely 

and encrypted in storage and transmission. Destroy copies by shredding or secure deletion. Full handling 

instructions https://europa.eu/!db43PX    

 

competent to investigate and prosecute crimes affecting the Union's financial interests committed 

in Poland after 1 June 202124. 

Additional steps taken by Polish authorities to address rule of law concerns 

In its Action Plan on Rule of Law, the Polish Government also committed to changing its position 

in pending cases before the Court of Justice and the European Court of Human Rights relating to 

the rule of law, including judicial independence. 

In particular, Poland changed its position in cases pending before the Court of Justice, 

acknowledging concerns related to judicial independence25. Poland also revised its position in 

numerous cases pending before the European Court of Human Rights, recognising the violations 

of the Convention and requesting an amicable termination of the cases concerned.  

Given the number of judgments and ongoing cases of the European Court of Human Rights, the 

Polish Government plans to create a new institutional system for the enforcement of judgments of 

this court, as a response to recommendations of the Committee of Ministers of the Council of 

Europe. 

Finally, the Minister of Justice committed to engaging with the Council of Europe and the Venice 

Commission26 in order to seek advice with regard to envisaged judicial reforms.  

 

*** 

 
24  See the Commission Decision (EU) 2024/807 of 29 February 2024 confirming the participation of Poland in the 

enhanced cooperation on the establishment of the European Public Prosecutor’s Office.  
25 See e.g. case C-448/23, joined cases C-146/23 and C-374/23 and case C-197/23. 
26  Statement of the Minister of Justice of 15 March 2023 at the plenary session of the Venice Commission. 
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