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2.2. PROTECTION OF COMMERCIAL INTERESTS — ARTICLE 4(2), FIRST INDENT OF
REGULATION 1049/2001

2.2.1. Relevance of Article 4(2), first indent of Regulation 1049/2001

Article 4(2), firstindent of Regulation 1049/2001 provides that ‘[t/he institutions shall
refuse access to a document where disclosure would undermine the protection of: [...]
commercial interests of a natural or legal person, including intellectual property [...]
unless there is an overriding public interest in disclosure’.

While not all information concerning a company and its business relations can be regarded
as falling under the exception of Article 4(2), first indent of Regulation 1049/2001 (%), it
appears that the type of information covered by the notion of commercial interests would
generally be of the kind protected under the obligation of professional secrecy (7).
Accordingly, it must be information that is ‘known only to a limited number of persons’,
‘whose disclosure is liable to cause serious harm to the person who has provided it or to
third parties’ and for which ‘the interests liable to be harmed by disclosure must,
objectively, be worthy of protection’ (%).

Certain parts in documents 2, 4, 5, 10, 11, 19-21, and 30-32 have been withheld,
because they reveal specific views, concerns, and interests of the economic operator
Philip Morris regarding trade within countries outside the EU. They contain commercial
priorities, strategies, including as regards approaches to perceived market access barriers,
and concerns this company has. There is a reasonably foreseeable risk that the public
disclosure of this information would harm the commercial interests of the company
concerned, as it could be exploited by competitors to undermine its competitive position
in third countries and its relationship with the regulators in such markets or could make it
subject to action in response by the authorities or government concerned.

Moreover, where this concerns information shared with the Commission in order to
provide useful input and support for the EU’s work to address market access barriers
faced by European stakeholders outside the EU, placing such information in the public
domain may prevent the Commission from obtaining such information in the future
regarding this or other cases, due to concerns regarding the confidentiality of contacts
with the Commission in the context of a formal complaint. Economic operators typically
share information with the Commission so that the latter can determine how to best
position itself in the relations with third-country governments in order to protect the EU’s
strategic interests and those of its industry, workers and citizens. Ensuring that the
Commission continues receiving access to this information and that the industry engages
in open exchanges with the Commission, are key elements for the success of the internal
and external policies of the EU. Nevertheless, commercially sensitive information
provided by the economic operator requires protection under Article 4(2), first indent of
Regulation 1049/2001.

(®) Judgment in Terezakis v Commission, T-380/04, EU:T:2008:19, point 93.
(") See Article 339 of the Treaty on the Functioning of the European Union.
(®) Judgment in Bank Austria v Commission, T-198/03, EU:T:2006:136, point 29.
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https://trade.ec.europa.eu/access-to-markets/en/form-assets/operational
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